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inquire into existence of truth of debt — 
Civil P. C., O. 21, R. 58 169 

- S. 47—Purchaser of property after 

attachment in execution proceeding is 
bound by decision of executing Court 
though not party to it—Civil P. C. 
(1903), S. 64: A. I. R. 1927 Mad. 450, 
Reversed 86a 

- Ss. 47 and 11—Execution—Decision 

that has become final cannot be set aside 
by party on the ground that full facts 
were not placed before Court—He cannot 
reopen that question in absence of fraud 
or collusion 865 

- Ss. 47 and 33—final decree—Certain 

directions as to who is to execute it— 
No objection then—It cannot be objected 
to during execution 41a 

- S. 47—Decree—Direction to deliver 

trust property to new trustees is correct’ 
—It is executable 415 

-S. 47—Executing Court cannot go 

behind decree—It must take decree at 
face value 7 

-Ss. 51 and 0. 40, R. 1— Receiver 

can bo appointed whenever it is just and 
convenient 1935 

- S. 51—Temple property—Receiver 

—When he should be appointed stated 

193c 

-S. 60—Pensions Act (1871), S. 11 

Jaghir not burdened with service is at¬ 
tachable 417 

-Ss. 64 and 47—Purchaser of pro¬ 
perty after attachment in execution pro¬ 
ceedings is bound by decision of execut¬ 
ing Court though not party to it M. 86a 

-S. 100—Finding against evidence 

can be reversed 545a 

-S. 100—Second appeal — Erroneous 

view of law as to onus of proof—Finding 
of fact when is not binding on High 
Court stated 415 

-S. 100—Whether certain presump¬ 
tions should be raised in certain I’circum- 
stances or have been rebutted by certain 
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circumstances are matters of fact to be 
decided by lower Courts—Practice, Duty 
of Court, Presumptions 343d 

-S. ICO—Question in presumption is 

rebutted or not is question of fact 173a. 

- S. 100—Evidence property admitted 

— Conclusion though erroneous on ques¬ 
tion of fact canot be interfered with 

1736 

- S. 103 and 0. 41, R. 24—High 

Court can arrive at finding not; recorded 
by lower appellate Court 545c 

-Ss. 109 and 110—High Court is 

bound by plain words of S. 110 466 

- -Ss. 109 and 110—Petitioner prima 

facie satisfying conditions prescribed by 
S. 109—High Court is bound to grant 
leave—Chance of success immaterial 46 d 
- S. 110—Decree for payment of cer¬ 
tain amount after taking accounts is one 
and not series of decrees 46a 

-S. 110—Value of subject-matter 

of suit and appeal over Rs. 10,000 —High 
Court substantially varying decision of 
trial Court—Leave to appeal to Privy 
Council must be allowed although no 
question of law is involved 46e 

-S. 110—Principal and Agent—Suit 

■for account—Each objection raised by a 
party is not different subject-matter and 
decree passed cannot be taken to be seve¬ 
ral decrees relating to several subject- 
matters 46/ 

-S. 114 and O. 47, R. 1—Review— 

'Three stages described — Petition for re¬ 
view rejected at second stage—Appeal 
pending against order sought to be re¬ 
viewed—Such appeal is competent 669 

- S. 115—Madras Estates Land Act 

(l of 1908), S. 145—What amounts to 
recognition is mainly question of fact— 
No revision lies 716 d 

- S. 115—High Court can interfere 

suo motu 714c 

- S. 115—Non appealable order—Ap¬ 
peal however entertained—In revision 
even original order can be revised—Prac¬ 
tice, Appeal 714 d 

S. 115 Letters Patent (Madras), 
Cls. 16 and 26—Function of High Court 
is to correct errors regarding jurisdiction 
—Substituting its opinion for that of 
lower Court can be done only in appeal 

(FB) 612 d 

**- S. 115—(Per Full Dench) High 

Court cannot interfere with decision of 
Hoard of Revenue under Madras Estates 
Land Act, Ch. 11—Government of India 
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Act (1919), S. 107 — Letters Patent 
(Madras), Cl. 16—( Sundaram Chetty, J ., 
contra) (FB) 612c 

-S. 115—Order refusing to amend 

plaint can be set aside in revision 6036 

- S. 115—Sub-Judge passing order in 

capacity of Election Commissioner No 
revision lies 500 

-S. 115 — Court having inherent 

powers to grant certain kind of applica¬ 
tion and not doing so as wrong section 
quoted while filing it—High Court should 
grant revision of order on that applica¬ 
tion 2236 

-S. 115—Suit sent for trial to wrong 

Court—It is material irregularity — S. 115 
applies 2176 

-S. 115—Arbitration proceedings— 

Mere illegality without substantial harm 
does not justify interference 1576 

-S. 145—Personal liability attaches 

to surety for costs—Liability is not ex¬ 
cluded by deposit of money as security 

188a 

- S. 145—No security bond executed 

—High Court passing order in general 
terms—Obligation of surety is not limi¬ 
ted to decree of first Court 1886 

^-5. 146 and 0. 22, Er. 3 and 12— 

O. 21, R. 16—Decree-holder dyingduring 
pendency of his petition for execution— 
Hi9 legal representative can be substitu¬ 
ted in petition and be allowed to continue 

it: 50 Mad. 1=99 I. C. 626=yl. 1. E. 
1927 Mad. 184, Overruled (FB) 73c 

- S. 148—Applicability—S. 148 does 

not apply where time is allowed by de¬ 
cree in suit 223a 

-S. 148—S. 148 does not apply to 

time limit fixed by statute 112a 

# - Ss. 150, 37 and 39—Mortgage de¬ 

cree—Subsequent transfer of territorial 
jurisdiction—Second Court cannot exe¬ 
cute decree without its transmission by 
first Court (SB) 418a 

* - Ss. 150, 37 and 39—High Court 

notification effecting change of venue and 
of jurisdiction cannot be interpreted as 
effecting transfer of past business under 
S. 150 (SB) 418c 

- S. 150— S. 150 is wide enough to 

authorize Court to which area is trans¬ 
ferred to entertain in first instance any 
application which might have been made 
to Court passina decree 260a 

- Ss. 150 and 37—S. 37 does not de¬ 
prive decree-holder of facility under 
S. 150 2606 
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# - S. 151—High Court can order re¬ 

fund of court-fee3 paid in excess—It is 
for revenue authorities to decide whether 
to pay—Court-fees Act (1870), Ss. 13, 14 

and 15 4385 

• 

-S. 151—Application by plaintiff for 

appointment of receiver in respect of 
standing crops—Defendant asked to fur¬ 
nish security and receiver not appointed 
—Failure by defendant to furnish secu¬ 
rity or deposit amount in spite of order 
of Court — Court held had jurisdiction 
under S. 151 to strike off defence' of de¬ 
fendant 263 

^- S. 151 and 0. 39, Rr. 1 and 2— 

—If injunction cannot be issued under 
O. 39 it cannot be issued under S. 151— 
But High Courts have power to issue in¬ 
junction in proper cases independent of 
Civil P. C.—Execution of and appeal 
against 6X parte decree simultaneously 
proceeding—Execution can be restrained 
by injunction to decree-holder 180 

--S. 152—Specific Relief Act (1877), 

S. 39 Although decree in previous suit 
based on mistake cannot be rectified, 
mortgage deed on which the decree is 
based can be rectified—Proper remedy 
then is to get plaint amended and th 9 n 
to apply under S. 152 2755 

- 0. 1. 22. 8—Five men alleged to be 

managers of certain community sued in 
representative capacity under O. 1. R. 8 
Suit based on pro-note effected by these 
men and for community—Suit held main¬ 
tainable 163 

0. 1, R. 10—Ejectment suit—Neces¬ 
sary party—Suit on basis of lease deed— 
Persons claiming adverse rights should 
not be made parties, in the absence of 
special circumstances 688 

-0.1 ,R. 10—Malabar law—Karanvan 

—Application by karanvan to withdraw 
appeal—Junior members applying to be 
made appellants—Application by karna- 
van filed before applications of junior 
members—Until orders are passed on ap¬ 
plication to withdraw matter must be 
regarded as pending—Karnavan not acting 
bona fide in withdrawing appeal—Prayer 
of junior members can be granted 31 
O. 1, R. 13 Minor is not bound by 
waiver on part of his guardian 583 c 

* - 0. 2, R. 2—Mortgage deed provid¬ 

ing for payment of principal and interest 
as independent obligations—Mortgagee’s 
previous suit for interest—Test to deter¬ 
mine whether subsequent suit for prin- 


Civil P. C. 

cipal is barred by O. 2, R. 2 or not laid 
down — Usufructuary mortgage — Lease 
back to mortgagor — Suit on lease for 
arrears of rent does not bar suit for prin¬ 
cipal on mortgage—Mortgage 466 

" O. 2, R. 2—Mortgage debt repayable 
in ten instalments — Deed containing 
clause making whole amount exigible in 
default of two successive instalments— 
Suit to recover two instalments on their 
default decreed—Subsequent suit to re¬ 
cover balance is not barred by O. 2, R. 2 

245 

- O. 5, R. 20—Limitation Act (1908), 

Art. 164 — Substituted service is due 
service 472a 

- 0. 5, R. 20 — Substituted service 

cannot bo invalidated by showing belief 
was erroneous 4725 

- O. 6, R. 4 and O. 11, R. 14— Ac¬ 
counts between principal and agent set¬ 
tled wholly on agent’s accounts — No 
accounts with principal—Particulars of 
misconduct should not be insisted upon 
from principal prior to inspection—Mere 
inability to particularise instances of 
fraud or error should be no ground for 
refusing application for inspection of ac¬ 
counts 284 

- O. 6, R. 5 and O. 11, R. 21—Provi¬ 
sion quoted in dismissing suit being O. 11, 
R. 21—Order however being in substance 
under O. 6, R. 5—In judging of its ap¬ 
pealability Court should look to substance 

3165* 

- O. 6, R. 17—Amendment not chang¬ 
ing nature of suit nor depriving defen¬ 
dant of right accrued by lapse of time 
should be allowed 603a 

- O. 7, R. 5 — Suit against limited 

owner on simple money debt—No issue 
raised as to whether it was binding on 
estate—Whether decree-holder in execu¬ 
tion of such decree can show that in fact 
it was binding on estate depends on view 
taken by Court of frame of suit—Plaintiff 
should so frame his suit as to show 
clearly that he asks for decree against 
whole estate 1855 

-O. 9, R. 12—Plaintiff directed to ap¬ 
pear, but instead of him, his vakil appear¬ 
ing on that dat6—It is no appearance by 
party—Civil P. C. (1908), O. 17, R. 2. 

414 

-O. 9, R. 13 and O. 47, R. 1—Pro¬ 
vincial Insolvency Act (1920), S. 5—Ex 
parte annulling adjudication—Application 
made by Official Receiver under S. 5 read 
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with O. 9, R. 13 and O. 47, R. 1, Civil 
P. C., cau bo 9ntortained 63 

-0. 11, R. 14 and 0. 6, R. 4—Ac¬ 
counts between principal and agent set¬ 
tled wholly on agent's accounts—No ac¬ 
counts with principal — Particulars of 
misconduct should not be insisted upon 
from principal prior to inspection—Mere 
inability to particularize instances of 
fraud or error should be no ground for 
refusing application for inspection of ac¬ 
counts 284 

- O. 11, R. 21 — Appeal is competent 

even against order dismissing suit under 
R. 21 notwithstanding that judgment 
and decree are passed 316a 

-O. 11, R. 21 and O. 6, R. 5 —Provi¬ 
sion quoted in dismissing suit being 0.11, 
R. 21—Order however being in substance 
under O. 6, R. 5—In judging of its ap¬ 
pealability Court should look to substance 

3166 

*- 0. 14, R. 5—Parties going to trial 

on issue as it stood—Issue tried—It can¬ 
not be vaoated on ground of misapprehen¬ 
sion 583 d 

-0. 17, R. 2 and 0. 9, R. 12—Plain¬ 
tiff directed to appear but instead of him, 
his vakil appearing on that date—It is 
no appearance by party 414 

- O. 20, R. 4 (1)—Judgment of Small 

Cause Court must be intelligible—It is 
sufficient if it shows that Judge has 
grasped questions and that answers are 
not arbitrary 336a 

-0. 21, Rr. 2 and 16—Judgment- 

debtor cannot plead uncertified adjustment 
when opposing transfer under R. 16 

(FB) 372a 

- 0. 21, R. 2—Uncertified adjustment 

cannot be recognized by Court executing 
decree — Limitation Act (1908), Art. 174 

(FB) 3726 

-0. 21, R. 2 — Person obtaining de¬ 
cree for monthly allowance subsequently 
adjudicated insolvent — Uncertified pay¬ 
ments by judgment-debtor of suras falling 
duo after adjudication cannot be recog¬ 
nized as against receiver—Provincial In¬ 
solvency Act (1920), S. 28 (4) 250a 

- O. 21 ,R. 2—Parties settling payment 

and reporting to Court—Decree does not 
stand 115c 

-O. 21, R. 16—Decree assigned—Con¬ 
sideration of question whether assign¬ 
ment is valid—Nonpayment of considera¬ 
tion (whole or part) is question wholly 
ii relevant under O. 21, R. 16 327 


Civil P. C. 

O. 21, R. 16, O. 22, Rr. 3 and 12 
and S. 146—Decree-holder dying during 
pendency of his petition for execution— 
Hi9 legal representative can be substi¬ 
tuted in petition and allowed to continue 
it : 50 Mad. 1 = 99 I. C. 626 = A. I. R. 
1927 Mad. 184, Overruled (FB) 73c 

- O. 21, Rr. 46 and 95—Usufructuary 

mortgage debt is moveablo property and 
as such attachable under O. 21, R. 46— 
Purchaser of such debt in execution is 
entitled only to sale certificate—Execut¬ 
ing Court should not adjudicate on ques¬ 
tion of subsistence of such debt 283 

** - O. 21, R. 47 — Criminal P. C. 

(1898), Ss. 88 and 386 (l)—No more than 
interest of offender in joint family pro¬ 
perty can be attached — Proper course is 
to proceed under Civil P C., O. 21, R. 47 

538 

O. 21, R. 58—Madras Estates Land 
Act (l of 1908), S. 192 — Attachment by 
Revenue Court in execution of rent decree 
Objection to attachment is entertain- 
able 716a 

O. 21, R. 58 — Mortgage decree di¬ 
recting sale — No claim under R. 58 lies— 
Qaaere — Whether if decree-holder at¬ 
taches mortgaged property, claim lies— 
Civil P. C. (1908), O. 34, R. 5 7166 

- O. 21, R. 63 — Suit under O. 21, 

R. 63 — Plaintiff basing his claim on 
alienation — Burden of proving that ali¬ 
enation is valid lies on plaintiff—Burden 
of proof, rule as to, discussed 302 

* ~~p- 21, R. 66 (e) —Court ia justified 
in giving information material for judging 
nature and value of property 119 

- O. 22, Rr. 3 and 12 — In case of 

death of decree-holder execution proceed¬ 
ings do not abate (FB) 736 

**- O. 22, Rr. 3 and 12 ; O. 21, 

R. 16 and S. 146—Decree-holder dying 
during pendency of his petition for execu¬ 
tion — His legal representative can be 
substituted in petition and be allowed to 
continue it: 50 Mad. 1 = 99 I. C. 626= 
A. I. R. 1927 Mad. 184, Overruled 

(FB) 73c 

— O. 22, R. 4 — Respondent's legal 

representative wishing to bring himself 
on record need not apply for setting aside 
abatement of appeal 527 

0. 22, R. 11—Joint decree-holders— 
Abatement of appeal against one operates 
as abatement against all 212 

**- 0. 22, B. 12 —K. 12 does not 

apply to appeals against orders in execu- 
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tion and hence Art. 181 also does not 
apply—Limitation Act (1908), Art. 181 

57 4 

- 0. 22, R. 12 — O. 22, R. 12, does 

not introduce new rule of procedure 

(FB) 73a 

-0. 23, R. 1—Co9ts should ordinarily 

be allowed to defendant 7145 

- 0. 23, B. 1 (2) — Application under 

O. 23, R. 1 (2), must be treated as indi¬ 
visible 155(1) 

- 0. 23, B. 3 — Terms of compromise 

beyond scope of suit and embodied in 
decree are executable — Pro-note — Suit 
on — Prayer for decree against family 
assets of sons of executant—Compromise 
decree making them personally 1 iabla— 
Executing Court cannot question such 
decree—Appeal is only remedy 557 

- 0. 33, Br, 5 and 7 — Rr. 5 and 7 

are not applicable to pauper appeals 

523c 

- 0. 34, R. 1 — If proper party in 

mortgage suit is omitted, his right to 
pursue his own remedy is not affected by 
that suit 1155 

-0. 34, B. 5 and 0. 21, B . 58—Mort¬ 
gage decree directing sale— No claim 
under R. 58 lies —Quaere — Whether if 
decree-holder attaches mortgaged pro¬ 
perty, claim lies 7165 

**- 0. 34, R. 6 — Suit on mortgage 

decreed with costs — Property sold and 
balance still due — Personal decree for 
costs can be passed even against non¬ 
mortgagor defendant 155(2) 

**-0. 39, Br. 1 and 2 and S. 151— 

If injunction cannot be issued under 
O. 39 it cannot be issued under S. 151 — 
But High Courts have power to issue 
injunction in proper cases independent of 
Civil Procedure Code—Execution of and 
appeal against ox parte decree simul¬ 
taneously proceeding—Execution can be 
restrained by injunction to decree-holder 

180 

-0. 40, B. 1—Receiver for collecting 

rents on behalf of melwaramdars can be 
appointed in partition suit, wherein 
there is dispute as to whether or not 
certain lands belong to plaintiffs paugus 
and plaintiff owns largest number of 
pangus 542 

0. 40, B. 1, avd S. 51 — Receiver 
can be appointed whenever it is just and 
convenient 1935 

" 0. 41, B. 1 — Suit decreed — Two 

first appeals by two sets of defendants— 


Civil P. C. 

Suit dismissed — One second appeal is 
enough—Practice, Appeal 689e 

- 0. 41, B. 10—High Court has power 

to restore appeal dismissed under R. 10 

170a 

- O. 41, B. 10 (2)—Application to res¬ 
tore appeal dismissed under O. 41, R. 10 
(2). is governed by Limitation Act (1908), 
Art. 168 • 1705 

- O. 41, B. 10 (2)—R. 10(2) is man¬ 
datory 170cZ 

- O. 41, B. 24 and S. 103 — High 

Court can arrive at finding not recorded 
by lower appellate Court 545c 

- O. 41, R. 27 — Additional evidence 

should not be allowed to patch omissions 

709c 

* - O. 41, B. 27—Plaintiff haying op¬ 

portunity to adduce evidence in trial 
Court to prove will, but insufficient evi¬ 
dence produced — No fre9h evidence to 
patch up his case can be allowed to be 
given by plaintiff in second appeal 148c 

- O. 44, R. 1—Allowing appellant to 

appeal in forma pauperis does not pre¬ 
clude respondent from showing at later 
stage that appeal is without substance 

523r? 

* -O. 44, B. 1, Proviso —Court is not 

bound to hear respondent before leave to 
appeal in forma pauperis is granted 523a 

-O. 44, R. 1, Proviso and Appendix 

G, Form No. 11 — Form should be con¬ 
strued with reference to O. 44, R. l~n< 
refers to cases where notice is given 
with reference to Rr. 1 and 2 and has 
nothing to do with question mentioned 

in Civil P. C., O. 44, R. 1 proviso 5235 

-- O. 45, B. 4 — “Judgment” means 

judgment appealed against 125a 

* - O. 45, B. 4—Spirit and not the let¬ 

ter of R. 4 should he observed Separate 
judgments may be treated as one 1255 

- O. 45, R. 4—Court-fee value is the 

least market value 125c 

*-—O. 45, B. 4—Possibility of similar 
litigation in same presidency—Petitioner 
for consolidation cannot add this value 
unless other litigation is affected by res 
judicata 125<Z 

- O. 45, R. 4—Discretion to be in ap¬ 
plicant’s favour l25e 

* — O. 45, R. 7 — High Court has no 

power to extend time for furnishing se¬ 
curity 484 

- O. 45, R. 15—Privy Council order — 

Execution — One of successful parties 
obtaining its transmission to lower Court 
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—Each interested party need not obtain 
separate transmission order 4406 

- 0. 47, B. 1, and S. 114—Review— 

Three stages described—Petition for re¬ 
view rejected at second stage — Appeal 
pending against order sought to be re¬ 
viewed—Such appeal is competent 669 


-0. 47, B. 1, and 0. 9, B. 13—Pro¬ 
vincial Insolvency Act (1920), S. 5— 
Ex parte annulling adjudication—Appli¬ 
cation made by Official Receiver under 
S. 5 read with O. 9, R. 13 and O. 47, R. 1 
Civil P. C. can be entertained 63 

- Sell. 2, Para. 20 — Arbitration Act 

(1899), S. 4—Award on oral submission 
is not invalid 745 

- Sch. 2, Paras. 20 and 21—“Subject- 

matter of award" means “whole subject- 
matter”—Court should have jurisdiction 
over whole subject-matter of award— 
Question of jurisdiction should be decided 
first 462a 

- Sch. 2, Para. 20 and S. 104—Pro¬ 
cedure under para. 20 is special one—No 
appeal lies except when decree is in 
excess of award—Provisions of para. 20 
do not bar regular suit to enforce rights 
created by award 4626 

^- Appendix G, Form No. 11—Form 

should bo construed with reference to 
O. 44, R. 1 — It refers to cases where 
notice is given with reference to Rr. 1 
and 2 and has nothing to do with ques¬ 
tion mentioned in Civil P. C. (1908), 
O, 44, R. 1, Proviso 523 b 

Companies Act (7 of 1913) 


- S. 21 — Company meeting for elec¬ 
tion of certain Directors from share-hol¬ 
ders—Chairman ordering poll on certain 
future day— Chairman absent and hence 
poll not taken — Co-option of Directors 
by remaining office-holding Directors — 
Action ultra vires against Company’s 
Articles of Memorandum — Some share¬ 
holders can sue to set aside this procedure 
and for order for new election 10C 

~ Zoi ^ ^) To sustain charge under 
S. 3^ (4) previous return must be shown 
to bo correct 497£ 

S- ®7 (2) Failure to file notice of 
change among Directors within 30 days— 
No offence is committed 4G7c 

S. 134 (4)—Balance sheet not due— 
Accused cannot be charged for not filing 
it 497a 

Contempt of Court 

‘ “Essence of — Atmosphere of pro 
judice must be created 


Contract 

-Construction — Partition of joint 

family property by compromise decree — 
Properties given to certain branches and 
debts also allotted to them — Properties 
to be liable until debts discharged—Mere 
contract of indemnity held created bet¬ 
ween parties giving no charge to credi¬ 
tors — Creditor held not entitled to sue 
on compromise unless he was beneficiary 
—Contract Act (1872), S. 2 457 

-Construction—Insurance—Premiums 

not paid on due date— Policy is voidable 
at election of insurers — Assured is not 
entitled to return of premium paid nor to 
paid-up policy or surrender value 241a 

-Construction—Mercantile contract— 

Although time is not of essence each party 
is entitled to have contract performed 
within reasonable time 2416- 

Contract Act (9 of 1872) 

- S. 2 — Contract — Construction — 

Partition of joint family property by 
compromise decree — Properties given to 
certain branches and debts also allotted 
to them — Properties to be liable until 
debts discharged — Mere contract of in¬ 
demnity held created between parties 
giving no charge to creditors — Creditor 
held not entitled to sue on compromise 
unless he was beneficiary 457 

^- S. 23—Contribution—Joint tort¬ 

feasors — Person knowing act to be un¬ 
lawful bringing about commission of such 
act is not entitled to contribution against 
liability resulting from bis action — Ex¬ 
press agreement to indemnify him for 
commission of such act is void 1(2)' 

- S. 25 (3)—Acknowledgment though 

not made to creditor, if unconditional 
may amount to promise— Circumstances 
of each case should however be consi¬ 
dered to see that there is nothing in con¬ 
flict with such inference 219 

- S. 62—Promissory note — Debt and 

promissory note contemporaneous— Suit 
on consideration would not lie if note is 
inadmissible 687 

- Ss. 64 and 65 — Party seeking to 

avoid alienation (e. g., kanom) as invalid 
after utilizing consideration cannot keep 
both property and money—If alienation 
is to be declared not binding money must 
be restored back—Malabar law, Karnavan 

303 

^->S. 68 — Hindu Law — Debts — 

Guardian—Guardian borrowing for neces¬ 
saries—Minor’s estate is liable 69G 
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- S. 70 — Suit for contribution for 

co3ts of repaira to property in which 
several person3 are interested — Work 
must have been done in part at least for 
benefit of defendant—Defendant must be 
proved to have been in position to exer¬ 
cise option whether or not to avail him¬ 
self of benefit 151a 

- S. 70—Defendant 1 alone contesting 

suit and required to pay full cost—Other 
defendants are not liable under S. 70 

1466 

- S. 74—Penalty —Contract of insur¬ 
ance — Penalty in ordinary loan is not 
necessarily a penalty in case of a contract 
of insurance 241c 

- S. 178-/1 — Pawnee acting in good 

faith and without notice of defect in paw¬ 
nor’s title acquires good title to goods 

428c 

-S. 202—Cancellation of powor-of-at- 

torney not complying with terms men¬ 
tioned therein is illegal — Malabar law, 
Tarwad 70 

Contribution 

-One person getting advantage from 

act of another—Right of contribution to¬ 
wards expenses does not necessarily arise 

189/ 

-Joint decree for costs against defen¬ 
dants — Suit for contribution by defen¬ 
dant 1 paying full costs— He must show 
some equity in his favour entitling him 
to contribution 146a 

-Joint tortfeasors—Person knowing 

act to be unlawful bringing about com¬ 
mission of such act is not entitled to con¬ 
tribution against liability resulting from 
his action—Express agreement to indem¬ 
nify him for commission of such act is 
void—Contract Act (1872), S. 23 1(2) 

Cosharer 

-Cosharor paying arrears ,of rent to 

prevent arrest for decree against himself 
and another cosharer and claiming con¬ 
tribution is entitled to charge but not to 
first charge — Madras Estates Land Act 
(1908), Ss. 5 and 128 — Transfer of Pro¬ 
perty Act (1882), Ss. 82 and 100 189a 

Court-fee 

*-Alternative reliefs of different 

values — Court-fee only on one yielding 

higher court-fee need be paid 158 

Court-fees Act (7 of 1870) 

-Special provision applying to parti¬ 
cular case — Special provision should be 
followed rathe; than general 805c 

-S. 7—Court fee is to be determined on 

nature of plaint 4096 


Court-fees Act 

S. 7 (iv) — Plaintiffs suing to S9t 
aside partition deed so far as their share 
is concerned have to pay court-fee only 
on their share — Madras Court-fee3 
(Amendment) Act (5 of 1922), S. 7 (4) 
(A) 491 

- S. 7 (iv), Proviso — Proviso cnly 

introduces downward limit below which 
relief shall not be valued 605<2 

S. 7 (iv), Proviso and (iv-A Mad¬ 


ras) —Proviso do63 not operate with ref¬ 
erence to S. 7 (iv-A) 605(7 

- S. 7 (iv)(b )—Stamp Act (1899), S. 29 

—Suit for partition—Defendant can get 
his share separated by paying stamp — 
No court-fee is necessary 722 

-S. 7 (iv) (c) —Declaration^ respect 


of immovable property by plaintiff claim¬ 
ing life interest only — Market value 
governs jurisdiction—Hindu Law, Aliena¬ 
tion 671 

- S. 7 (iv) (/) — Ordinarily in suit for 

accounts plaintiff can value his relief as 
he likes 656 

❖ -S. 7, Cl. (iv)(f)~ Suit for accounts 

—Ingredients stated—Plaint must show 
that defendant is accounting party and 
that plaintiff claims on footing of ac¬ 
count to be taken to ascertain sum due 

565 a 

-S. 7, Cl. (iv) (/)—Plaintiff is entitled 

to give court-fee on value of relief sought 
notwithstanding that value for purposes 
of jurisdiction is stated at different figure 

5656 

* -S. 7 (it?) (/)—Same party appealing 

first from preliminary decree aud paying 
ad valorem court-fee and appealing from 
final decree afterwards need not again 
pay ad valorem court-fea Some excep¬ 
tions stated 

- S. 7 (iv-A)~ Decree—Setting aside— 

Proper prayer is for declaration that 
previous decree is not binding on plain¬ 
tiff 605a 

*- S.7 (iv-A) — Suit praying that 

previous decree obtained by fraud is of 
no effect as against plaintiff fails under 
S. 7 (iv-A) and also under S. 7 (v) if 
previous decree is for recovery of money 
or property 605" 

-S. 7 (iv A — Madras) —Doubt as to 

value—Statutory value if fixed by Act, 
has to be adopted 6057& 

-S. 7 (v) —Suit for declaration and 

also for possession is to be valued ac¬ 
cording to S. 7 (v) 605/ 

























17 


Subject Index, 1932 Madras 

Criminal P. C. 


Court-fees Act 

-S. 8—Possession and control of 

compensation money lying with Court— 
Ad valorem court-fee need not be paid 
on app3al for recovery of that sum — 
Land Acquisition Act, Ss.18 and 32 438ft 

*-Ss. 13. 14 and 15 — Civil P, C. 

(1908), S. 151—High Court can orderre- 
fund of court-fees paid in excess—It is 
for revenue authorities to decide whe¬ 
ther to pay 4385 

-S. 17—Persons having money claims 

consolidating them 'in one mortgage— 
Court-fees on suit on mortgage are on 
one claim for whole sum 7 37 

-S. 17 — Madras Estates Land Act 

<1908), S. 193 — Suit by landholder 
against several raiyats for enhancement 
of rent—Ground for enhancement same 
for all—Suit does not comprise ‘ dis¬ 
tinct subjects”—Court fee is payable on 
total of rents of property to which suit 
relates and not on aggregate of court- 
fees separately payable 667 

Criminal Procedure Code (5 of 1898) 

- Ss. 88 and 386l(l)—No more than 

interest of offender in joint family pro¬ 
perty can be attached—Proper course is 
to’proceed under Civil P. C., O. 21, R.'47 

538 

-S. 144—High Court can order, stay 

—Criminal P. C. (1898), S. 561 (A)— 
Government of India Act (1915), S. 107 

7205 

- S. 144 (4) — Jurisdiction under, is 

one specially provided and not appellate 
or revisional—Order undor S. 144—Revi¬ 
sion lies but should not at first instance 
be filed in High Court—Criminal P. C. 
(1898), S. 439 (5) 720c 

- S. 144 (4) and (5)—Duty of Magis¬ 
trate—He should inquire into relative 
rights of parties before making ex parte 
order under S. 144 absolute 294 

-Ss. 145 and 148 (l)—Inquiry should 

relate to question of actual possession 

368c 

*S. 145 (l)—Magistrate must state 
in writing grounds of his being satisfied 
that there is likelihood of breach of 
peace on account of dispute 368a. 

- S. 145 (4)—Order passed by Magis¬ 
trate without taking any evidence him¬ 
self and depending solely on report by 
Subordinate Magistrate is one passed 
without jurisdiction 368d 

S. 148 (l)—Magistrate ought not to 
depute Subordinate Magistrate for mak- 

1932 Indexes (Mad.)—3 & 4 


ing entire investigation and thus avoid 
necessity of taking oral evidence 3685 

* -S. 162—S. 162 being general does 

not in any way affect special provision 
contained in Evidence Act (1872), S. 27 

(FB)391d 

-S. 162 (l)—‘ Any person”includes 

accused (FB) 391c 

-S. 164—S. 164 deals with persons 

accused and not with witnesses as also 
does Evidence Act (1872), S. 29 748c 

-S. 164—S. 164 does not exclude 

confessions otherwise admissible 5005 

- S. 164—Evidence Act (1872), S. 29 

—Confession otherwise admissible does 
not become inadmissible because accused 
was not warned 431 

- Ss. 173 and 436—Referred charge 

sheet put in—Magistrate agreeing with 
it is not taking cognizance—Order can¬ 
not be revised under S. 436 673ft 

- S. 173—Applicability—S. 173 ap¬ 
plies to referred charge sheet 6735 

-S. 179—Penal Code (I860), S. 182- 

Letter giving false information under 

S. 182 posted at Kumbakonam and 

reaching D. S. P. at Tanjore—Offence 
under S. 182 is committed at Tanjore— 
Court can try that case and not Court at 
Kumbakonam 427ft 

^- S. 190 (l) (c)—Confession by ac¬ 

cused to Magistrate—Such record is ad¬ 
missible not under S. 164 but under 
S. 190 500c 

* — Ss. 195 and 476— Court cannot 
sanction prosecution for offences men¬ 
tioned in S. 195 (l) (c), of person not 
party to proceeding before it—Anybody 
(e. g. Court) can complain against abettor 
of offences mentioned in S. 195 (l) (c) 

129 

- Ss. 195 (l) (b) and (c)—Document 

filed in Court—Offence of forgery com¬ 
mitted with respect to document after 
close of proceedings in which it was filed 
but during its custody in Court—Action 
cannot be taken under Criminal P. C. 
(1898), S. 476 290 

* - Ss. 195 (l) (b) and 476—Complaint 

by private person under S. 193, Penal 
Code is not cognizable and conviction 
based on such complaint is not protected 
by Ss. 537 and 532 and should be set 
aside—Criminal P. C. (1898), Ss. 532 
and 537 253 

*— ~S. 197 (l) —While acting or pur¬ 
porting to act in discharge of his official 
duty”—Meaning explained 214a. 
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Subject Index, 1932 Madras 


Criminal P. C. 

- S. 197 (1)—Village Magistrate 

confining persons suspected of murder 
and torturing them to extort confession 
charged with offences under Ss. 330, 343 
and 348, I. P. C.—Sanction is required 
under S. 197 for prosecuting him under 
Ss. 343 and 348, I. P. 0., but for S. 330 
no sanction is required 2146 

- Ss. 215 and 347—Case tried as 

warrant case up to framing of charge and 
examination of accused — Case subse¬ 
quently committed to Sessions—Accused 
without opportunity to adduce defence 
evidence before committal—Commitment 
should be quashed 502a 

*- S. 233—S. 233 applies to sum¬ 
mons cases also 497cZ 

- S. 245 — Acquittal under S. 245 

without recording evidence is illegal 

25(2) 

- S. 247—Case called up—Complai¬ 
nant absent—Magistrate in his discre¬ 
tion may dismiss case 563 

- Ss. 256 and 257—Scope of Ss. 256 

and 257 explained—“After he has entered 
upon his defence” — Significance ex¬ 
plained 559a 

- Ss. 256 and 257—Charge framed— 

Failure to ask accused whether they 
wished to cross-examine — Whole pro¬ 
ceeding is vitiated 5596 

Ss. 256 and 257—Court cannot re¬ 
fuse to allow accused to cross-examine 
prosecution witnesses before charge is 
framed 559 d 

Ss. 259 and 350—First Class Bench 
partly trying case under summary powers 

After charge case transferred to Se¬ 
cond Class Magistrate having no sum¬ 
mary powers—He discharging accused 
owing to complainant’s default—Second 
Class Magistrate’s trial must be de novo 
—Hence another complaint by same 
complainant on same facts would not be 
barrel under S. 350 505 

- S. 307—Several charges—One tria¬ 
ble with aid of jury and others with aid 
of assessors—Judge has no jurisdiction 
to refer whole case 512 

*-S. 307—High Court has only to see 

whether opinion of Judge, that verdict 
by jury is manifestly wrong, is sup¬ 
ported by evidence 216 

**-S. 347 — Case tried as warrant 

case up to framing of charge and exami¬ 
nation of accused — Case subsequently 
committed to Sessions—Accused without 
opportunity .Muce defence evidence 


Criminal P. C. 

before committal — Commitment should 
be quashed —Criminal P.C., S. 215 502a 

-Ss. 350 and 259—First Class Bench 

partly trying case under summary powers 
—After charge case transferred to Second 
Class Magistrate having no summary 
powers—He discharging accused owing to 
complainant’s default—Second Class Ma¬ 
gistrate’s trial must be de novo — Hence 
another complaint by same complainant 
on same facts would not be barred under 
S. 350 505 

^- S. 403, Explanation —Difference 

between S. 403 and S. 147 of Code of 
1872 is only of language and not of sub¬ 
stance — Complaint dismissed under 
S. 203—Dismissal not set aside — Sub¬ 
sequent complaint can be entertained 

(FB)3696 

- S. 403 (2)—Person can be convicted 

for any distinct offence for which sepa¬ 
rate charge might be framed, although he 
may Re convicted or acquitted of another 
offence in same transaction — Madras 
Town Nuisances Act (1889), S. 3( 12) 362 

-S. 426 — S. 426 applies only in ap¬ 
peal by convicted person 720a 

-S. 436 — Referred charge sheet put 

in—Magistrate agreeing with it is not 
taking cognizance — Order cannot be re¬ 
vised under S. 436 673a 

- Ss. 436 and 437 — Discharge of ac¬ 
cused charged with forgery — Sessions 
Judge moved under Ss. 436 and 437 — 
Judge should order further inquiry if 
necessary or dismiss application — Pen¬ 
dency of suit by accused in civil Court 
in the matter is irrelevant 216a 

- S. 439—Ground not urged in lower 

Court cannot be urged in revision 5356 
- S. 439 — Magistrate not using dis¬ 
cretion vested in him, but acting as if he 
had to act compulsorily in certain vvay 
—High Court may interfere in revision 
with such order _ 4956 

-S. 439—Points not raised in trial 

should not he allowed to be raised in re¬ 
vision 371a 

-—Ss. 439 (5) and 144 (4) — Jurisdic¬ 
tion under, is one specially provided and 
not appellate or revisional—Order under 
S. 144 — Revision lies but should not at 
first instance be filed in High Court 720c 


-S. 476 — Statement in committing 

Magistrate's Court contradicting that in 
Sessions Court — Sessions Judge can 
direct prosecution—Contradictory state- 



























19 


Subject Index, 1932 Madras 

Criminal P. C. 


Criminal P. C. 

menfc must be sufficiently specified in 
complaints 491 

* -S. 476—“In relation to,” meaning 

of, explained (FB)363a 

-S. 476—Charge to police against 

several individuals — Only one charged 
before Court — Court has no jurisdic¬ 
tion to take action against complainant 
in respect of persons not charged—Mere 
fact of telegram charging all was exhi¬ 
bited does not make the matter “in rela¬ 
tion to proceedings”—Penal Code (i860), 

S. 211 ■ (FB)3636 

-S. 476 and Ss. 195 (l) (6) and 

(c)—Document filed iu Court—Offence of 
forgery committed with respect to docu¬ 
ment after close of proceoling in which 
it was filed but during its custody in 
Court — Action cannot be taken under 
Criminal P. C., S. 476 290 

* -5s. 476 and 195 (l) (b)—Complaint 

by private person under S. 193, Penal 
Code, i3 not cognizable and conviction 
based on such complaint is not protected 
by Ss. 537 and 532 and should be set 
aside — Criminal ,P. C. (1898), Ss. 532 
and 537 253 

-S. 476 — Application under S. 476 

can be reheard in spite of previous dis¬ 
missal 130 

- Ss. 476 and 195 — Court cannot 

sanction prosecution for offences men¬ 
tioned in S. 195 (1) (c), of person not 
party to proceedings before it—Anybody 
(e. g., Court) can complain against abet¬ 
tor of offences mentioned in S. 195 (l) (c) 

129 

-5. 517 — No crime made out—Gene¬ 
ral rule is property should be returned to 
party from whom it was taken 495a 

-5. 523—Property seized should be 

returned when offence charged is not 
made out 4286 

*- Ss. 532, 537, 195 (1) (6) and 476— 

Complaint by private person under 
193, I. P. C., i3 not cognizable and 
conviction based on such complaint is 
not protected by Ss. 537 and 532 and 
should bo set aside 253 

S. 539 B Memo of inspection 
should be made immediately—Memo by 
four out of five Magistrates—Judgment 
by four including person not signing 
memo — Memo delayed — Conviction is 
bad 6766 

-Ss. 56L-/1 and 144—High Court can 

order stay 7206 

- Sell. 2 — Forgery is offence of too 


grave publio importance to make it tri¬ 
able merely by Subordinate Magistrates— 
Penal Code. S. 463 2166 

Criminal Trial 

-All charges and counter-charges need 

not necessarily be tried bv same Court 

5026 

*-Procedure in Criminal P. C., must 

be followed—Where no such procedure 
is laid down certain observations of High 
Court Judges need not be followed where 
they will cause miscarriage of justice 

502c 

Customary Right 

Irrigation tanks — Customary sub¬ 
mersion of adjoining lands from far off 
times—Government cannot be restrained 

by injunction from submerging them 532 
Decree 

Setting aside—Proper prayer is for 
declaration that previous decree is not 
binding on plaintiff — Court-fees Act 
(1870), S. 7 (iv-A) 605a 

^ Setting aside—Only parties to de¬ 
cree can pray for setting it aside—Per¬ 
sons, not parties, can only claim declara¬ 
tion in respect of rights in relation to de¬ 
cree 605c 

--Preliminary decree passed in parti¬ 
tion suit — Court cannot subsequently 
dismiss suit—Decree can be varied only 
in appeal 51% 

-Decree holder need not be a party 

to the decree 193a 

Deed 

-Construction—Document called by 

particular name is not conclusive 689a 

-Construction—Conduct of parties— 

Deed ambiguous and difficult to construe 
— Subsequent conduct of parties can be 
taken into account 689c 

-Construction—Malabar law —Parti¬ 
tion—Deed styled as karar not confer¬ 
ring rights of alienation on separated 
members nor expressing cessations of 
community of property—Deed can bo 
partition deed—Rights of alienation fol¬ 
low ownership 689d 

-Construction— Will — Construction 

—Intention to make will and to give docu¬ 
ment testamentary effect—Deed held to 
be will—Dispositive words without res¬ 
triction give absolute estate 680a 

Easements Act (5 of 1882) 

-5. 52—Registration Act (1908), S. 17 

—Transferee allowed to remove sand and 
earth from transferor’s land, but liable 
to level it after removal—Agreement is 
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Easements Act 
sale of interest in immovable property 

734a 

Evidence Act(l of 1872) . . 

##-S. 4—Presumptions are of two 

kinds—Of law and of fact—Both differ¬ 
entiated , , 34 rt 3 ® 

- S. 8— Statement by accused though 

inadmissible, evidence of conduct is ad¬ 
missible (FB) 391/ 

- S. 21—Confessions are relevant evi¬ 
dence under the Act . . 500a 

-- S. 24—Retracted confession is not 

necessarily worthless (FB) 391g 

- S 25— Accused charged with oftenco 

under's. 211 , I. P- 0.— Statement of 
Police Officer that accused confessed hav¬ 
ing sent false incriminatory telegram 

cannot be proved . 

*- S, 27—S. 162, Criminal P. C., be¬ 

ing general does not in any way affect 
special provision contained in ._p_ v . ld o e “ c ® 

Act (1872), S. 27 (FB) 391<Z 

-S. 29—Criminal P. C. (1898). S. 164 

—S. 164 deals with persons accused and 

not with witnesses as also does S. 29 

748c 

- S. 29 —Confession otherwise admis¬ 
sible does not become inadmissible be¬ 
cause accused was not warned Criminal 
P. C. (1898), S. 164 431 

-S. 32—Hindu law—Alienation—Re¬ 
cital by deceased Hindu widow is admis¬ 
sible in evidence 267a 

-S. 32—Inam inquiry—Statement as 

to predigree put in but signed by pleader 
and not by persons supposed to make it 
— Form of statement showing it to ori¬ 
ginate with members holding inam and 
as made in presence of proper authorities 
—Those persons members of family of 
parties in subsequent suit Such state¬ 
ment is admissible in subsequent suit to 
show pedigree of parties Name of com¬ 
mon ancestor omitted but branches clear 
—Still pedigree is useful to show rela¬ 
tion of parties 1 

-S. 32 (5)—Statements as to adoption 

of party in subsequent suit made in pre- 
vioustsuits wherein question of adoption 
direcaly ip issue—Such statements are 
not dmissible in subsequent suit under 

S.32 (5) , ^ 

-S. 32 ( 5 )—For proving relationship 

statements of deceasel relatives, servants 
and dependants of family are admissible 

198i 

_< 3 , 33 —De novo trial—Witness dead 

—Accused had opportunity to cross-exa- 


Evidence Act 

mine in previous trial—Evidence is ad¬ 
missible in de novo trial 559c 

-S. 33—Phrase "representative-in-in¬ 
terest ’’ in S. 33 is not always synony¬ 
mous with “ person claiming under ” in 

Civil P. C. (1908), S. 11 198(7 

- S. 35—Statutory duty on officer to 

investigate and report facts—Report of 
facts is official record within S. 35 1985 

*- Ss. 40 to 43— R convicted of de¬ 

famation—Civil suit for damages dis¬ 
missed—High Court in revision setting 
aside conviction and ordering retrial R 
trying to put in evidence judgment of 
civil Court as conclusive of his innocence 
—Such judgment held not admissible 
in evidence % 254 

- S. 58—Pro-note inadmissible but 

admitted by defendant—Inadmissibility 

is immaterial 693c 

_ .$ 68 —Suit on will—Three attesting 

witnesses—Two dead—Plaintiff not call¬ 
ing remaining witness for fear of his 
turning hostile-This is improperT- 
Plaintiff has to call him to prove his 

will t 148 ® 

- S. 91 —Simultaneous payment and 

execution of pro-note—Pro-note inadmis¬ 
sible—Plaintiff cannot recover—Promis¬ 
sory note 8 ^ 

-S. 92—Mortgagors undertaking that 

severally owned hypotheca shall be rato- 
ably liable—Oral agreement varying 
terms of document is not admissible 

T. P. Act (1882), S. 82 218a 

-S. 92 — Mortgage — Discharge of 

mortgage debt by payment of smaller 


amount can be proved as fact if separ¬ 
able from any oral agreement to vary 

terms of mortgage . n , 

-S. 101 —Adoption of D acquiesced by 

members in adopting family for over 
years—P one of such members chal end¬ 
ing it—P has to disprove adoption 1 

Ss. 112 and 3 -Birth during con¬ 


tinuance of valid marriage proved larty 
challenging legitimacy must prove non- 
access so far as they reasonably can 44a 
** - Ss. 112 and 120 —Mother is com¬ 

petent witness for proving legitimacy 

44 b 

-S. 112—"Access’’ means sexual in¬ 
tercourse 39a 

- S. 112—Effect of S. 112 considered 

395 

- S. 114—Conduct—Person not claim¬ 
ing property while others were actively 
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Evidence Act 

contesting right to it—Inference against 
his title can certainly be drawn 762a 

-S. 114—Madras Local Boards Act 

(1920), S. 193 (l)—Where properly con- 
stituted authority (such as President of 
Panchayat Board) takes any action (such 
as notifying rice-mill under S 193 (l) it 
must he taken to be legal 508 

- S. 115—Notice of assessment given 

—Assessee raising no objection within 
time prescribed in notice—Assessment 
becomes final and cannot be objected to 
by assessee when prosecuted — Madras 
City Municipal Act, S. 392 5645 

-S. 115—Admission by counsel on 

point of law—Client is not estopped 
from questioning it in appeal or revision 
—Civil P. C. (1908), S. 2 (15) 409a 

-S. 115— A dying — D as A's son’s 

nearest reversioner taking possession of 
estate— P contending that his minor son 
K was adopted by A —Agreement bet¬ 
ween D and P in his personal capacity 
and as minor’s guardian by which K re¬ 
ceived portion of estate and rest went to 
D —P also admitting D's claim to estate 
as next reversioner and agreeing not to 
set up any rival claim—After 15 years P 
suing as A's son’s sister’s son and claim¬ 
ing estate as against D —P held to be 
estopped from putting forth such claim 
owing to his previous agreement 198a 

- S. 116—Tenant cannot deny land¬ 
lord’s title even after expiry of tenancy 
so long as he does net surrender posses¬ 
sion— Suit by P against D for recovery 
of possession dismissed'by reason of pre¬ 
vious suit—That suit was by M against 
P, D being added as subtenant—P’s pleas 
that he was owner and that he was in 
adverse possession found against him and 
suit decreed for possession—Findings in 
this suit are not res judicata between P 
and D —Decree in previous suit does not 
operate as eviction by paramount title so 
as to liberate D from estoppel against 
pleading just tertili—Civil P. C. (1908), 
S. 11 298 

#-i'--Ss. 120 and 112—Mother is com¬ 

petent witness for proving legitimacy 

44 5 

Explosives Act (4 of 1884) 

#- Ss. 5 and 7 — Hr. 3 and 10— 

“Throw downs" and “Chinese crackers 

are ex plosives" 320 

General Clauses Act (10 of 1897) 

- S. 26-*-Applioation—S. 26 has no ap¬ 
plication if offences are distinct 5375 


Government of India Act (1915) 

-S. 107 — Criminal P. C. (1898), 

S. 144—High Court can order stay 7205 

Letters Patent (Madras) 

**- C1.16—S. 107—Civil P.C. (1908), 

S. 115 (Per Full Bench ; Sundaram 
C/iei£t/,/.,Confcra)High Court cannot inte¬ 
rfere with decision of Board of Revenue 
under Madras Estates Land Act, Chap. 11 

(FB) 612g 


Grant 


■Resumption — Tenant’s 


rights 

2895 


against grantee come to end 
Hindu Law 

-Adoption — Widow’s power to 

adopt is dependent on whether spiritual 
purpose of son would be satisfied or nob 
and not on question whether some estate 
is or is not devested 227a 

-Alienation — Widow — Necessity 

Suit to set aside alienation after 50 years 
—No recitals—Still necessity can be as¬ 
sumed from circumstances 7625 

-Alienation — Court-fees Act (1870), 

S. 7 (4) (c)—Declaration in respect of 
immovable property by plaintiff claiming 
life interest only—Market value governs 
jurisdiction 671 

-Alienation — Recital by deceased 

Hindu widow is admissible in evidence 
Evidence Act (1872), S. 32 267a 

-Alienation—Widow Interest on 

husband’s debts is binding on estate and 
hence mortgage executed for principal 
and accumulated interest is valid in ab¬ 
sence of fraud 257 

-Alienation—Widow —Sale by widow 

—Portion of consideration not taken for 
legal necessity bearing very small pro¬ 
portion to entire consideration Sale can 
he upheld in its entirety 1775 

-Alienation—Widow Widow cannot 

defeat same by subsequent surrender 1205 


-Alienation — Widow — Actual pres¬ 
sure at time of alienation and funds nob 
available for discharge of husband s debts 


—Alienee making reasonable inquiry and 
believing bona fide that alienation is ne¬ 


cessary is protected 


97(2)5 

Alienation—Daughter Legal neces¬ 
sity—Raising money to perform her son’s 
marriage, her husband (i. e., the boy’s 
father) being too poor to meet expenses, 
is for legal necessity 28a 


-Alienation—Limited owner — Court 

sale in mortgage by limited owner— 
Nature of debt decides what passes under 
sale when no record except judgment and 
sale certificate is available 285 
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Hindu Lav/ 

-Debts—Liability of sou is different 

from other members 701a 

-Debts—Necessity—Absence of reci¬ 
tal of necessity in deed where necessity 
has to be proved is suspicious—Malabar 
Law, Debts 701c 

^-Debts—Guardian borrowing for 

necessaries—Minor’s estate is liable— 
Contract Act (1872), S. 63 696 

& -Debts—Father—Antecedent debts 

—Money borrowed by father to pay it off, 
but not spent that way—Still son is 
bound by it 381a 

** -Debts — Father — Presidency 

Towns Insolvency Act (1909), Ss. 7 and 
36— Insolvency of father does not involve 
insolvency of son—Son’s share does not 
vest in Official Assignee — Insolvency 
Court cannot summon son at instance of 
Official Assignee to decide binding nature 
of debt between son and father or any 
other point 381/t 

Gift Acceptance — Gift by 
mother to her son and his wife—All liv¬ 
ing together—Acceptance was inferred 

272tf 

Joint family—There can be joint 
family with single member provided 
there are other members entitled to main¬ 
tenance from estate (SB) 7336 

'Maintenance—Rate fixed for cur¬ 
rent maintenance—Arrears of mainten¬ 
ance can be awarded at lower rate 408 

-Maintenance—Widow — Widow of 

co-parcener suing for maintenance after 
partition She can enforce her right only 
against those co-parceners who have 
taken her husband’s share 351 

Partition—Filing of suit for par¬ 
tition effects severance in status from 
date of filing plaint 38lc 

* “Partition — Son suing father for 

partition Provision must be made for 
father’s dobts and rest of property divi¬ 
ded ’ 381 g 

* ->-Partition—Presidency Towns In¬ 

solvency Act (1909), S. 18—Partition 
suit between Hindu son and father— 
Father insolvent—Insolvency Court can¬ 
not stop proceedings in partition suit 

331 • 

Partition—Presumption is that it is 
complete—Person alleging contrary must 
prove it ' 207a 

Keligious endowment—Privileges 


'I*'!* 


as to limitation of actions conferred ^ 
minors should not be amended to idols" 

328 



Hindu Law 

Religious endowment — Manager— 
Dharmakartha’s rights are not higher 
than those of trustee 328(2 

-Religious endowment — Valid trust 

— De facto manager can sue on behalf of 
the trust if suit is for benefit of trust 

2676 

-Reversioner—Right to sue—Suit for 

declaration that alienation by widow is 
not binding, barred by time — Plaintiffs 
cannot be allowed to remove bar of limi¬ 
tation indirectly 97(2)a 

^ — Succession — Illegitimate son — 
Illegitimate son cannot claim benefit 
under doctrine of reverter 440c 

-Succession — Doctrine of reverter 

stated 440(2 

-Succession—Undivided sons succeed 

in preference to divided son 361 

-Widow — Decree against — Decree- 

holder can proceed during her lifetime— 
Purchaser from her holds it subject to 
same risk 185a 

-Widow—Widow has absolute power 

of disposal over income of property in¬ 
herited by her — It is not incumbent on 
her to apply income to payment of debt 
binding on her 177a 

-Widow — Nature of estate explained 

120a 

- Will — Construction — Intention 

to make will and to give document 
testamentary effect — Deed held to be 
will—Dispositive words without restric¬ 
tion give absolute estate — Deed — Con¬ 
struction 680a 

-Will — Widow — Absolute estate— 

Will — Construction — Disposition in 
female’s favour — Absence of restrictive 
expression confers absolute estate as in 
case of males 6806 

Will — Construction — Will giving 
estate to idol—There is no fixed rule to 
determine whether will gives estate to 
idol subject to charge in favour of heirs 
or makes gift to idol charge upon estate 
Question depends upon construction of 
whole will 589c 

Hindu Widows Remarriage Act (15 of 1856) 

S. 2—On remarriage husband’s re¬ 
versioners succeed to his property un¬ 
affected by her alienations not binding 
on husband’s estate 120c 

Inam 

■ Validity of Area enfranchised 
greater than shown in document prior to 
1815 Inam is not invalid even as to area 
in document 697a 
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Income-tax Act (11 of 1922) 

^-S. 2—Agricultural income—Pro¬ 

note in lieu of rent with interest — In¬ 
terest earned on pro-note is not agricul¬ 
tural income—Madras Estates Land Act, 
Ss. 61 and 187 (SB) 436 

-Ss. 2(1) and 4—Income from fishe¬ 
ries is not agricultural income 757 

*- Ss. 3, 10 (1) and 40—S. 40 is only 

machinery section and not charging sec¬ 
tion—On death of certain person his pro¬ 
perty descending to his widow and child¬ 
ren as tenants-in-common — "Widow as 
guardian carrying on coffee-curing busi¬ 
ness on behalf of herself and her children 
from property descending to them — 
Widow alone can be assessed under 
S. 10 (l) for total business (SB) 378a. 

- S. 3—“Association” merely means 

group (SB) 3785 

- S. 4 — Income from fisheries is not 

agricultural income — Income-tax Act 
(1922), S. 2 (1) 757 

^- S. 4 (2)—Money borrowed and re¬ 

paid out of accumulated profits is remit¬ 
tance from profits and is liable to income- 
tax (SB) 573 

- S. 4 (3) and (5) — “Injuries” means 

personal injuries (SB) 424e 

- Ss. 6 and 4 (3), (5) and (7)— 

Large sum paid by Government to em¬ 
ployee for compulsory retirement—Such 
sum is taxable under S. 6—S. 4 (3), (5) or 
(7) does not apply (SB) 424<f 

-S. 6 (6)—“Other sources” — Signifi¬ 
cance explained (SB) 4246 

- Ss. 10 f2) (3) and 24 — Loss in one 

business after having been ascertained 
under S. 10 can be set off under S. 24 
against profits and gains in another busi¬ 
ness—Words “loss of profits or gains” in 
S. 24 mean trading loss—Assessee family 
carrying on different class of business— 
Firms dissolved and assets and liabilities 
distributed—Interest paid by assessee as 
part of liability falling to its share can¬ 
not Ije deducted from profits made by 
assessee in their money-lending business 
as what is distributed on dissolution of 
firms is capital (SB) 375 

- S. 10 (2) (ix) — Assessoo company 

agreeing to pay royalty of eight annas per 
bottle of medicine sold to them till com¬ 
pany was in existence — Payment of 
royalty hold not exempt from income-tax 
under 3. 10 (2) (ix) 437 

#- Ss. 12 (l) and 4 (3)—Scope — Per¬ 

son rccoiving gain, income, etc., has to 


Income-tax Act 

show that it is exempt from income-tax 

(SB) 424c 

* - S. 14—Maintenance paid to Hindu 

widow—She but not person paying is 
exempted (SB) 733a 

## - S. 26 — “Any business” does not 

mean each and every business (SB) 434a 

* -S. 26 (2)—Person owning company 

in year of assessment i3 to be assessed 

(SB) 4316 

Ss. 28 and 22 (3)— S. 22 (3) ap- 


V'* 


plies to bona fide mistakes Assessee 
deliberately submitting incorrect return 
— Income-tax Officer is justified in im¬ 
posing penalty under S. 28 (SB) 433 

* - Ss. 40 and 3, 10 (l)— S. 40 is only 

machinery section and not charging sec¬ 
tion—On death of certain person his pro¬ 
perty descending to his widow and chil¬ 
dren as tenants-in-common Widow as 

guardian carrying on coffee-curing business 
on behalf of herself and her children from 
property descending to them Widow 
alone can be assessed under S. 10 (l) for 
total business (SB) 378a 

- S. 42 — Place of residence — Hindu 

ioint family may have more than one 

(SB) 435 

Insolvency 

-Power-of-attorney is deemed to be 

revoked as against Official Assignee by 
insolvency of donor 381/ 

# -Legal Practitioner—Lien — Claim 

by advocate to Official Assignee for moneys 
due to him by insolvent for work done 
for him in probate proceeding in respect 
of will of which insolvent was executor 
and legatee — Claim can only be allowed 
against estate of insolvent—Advocate has 
no lien on property recovered by his exer¬ 
tions in absence of express agress agree¬ 
ment by his client to that effect 256 

--Insolvency is not a disability under 

Limitation Act (1908), S. 6 170c 

Insurance 

-Premiums not paid on due date 

Policy is voidable at election of insurers 
— Assured is not entitled to return of 
premium paid nor to paid up policy or 
surrender value—Contract—Construction 

241a 

Interest 

-Post diem—Mortgagee to enjoy pro¬ 
perty in lieu of interest for five years 
after which it was to be redeemed—Mort¬ 
gagee dispossessed without payment of 
principal can be allowed interest even 
after five years 173c 
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Interest 

#-Tender before suit refused by cre¬ 

ditor — To stop running of interest such 
tender must be followed by payment into 
Court when creditor sues for money 1096 

-Reasonableness — Conditions and 

terms of lending should bo considered 

97(2 )c 

Interpretation of Statutes 

-Retrospective effect—None to Trans 

fer of Property Act (20 of 1929), S. 53-A 

7346 

-Madras Hereditary Village Officers 

Act (3 of 1895), Ss. 0 and 23—Hereditary 
right as legal right preserved and appeal 
provided—Jurisdiction of civil Court is 
not barred as Act merely provides for 
new mode of enforcing pre-existing legal 
rights 724a 

-Existing legal rights should not be 

deemed to he interfered with by implica¬ 
tion 7246 

-Provisions shutting out jurisdiction 

of ordinary Courts must he strictly con¬ 
strued 724 d 

Court has to interpret and not sup¬ 
ply deficiencies in statute (FB) 612c 

Statutes limiting Common law right 
must be expressed in clear and unambi¬ 
guous language 593c 

Includes” shows wider connotation 
of term defined Words and Phrases 474/ 
Fiscal enactments should be con¬ 
strued strictly and in favour of subject 

474 g 

** t Income-tax Acts—Indian and En¬ 
glish statutes differentiated (SB) 424a 
Marginal notes—Reference to, is not 
allowed (FB) 391a 

Section when affected by preceding 
or succeeding section stated (FB) 3916 

Code should be interpreted as it 
stands (FB) 369a 

’*—Limitation Act (1908), S. 5 — “ Ap- 
lications” includes “petitions” 3526 

**-Provincial Insolvency Act (1920)— 

Interpretation—“Petition’’ and “applica¬ 
tion” connote different things 352c 

One Aot should not be used directly 
for interpreting another Act 3436 

Various provisions should be inter¬ 
preted consistently and harmoniously 

, 3366 

—iJisoal enactm it must be construed 
strictly in favour of subjects 3256 

~ Retrospective operation -Rule enun- 
ciated 272e 

-Exceptions should not be enlarged 


Interpretation of Statutes 

in their scope more than what their 
wordings properly justify 120 d 

-Statutory provisions giving jurisdic¬ 
tion to inferior Courts to Government 
Departments or to bodies created ad hoc 
must be strictly construed 906 

-Proviso—Proviso must be restricted 

to the scope reasonably conveyed by 
words used therein 46c 

-Language of statute should be inter¬ 
preted as it stands 21a 

-Courts should be guided by plain 

words of statutes 8c 

Jurisdiction 

-Practice —Plea— Point as to juris¬ 
diction of executing Court not raised in 
lower Court nor in grounds of appeal 
from order — Such plea cannot for first 
time be raised in appeal 440a 

-Valuation—Suit for redemption of 

kanom with added prayer for damages— 
Proper valuation for jurisdiction is- 
principal amount and not that amount 
plus damages claimed 217a 

Land Acquisition Act (1 of 1894) 

- Ss. 18 and 32 — Court-fees Act 

(1870), S. 8—Possession and control of 
compensation money lying with Court- 
Ad valorem court-fees need not be paid, 
on appeal for recovery of that sum 438a 
- Ss. 25 and 49— Judge has discre¬ 
tion to raise question of damages for 
severance _ 55c 

- S. 25 — Principle for acquisition 

stated 55c£ 


-S. 49 (as amended by Aot 10 of 

1921)—Order under S. 49 is decree and 
appealable—Claim under S. 49 may be 
made after award 55c 

Landlord and Tenant 

—Civil P. C. (1908), O. 1, R. 107- 
Ejectment suit—Necessary party . Suit, 
on basis of lease deed—Persons claiming 
adverse rights should not be made par¬ 
ties in the absence of special circum- 
stances 6^8 

Suit on alleged relationship of land¬ 
lord anl tenant—Court need not go into 
question of title — Finding as to rela¬ 
tionship between parties is sufficient 409c 

-Title to permanent lease by adverse 

possession — Payment of rent is im¬ 
material 328a 

-Agricultural lease — Provisions of 

English law apply when Transfer of 
Property Act does not apply—Rent fixed 
and not liable to increase — Tenant can 
lawfully erect buildings 328/ 
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Landlord and Tenant 

-Agreement with tenant to renew 

lease—Specific performance not barred 
—Subsequent lease to third person in the 
meantime — Latter lessee suing prior 
tenant for ejectment — Tenant can get 
9uit stayed — Hi9 obtaining registered 
lease then is complete defence 3056 

Legal Practitioner 

-Lien—Claim by advocate to Official 

Assignee for moneys due to him by in¬ 
solvent for work done for him in probate 
proceeding in respect of will of which 
insolvent was executor and legatee 
Claim can only be allowed against estate 
of insolvent—Advocate has no lien on 
property recovered by his exertions in 
absence of express agreement by his 
client to that effect—Insolvent 256 

Letters Patent (Madras) 

*- Cl. 10—Three Judges can inquire 

into misconduct of advocate — Madras 
High Court Rules (Appellate Side). R. 8 

(FB) 131c 

**- Cl. 16 - High Court is Court of 

appeal from civil Courts—Local Govern¬ 
ment cannot abrogate its powers—Whe¬ 
ther Court is civil Court or not is to be 
decided by High Court (FB) 6126 

- Cls. 16 and 36 — Function of High 

Court is to correct errors regarding juris¬ 
diction—Substituting its opinion for that 
of lower Court can bedoneonlvin appeal 
—Civil P. C. (1908), S. 115 (FB) 6l2rf 

**- Cl. 16—Civil P. C. (1908), S. 115 

—(Per Full Bench )—High Court cannot 
interfere with decision of Board of Reve¬ 
nue under Madras Estates Land Act, 
Chap. 11 — Government of India Act 
(1919), S. 107 — (Sundaram Chetty, J., 
contra) (FB) 612c 

Limitation Act (9 of 1908) 

-Interpretation — English decisions 

cannot be applied except for discovery of 
general principles 516c 

Interpretation—In construing Act it 
is recognized practice not to read into it 
more than it contains 19a 

- S. 4—S. 4 does not extend period of 

limitation ( Obiter ) (FB) 2876 

#- Ss. 4, 6, 8 and 12 to 16 —There is 

nothing in Ss. 6, 8 and 12 to 16 to pre¬ 
vent suitors coming within those sections 
from having benefit of S. 4 139 

- S. 5 — S. 5, Limitation Act, and 

S. 78, Insolvency Act, must be strictly 
construed — Provincial Insolvency Act 
(1920), S. 78 352a 


1932 Madras 2& 

Limitation Act 

-S. 5—"Applications” include "peti¬ 
tions”—Interpretation of Statutes 3526 

# -S. 5 — Provincial Insolvency Act 

(1920), Ss. 9 and 78—Creditor’s applica¬ 
tion under S. 9—S. 5, Limitation Act,, 
does not apply 352c 

-S. 5—Bona fide mistake by pleader 

or his clerk is sufficient cause to excuse 
delay to file appeal—It is immaterial 
whether mistake i3 committed by pleader 
or his clerk 142 

# -S. 5 — Provincial Insolvency Act 

(1920), S. 78—S. 5, Limitation Act, does 
not apply to insolvency petition as it is 
not "application” 112k 

- S. 6—Insolvency—Insolvency is not 

a disability under Limitation Act 170c 

-S. 12 (4) and Art. 158—Period for 

obtaining copy should be excluded in 
computing time allowed by Art. 158- 

588a 

# - S. 19—Mortgagor selling portion of 

mortgaged property and then acknowledg¬ 
ing mortgage debt—His acknowledgment, 
though subsequent to sale, saves limita¬ 
tion even as against purchaser 516a 

- S. 19—Acknowledgment must be ad¬ 
mission of some present liability of per¬ 
son acknowledging 5166 

- S. 22—Necessary parties not joined 

within time — Suit must be dismissed 

583c 

- Art. 22—"Injury” under Art. 22 has 

wider connotation than physical hurt — 
It includes obstruction to person 432 

- Art. 60—Wife’s money deposited in 

husband’s name—Husband to deal with 
it according to custom—Husband’s de¬ 
mand binds wife — Nattukottai Chetties 

685a 

- Art. 60—Demand must bo unquali¬ 
fied one and for whole sum due to start 
limitation 6856 

- Arts. 97 and 116 — Lease—Lessor 

failing to give possession to lessee—Suit 
by lessee for refund of advance Time 
runs from inception of lease 225 

**- Art. 117 —Suit based on foreign 

judgment — Time runs from decree or 
order of trial Court and not from that of 
appellate Court 661a 

— Art. 117—Civil P. C. (1908), S. 2(6) 
—"Foreign judgment” meaning explained 

6616 

- Art. 120—Time runs from infringe¬ 
ment of right or at least clear threat by 
defendant to infringe right 5896 
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Limitation Act 

- Art. 132—Transfer of Property Act 

(1882), Ss. 58 (d) and 68 (c)—Mortgagor 
failing to deliver possession—Claim by 
mortgagee for damages is nob barred so 
long as claim for principal is not barred 

1756 

* - Arts. 144 and 134—Limitation in 

respect of invalid permanent lease of 
temple property held by alienee is governed 
by Art. 144 and not by Limitation Act, 
Art. 134 328c 

- Arts. 144 and 134—Lease by manager 

of temple — Adverse possession begins 
from date of lease 328c 

* Art. 158—If appropriate plea for 
extension of limitation is not taken, 
Court is not bound to see if all provi¬ 
sions of law are complied with 5886 

Art. 164—Substituted service is due 
service—Civil P. C. (1903), O. 5, R. 20 

472a 

—Art. 168—Civil P. C. (1908), O. 41, 
11. 10 (2) Application to restore appeal 
dismissed under O. 41, R. 10 (2), is 
governed by Limitation Act (1908), 
Art. 168 1706 

- Art . 174—Civil P. C. (1908), O. 21, 

Ii. 2 Uncertified adjustment cannot be 
recognized by Court executing decree 
_ (FB) 3726 

**- Art. 181—Civil P. C. (1908), 

O. 22, R. 12 R. 12 does not apply to 
appeals against orders in execution and 
hence Art. 181 also dees not apply 574 
Art. 182 Application to bring legal 
representatives on record is step-in-aid 
•of execution 195 

Art. 182 —Application for execu¬ 
tion on ground of oral assignment of de¬ 
cree and also for bringing judgment-deb- 
tor’s legal representatives on record— 
Latter part forms step-in-aid and saves 
limitation although execution applica¬ 
tion be invalid 19c 

Madras Children Act (4 of 1920) 

-S. 37—“Due inquiry” should be 

made about actual age of child—Burden 
of proof that accused is child rests on 
accused 213 

Madras City Municipal Act (4 of 1919) 

-S. 110 — “Incorporated company” 

is not same as corporate body 474a 

-S. 110— "Incorporated Company” 

—Bank registered under Co-operative 
Societies Act is not excluded 474<Z 

-S. 392—Assessment for second half 

of 1929-30—Notice given on 3rd Sep¬ 
tember 1930 No reply from assessee— 


Madras City Municipal Act 

Complaint instituted on 7th November 

1930—Complaint held to be within time 

564a 

- S. 392—Evidence Act (1872), S. 115 

—Notice of assessment given—Assessee 
raising :no objection within time pres¬ 
cribed in notice—Assessment becomes 
final and cannot be objected to by as 
sessee when prosecuted 5646 

- Part 5, Sch. 4, B. 17—Reference 

under R. 17—Party aggrieved has right 
to begin 474e 

Madras City Police Act (3 of 1888) 

- Ss. 7 and 31 — Commissioner of 

Police as Presidency Magistrate can 
exercise power under S. 523, Criminal 
P. C., unless Government restrains him 
from so doing 428a 

- S. 45—Profit or gain is cardinal 

element 675 

Madras Civil Courts Act (3 of 1873) 

-S. 29—S. 29 authorizes Sub-Judges 

to deal with matters under Succession 
Act excepting certain matters Succes¬ 
sion Act (1925), S. 192 456 

Madras Court-fees (Amendment Act 5 of 
1922) 

- S. 7 (4) (a)—Court-fees Act (1870), 

S. 7 (4)—Plaintiffs suing to set aside 
partition deed so far as their share is 
concerned have to pay court-fee only on 
their share 491 

Madras District Municipalities Act (5 of 
1920) 

-S. 45 (l) (c)— Objection to inclusion 

on ground of fraud or illegality—Powers 
of revising authority stated 171a 

- S. SO — Notification not mentioning 

specific rate and calling for objections 
does not give jurisdiction to levy tax 1/ 
- 8'. 92—Benefit Society—For assess¬ 
ment it need not carry on business for 
profit within Municipality 160a 

-S. 92—“Paid up capital” explained 

—Benefit Society without p3id up capital 
cannot be assessed 1606 

-8. 93—Vakil’s clerk does not exer¬ 
cise profession 2926 

- Sch. 4, Buies —Rules not providing 

for extraordinary audit or reopening of 
audit—Such audit is illegal 90a 

- Sch. 4, B. 18—Place of employ¬ 
ment of vakil’s clerk is vakil’s resi¬ 
dence 292a 

- Sch. 4, Br. 56, 57, 58 and 61 —Audit 

and surcharge in pursuance thereof hoth 
ultra vires Suit by defaulter against 
surcharge is not barred—Election by de¬ 
faulter to appeal against surcharge does 
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Madras District Municipalities Act 

nob bind him and estop him from insti¬ 
tuting suit 90(3 

Madras Estates Land Act (1 of 1908) 

- S. 3 (4) (/)—Cocoanut trees are fruit 

trees and cosoanub plantations are im¬ 
provements within meaning of the Act 

313a 

-S. 3 (16) — Land granted on service 

tenure is excluded from operation of 
S. 3 (16) and thus .occupancy right can¬ 
not be acquired in it by tenant of grantee 

289a 

-Ss. 5, 125 and 132—Rent suit is not 

mortgage suit—Purchaser in execution of 
rent decree gets holding free of some in¬ 
cumbrances—Bub rent decree is not mort¬ 
gage decree— Claim for rent is not claim 
to enforce charge — Transfer of Property 
Act (4 of 1882), S. 100 716c 

- Ss. 5 and 128—Co3harer— Cosharer 

paying arrears of rent to prevent arrest 
for decree against himself and another 
cosharer and claiming contribution is 
entitled to charge but not to first charge 
—T. P. Act, Ss. 82 and 100 189a 

- S. 5—Charge created by S. 5 applies 

to rents only so long as it is due to land¬ 
lord as such 1896 

-S. 5—Charge under, is not one under 

Transfer of Property Act (1882), S. 100 

189e 

- S. 12—Reservation of rights under 

8. 12 is effected by custom or contract— 
Contract should state that reservation is 
in perpetuity else it ceases with ceasing 
of contract 5546 

Ss. 24, 112 and 187 — Rent cannot 
be enhanced by private contract 729a 

- Ss 24 and 112 — Rent — Whether 

charge for taking green manure from land 
not in occupation of raiyat is rent — 
Quaere 7296 

- S. 26 (3) - - Rent reduced by grant 

does not continue after death of grantor 

739a 

S. 52 (l)—Scope—S. 52(1) only ap¬ 
plies to cases of raiyats with occupancy 
rights 700a 

Ss. 52 (3) and 53 Valid patta con¬ 
tinuing—Suit for rent—Effect of pitta— 
Rent in patta is nob conclusive—Tn cer¬ 
tain cases landlord can substantiate his 
olaim for different rent without exchange 
of fresh patta and muchilika 739c 

- Ss. 61 and 187 — Income-tax Act 

(1922), S. 2—Agricultural income— Pro¬ 
note in lieu of rent with interest — In- 


Madras Estates Land Act 

terest earned on pro-note is not agricul¬ 
tural income (SB) 436 

-S. 112—Suit by raiyat— Validity of 

notice under S. 112 contested— Plaintiff 
alleging that rent claimed by defendant 
was larger than really due — Defendant 
admitting that only that amount ad¬ 
mitted by plaintiff was due — Plaintiff 
depositing admitted amount — Proper 
course to dispose of case was to direct 
defendant to take out deposited amount 
and to pay plaintiff’s costs 528 

- S. 128—S. 128 creates new right in 

favour of different persons who would be 
affected by sale of holding for rent — 
Charge is given to persons other than 
landlord and for sum different from rent 

189c 

-S. 128 — Cosharers like joint patta- 

dars are not within intent of S. 128 
(Obiter) 189 d 

- S. 145 — What amounts to recogni¬ 
tion is mainly question of fact—No revi¬ 
sion lies—Civil P. C. (1908), S. 115 7l6d 

** - Ch. 11 (Ss. 164 to 180) — Per 

Full Bench (Sundaram Chetty, J., 
contra) Civil P. C. (1903), S. 115 — 
High Court cannot interfere with deci¬ 
sion of Board of Revenue under Ch. 11 

(FB) 612c 

- -Ch. 11 (Ss. 164 to 180) — Board of 

Revenue acting under, is not Court—Ne¬ 
gative propositions to give meaning of 
Court enunciated—Practice, Court 

(FB) 612/ 

- S. 192 — Attachment by Revenue 

Court in execution of rent decree — Ob¬ 
jection to attachment is entertainable — 
Civil P. C. (1908), O. 21, R. 58 716a 

- S. 193—Suit by landholder against 

several raiyat3 for enhancement of rent — 
Ground for enhancement same for all — 
Suit does not comprise “distinct subjects” 
—Court-fee is payable on total of rents of 
property to which suit relates and nob on 
aggregate of court-fees separately payable 
—Court-fees Act (1670), S. 17 667 

- Ss. 212 (1) (6) and 134 — Unregis¬ 
tered rental agreement executed by non¬ 
occupancy holders in favour of inamdar— 
Distraint by inamdar made under S. 212 
(1) (b) is illegal 7006 

Madras Gambling Act (3 of 1930) 

- S. 6 —Effect of omission of words 

“until contrary be proved” explains! 673 
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Madras Hereditary Village Officers Act (3 
of 1895) 

- Ss. 6 and 23 — Hereditary right as 

legal right preserved and appeal provided 
—Jurisdiction of civil Court is not barred 
as Act merely provides for new mode of 
enforcing pre existing legal rights — In¬ 
terpretation of Statutes 724 a 

- Ss. 6, 13 and 21 — Jurisdiction of 

civil Court is barred only when claim to 
succession is in question 724c 

- S. 18—R. 16 of standing order 172 

of Board of Revenue (para, ll)—R. 16 is 
not ultra vires and Board is not bound 
to hear parties on second appeal 5296 

- S. 21 — High Court cannot revise 

decision of Board 529c 

Madras High Court Rules (Appellate Side) 

^- E. 8 — Letters Patent (Madias), 

Cl 10—Three Judges can inquire into 
misconduct of advocate (FB) 131c 

Madras Hindu Religious Endowments Act 
(1 of 1925) 

S. 73—S. 73 does not apply where 
Civil P. C., S. 92 does not apply—S. 73 
does not therefore apply to suits between 
temple trustees and alienees from trustee 
of trust property 234 

” S. 84 (2) — District Court cannot 
direct remand 108 

-(2 of 1927) 

Ss. 9 (12), 67, and 84 — Board has 
no jurisdiction where temple clearly is 
non-existent 470a 

S. 69 Yeomiah allowance granted 
by Government to temple does not come 
under “income” 3l0(l) 

S. <8 District Court can decide on 
merits of resistance and pass appropriate 
orders District Court can reopen ex- 
parte order 164 

—S. 84 Decision of Board although 
entitled to great consideration cannot 
be said to be decision of judicial tribunal 

_ 593a 

“ *S. 84—Jurisdiction of District Judge 

in disposing of matter under S. 84 is not 
merely of appellate Court 5936 

-S. 84—Application under S. S4 is 

not one by way of revision or appeal as 
to exclude further evidence 593d 

Madras Impartible Estates Act (2 of 1904) 

-S. 4—Scope of S. 4, enunciated 7096 

S. 7 Sale lawful — Property in 
hands of purchaser is not governed by 
Act 709a 

Madras Local Boards Act (14 of 1920) 

Ss. 79 and 88—Test of being inter¬ 
mediate land-holder is whether he holds 


Madras Local Boards Act 
under-tenure, created, continued or re¬ 
cognized by landholder 410 

- S. 93—Person carrying on business 

at Rangoon but residing within limits of 
Devakottah Taluk Board — He is asses¬ 
sable to profession tax only on that part 
of profits which he received within 
limits of Taluk Board 509 

- S. 93 — Person staying in British 

India and deriving his income from 
money tiansactions in Burma receives 
money in British India and is liable to 
profession tax 2266 

--S. 159 (1)—Previous acquittal or con¬ 
viction does not bar fresh prosecution 537 

-Ss. 159 (1) and 207 (2)—That one 

can be proceeded against under S. 207 (2) 
is no reason why he cannot be proceeded 
against under S. 159 (l) 537c 

- Ss. 159 (1) and 207 — Acquittal in 

respect of encroachment does not bar 
fresh prosecution on second notice 535a 

-S. 193 (1) — Where properly con¬ 
stituted authority (such as President of 
Panchayat Board) takes any action such 
as notifying rice-mill under S. 193 (1) 
it must be taken to be legal Evidence 

Act, S. 114 . a 5 f 08 

- S. 221 (2) — Accused convicted for 

failure to pay lease amount—Agreement 
of lease being subsequent to new Act (11 
of 1930) — Proceedings taken under 
S. 221 (2) of the old Act—No attempt 
made to recover amount by distraint 
— Under S. 221 (2) lease amount could 
not be recovered—If prosceution betaken 
to be under new Act, proceedings were 
irregular as no attempt was made to re¬ 
cover amount by distraint of defaulter s 
property — Madras Local Boards Act 

(1930), Sch. 4, R. 33 (2) 6(, °^ 

- S. 223 — Person can be prosecuted 

within three months of expiry of 

of license 
-(11 of 1930) 

- Sch. 4, 7?. 33 (2) — Madras Local 

Boards Act (1920), S. 221 (2)—Accused 
convicted for failure to pay lease amount 
—Agreement of lease being subsequent to 
new Act (11 of 1930)—Proceedings taken 
under S. 221 (2) old Act—No attempt 
made to recover amount by distraint " 
Under S. 221 (2) lease amount could 
not be recovered—If prosecution be taken 
to be under new Act, proceedings were 
irregular as no attempt was made to re¬ 
cover amount by distraint of defaulter’s 
property 660a 
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Madras Local Boards Act 

- Sch. 4, R. 33 (2)—Refusal to answer 

notice demanding money due does not 
prove that distraint is impracticable 

6606 

Madras Proprietary Estates Village Service 
Act (2 of 1894) 

-Suit to set aside enfranchisement of 

service inam—Burden is on plaintiff to 
show that lands formed assets prior to 
permanent settlement 697c 

- S. 9—M oh tad is not village watch¬ 
man or Police Officer—Government can¬ 
not enfranchise Mohtad Inam 6976 

Madras Revenue Recovery Act (2 of 1864) 

-S. 5—“Collector”—Meaning is not 

governed by Madras General Clauses Act 
(1891), S. 3 (6)—Revenue sale confirmed 
by Deputy Collector—Collector can s 
it aside: 51 Mad. 695=110 I. C. 114 et 
A. I. R. 1928 Mad. 499, Overruled 

(FB) 377 

- Ss. 8 and 25—Absence of notices 

under Ss. 8 and 25 makes salo null and 
void • 664c 

- Ss. 8, 25 and 59—Sale—Defaulter 

must be living — Prescribed notice issued 
in name of defaulter who is dead—Sub¬ 
sequent proceedings are void 664<2 

- -Ss. 11 and 1 —Quit rent duo from 

inamdar—Crops on land of occupancy 
raiyat under inamdar can be distrained 

692 

- S. 59—Suit to set aside sale—Pro¬ 
ceedings not conducted according to law 
—Plea of limitation cannot be raised 

66 In. 

-,S. 59—Distinction batween irregu¬ 
larities and essential preliminary steps 
giving jurisdiction—Omission of latter 
makes sale null and void—S. 59 does not 
apply 6646 

Madras Salt Act (4 of 1889) 

- Ss. 41 and 43—S. 43 does not create 

personal liability—Purchaser is not per¬ 
sonally liable after salt is allowed to 
leave factory after payment of correct 
duty 325a 

--S. 74—Penal Code (i860), S. 117 — 

S. 117 is not superseded by Madras ‘Salt 
Act (1899), 8. 74 3716 

Madras Survey and Boundaries Act (8 of 
1923) 

-Adverse possession—Break in—De¬ 
cision of survey officer doe3 not dispossess 
any party 310(2) 

Madras Town Nuisances Act (3 of 1889) 

- S. 3 (12)—Criminal P. C. (1898), 

S. 403 (2)—Person oan be convicted for 
any diatinot offence for which soparato 


Madras Town Nuisances Act 

charge might be framed, although he may 
be convicted or acquitted of another 
offence in same transaction 362 

Madras Town Planning Act (7 of 1920) 

-S. 14 (1)—Applicability—S. 14 (l) 

applies to draft schemes under S. 11 or 
S. 12 55 a 

- S. 35 (2) (a)—What data may be 

adopted for fixing market value of pro¬ 
perty acquired stated 556 

Madras Village Courts Act (1 of 1889) 

- S. 8—Order removing member of 

panchayat must be deemed to be judicial 
order and not departmental or adminis¬ 
trative 33a 

- S. 8—“Final” means not open to 

further appeal 336 

- S. 8—Collector cannot delegate his 

powers to decide questions 33c 

- S. 8—Inquiry by Collector—Notice 

to member is necessary 33 d 

- S..8 —High Court has power to en¬ 
tertain application for relief by way of 
certiorari in cases of inquiry by Collector 

33c 

- S. 8—Authorities acting under S. 8 

must do so according to rules of natural 
justice . 33/ 

Malabar Compensation for Tenants’ Im¬ 
provements Act (1 of 1900) 

-Applicability — Compensation for 

dwelling houses erected on vacant sites 
was allowed under the old Act and even 
before and after it 8 d 

- S. 3 (l)—“Tenant” includes lessee 

of land for building purposes 3a 

-S. 4 — Applicability—Act applies to 

non-agricultural tenants such as lessees 
of vacant sites leased for building pur¬ 
poses 86 

- S. 4—Holding—It means not only 

agricultural holding, but as well means 
“tenure” or “occupation” of land 8c 
- S. 4—Tenant of vacant site is en¬ 
titled to compensation for houses built 
on it 8/ 

- S. 19—Contract of 1884 renewed in 

1900—Rates in 1884 contract are enforce¬ 
able only up to date of renewal in 1900 
and not after it 4826 

Malabar Law 

-Debts—Suit for money against Illom 

—Defendants have got to prove illegality 
of debt' 7016 

-Debts—Money advanced to manager 

of Illom— Creditor need not see to ap¬ 
plication of money when inquiry proved 
—Story of inquiry improbable—Applica¬ 
tion of money is relevant 701c 
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Malabar Lav/ 

-Debts—Debt to Manager of Illom to 

satisfy previous debts—Promissory note 
carrying higher interest executed —Agree¬ 
ment to effect mortgage with lower rate 
not carried out—Transaction is not bene¬ 
ficial to Illom ‘Old 

-Debts—Hindu Law —Debts—Neces¬ 
sity—Absence of recital of necessity in 
deed where necessity has to be proved is 
suspicious 701c 

-Debts—Loan to Manager — Illom is 

liable to extent of benefit received 701/ 

-Debts—Manager—Suit against Illom 

— Defendants must produce account 
books to prove non receipt of debt—Non¬ 
production is immaterial where accounts 
do not include receipts of debts by mana¬ 
ger and are destroyed 701(7 

-Debts—(Per Madhavan Nair, J.) 

Debts to karnavan personally not bind¬ 
ing on Illom — Debtor using it to dis¬ 
charge debt binding on Illom — Creditor 
cannot make tarwad liable 701h 

-Karnavan—Demise on kauom by — 

Fresh kanom three years prior to expiry 
of former demise by karnavan — Karna¬ 
van surviving expiry of former kanom 
for six months — Subsequent kanom not 
prejudicial to tarwad except that it was 
granted prior to expiry of former kanom 
—Subsequent kanom is not invalid 

(SB) 771 

-Karnavan — Contract Act (1872). 

Ss. 64 and 65 — Party seeking to avoid 
alienation (e g. kanom) as invalid after 
utilizing consideration cannot keep both 
property and money—If alienation is to 
he declared not binding money must be 
restored back 303 

-Karnavan—Application by karnavan 

to withdraw appeal — Junior members 
applying to be made appellants Applica¬ 
tion by karnavan filed before applications 
of junior members Uutil orders are 
passed on application to withdraw matter 
must be regarded as pending—Karnavan 
not acting bona fide in withdrawing ap¬ 
peal — Prayer of junior members can be 
granted — Civil P. C. (1908), O. 1, It. 10 

31 

-Partition —Deed styled as karar not 

conferring rights of alienation on sepa¬ 
rated membcta nor expressing cessations 
of community of property—Deed can be 
partition — Rights of alienation 

follow ownership—Deed — Construction 

689d 

-Tarwad—Partition of tarwad — No 


Malabar Law 

transfer of pattas to separate tavazhis— 
Deed not mentioning names of minors— 
Deed can be partition deed — Bona fide 
partition by all adult members is valid 

6S96 

-Tarwad—Contract Act (1872), S. 202 

—Cancellation of power-of-attorney not 
complying with terms mentioned therein 
is illegal 70 

Malicious Prosecution 

^-Liability — Every person respon¬ 
sible for prosecution is liable 53 a 


Damages — When exemplary stated 

536 

Married Women's Property Act (3 of 1874) 

# -S. 6 — If intention of assured is 

clear on face of policy that policy should 
enure for benefit of his wife, then policy 
should be deemed trust for wife’s benefit 
— No specific words are needed to express 
such intention ^20 

Mortgage 

❖ -Civil P. C. (1908), O. 2, R. 2 — 

Mortgage deed providing for payment of 
principal and interest as independent 
obligations — Mortgagee’s previous suit 
for interest—Test to determine whether 
subsequent suit for principal is barred by 
O. 2, R. 2 or not laid down—Usufructu¬ 
ary mortgage—Lease back to mortgagor 
Suit on lease for arrears of rent does 

not bar suit for principal on mortgage 

466 

■Kanom is combination of mortgage 


and lease — Specific Relief Act (1877), 
S. 27 305c 

- Property sold to mortgagor by 

minor’s guardian — Subsequent subinort- 
gage — Submortgagee becoming auction- 
purchaser of same property in his mort¬ 
gage decree against mortgagor and sub¬ 
mortgagor — Submortgagee not party to 
suit by minor against mortgagor that sale 
of mortgaged property by guardian of 
minor did not bind minor—Minor s decree 
does not bind submortgagee But sub¬ 
mortgagee’s title does not give him right 
of possession of suit property—He has no 
right to possess that property as auction- 
purchaser 238a- 

-Discharge of mortgage debt by pay¬ 
ment of smaller amount can be proved as 
fact if separable from any oral agreement 
to vary terms of mortgage—Evidence Act 
(1872), S. 92 141a 

Discharge — Endorsement of dis¬ 


charge on mortgage—Return of mortgage 
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Mortgage 

deed is not conclusive nor any indication 
that mortgage is extinguished 141c 

-Submortgage — Submortgagee, left 

out of redemption suit cannot afterwards 
bring what was mortgaged to him to sale 

115a 

Mortgagor and Mortgagee 

-Mortgagee agreeing to pay part of 

revenue — Enhancement of revenue — 

Mortgagee is liable proportionally 154 

Nattukkottai Chetties 

-Limitation Act (1908), Art. 60 — 

Wife’s money deposited in husband’s 
name—Husband to deal with it accord¬ 
ing to custom—Husband’s demand binds 
wife 685a 

Negotiable Instruments Act (26 of 1881) 

S. 17 Right of election given by 
S. 17 is not taken away by Stamp Act 
(1899), S. 6 765a 

- S. 35— Defendant demanding pay¬ 
ment of dishonoured hundis on represen¬ 
tation that he is either holder or endorser 
—Plaintiff paying amount—Plaintiff can 
recover if representation is untrue—Per¬ 
son not endorsing his name on bill 
cannot even enforce payment 323 

Partition 

-Plaintiff wanting to include land of 

female member in partition suit—Female 
member pleading land to be her own — 
Plaintilf has to prove that it was pur¬ 
chased benami 144 

Partition Act (4 of 1893) 

S. 4 Applicability—S. 4 applies to 
case of dwelling house, share of which 
has been transferred 15a 

-S. 6—When applies — Where sale 

is directed under S. 2 and S. 3 doe 3 not 
apply it is nevertheless governed bv 

S. 6 156 

Penal Code (45 of 1860) 

S. 117—S. 117 is not superseded by 
Madras Salt Act (1899), S. 74 3716 

— S. 147 Rioting— Use of force or 
violence in prosecution of common object 
ia essential 501 

" ’’ s .* , 1 71-0 — Defamatory document 

containing only one or two statements of 
fact Bulk of it consisting of only gene¬ 
ral expressions OtTonding document held 
did not fall within mischief of S. 171.G 

511a 

S. 171-G— Statements of fact aro 
those statements of falsity of which pri- 
raa facie proof is possible 5116 

S. 182— Letter giving false informa¬ 
tion under S. 182 posted at Kumbakonam 
and roaohing D. S. P. at Tanjore — 


Penal Code 

Offence under S. 182 is committed at Tan¬ 
jore—Tanjore Court can try that case 
and not Court at Kumbakonam—Crimi¬ 
nal P. C., S. 179 427a 

-S. 182—Consequence of offence un¬ 
der S. 182 is part of offence 4276 

- S. 201— Boy of tender years mur¬ 
dered by one of two accused found guilty 
under S. 201—Sentence of four years ri¬ 
gorous imprisonment and one day’s im¬ 
prisonment are lenient 748a 

**- S. 211—Criminal P. C. (1898), 

S. 476—Charge to police against several 
individuals — Only one charged before 
Court Court has no jurisdiction to take 
action against complainant in respect of 
persons not charged—Mere fact of tele¬ 
gram charging all was exhibited does not 
make the matter in relation to proceed- 

” 3635 

S. 211 Statements in course of in¬ 
vestigation under Chap. 14, Criminal 
P. C., are not charges 246 

- S. 300, Excep. 1 and S. 304—Pro¬ 
vocation—Question of provocation is 
purely psychological question 25(l) 

-S. 302—Murder of child by either 

of two accused—Disposal of body by both 
—(Per Curgenven and Pandalai, JJ .)— 
Both are not guilty of murder but are 
guilty under S. 20l(Waller, J., Contra ) 
—Both are guilty of murder otherwise 
both are not guilty of any offence 7486 

- S. 426—Removal of obstruction un¬ 
der claim of right—No offence is com¬ 
mitted as intention absent 676a 

--S. 463 — Criminal P. C. (1898), 

Sch. 2—Forgery is offence of too grave 
public importance to make it triable 
merely by subordinate Magistrates 2166 

*- S. 494—Second marriage in first 

husband’s lifetime without annulling 
first marriage is offence which cannot be 
obliterated by subsequent divorce 5(51 


£ - -S’. 511 Accused found travelling 

in bus to Tranquobar carrying 165 tolas 
of opium which N had given him with 
instructions to give it to him in French 
Territory—Accused charged under Dan¬ 
gerous Drugs Act, S. 7 read with S. 20 
—There was no “ attempt ” to commit 
offence hut merely “ preparation ” for its 
committal 50*7 

Pensions Acl (23 of 1871) 


S- 11—Jaghir not burdened with 
service is attachable—Civil P. C. (1908), 


S. 60 


417 
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Possession 

-Suit for—Neither plaintiff nor defen- 

danfc proving title—Plaintiff showing his 
possession for five years—He is entitled 
to decree 32 

Power-of-attorney 

-.4 owing certain sum to B and hence 

giving him power-of-atterney to collect 
rent of certain of A’s houses and to en¬ 
gage new tenants— No mortgage held 
created in favour of B—A becoming in¬ 
solvent—Power-of-attorney cannot pre¬ 
vent houses from vesting in Official As¬ 
signee-Principal and Agent—Presidency 

Towns Insolvency Act (1909), S. 17 381e 

Practice 

- Appeal— Civil P. C. (1908), S. 115 

—Non-appealable order Appeal how¬ 
ever entertained —In revision oven ori¬ 
ginal order can be revised 714 d 

-Appeal-Civil P. C. (1908), O. 41, 

R, 1—Suit decreed—Two first appeals by 
two sets of defendants—Suit dismissed— 
One second appeal is enough 689e 

-Appeal—Insolvency Court’s or trial 

Court’s conclusion based on evidence— 
Appellate Court should not lightly upset 
it 1676 

-Court — Madras Estates Lsnd Act 

(1908), Ch. 11—Board of Revenue acting 
under, is not Court—Negative proposi¬ 
tion to give moaning of Court enunciated 

(FB) 612/ 

-Duty of Court — Presumptions — 

Civil P. C. (1908), S. 100—Whether cer¬ 
tain presumption should be raised in 
certain circumstances or have been re¬ 
butted by certain circumstances are 
matters of fact to be decided by lower 
Courts 343d 

# -Justice, equity and good conscience 

—A paying part of B's purchase money 
—Though it may not amount to charge 
equity in A’s favour can be enforced by 
Court against B or B's transferee with 
notice 97 (l) 

-Malabar—Several commissions for 

selection of valuation—Practice held to 
be improper 4825 

-New plea—Second appeal—Opposite 

party prejudiced by lapse of time—Plea 
should be disallowed 7396 

-Nr w plea—Point not raised in plea¬ 
dings nor referred to in lower Court’s 

judgment cannot be raised in appeal 2276 

- 

— -‘va—Point as to jurisdiction of 
executing Court not raised in lower Court 
nor in grounds of appeal from order— 


Practice 

Such plea cannot for first time be raised 
in appeal—Jurisdiction 440a 

-Relief—Civil P. C. (1909), S. 152- 

Specific Relief Act (1877), S. 39—Al¬ 
though decree in previous suit based on 
mistake cannot be rectified, mortgage 
deed on which the decree is based can be 
rectified—Proper remedy then is to get 
plaint amended and then to apply under 

Civil P. C. (1908), S 152 2756 

Precedents 

-Bench decision — Single Judge is 

bound 6936 




•Full Bench—(Per Wallace and 
Thiruvenkatachariar , JJ.) Madras High 
Court Rules—Full Bench decision—Divi¬ 
sion Bench can refer it for consideration 
to larger Bench—( Beasley . C. J ., and 
Reilly, J. Contra) Division Bench should 
refer it to Chief Justice who should de¬ 
cide about reference (FB) 612a 

-Authority — Decision is authority 

only for what it decides 482a 

Presidency Small Cause Courts Act (15 of 

1882 ) 

-S. 41—Ejectment suit is maintain¬ 
able though lessor is mortgagee and 
mortgagor the lessee—Execution of both 
mortgage and lease on same day is im¬ 
material 

Presidency Towns Insolvency Act (3 of 1908) 
(as amended by Act 19 of 1927) 

-Provincial Insolvency Act (1920) 

Scope—In neither Act is there anything 
corresponding to English Bankruptcy 

Act(1914) 250 “ 

**- Ss. 7 and 36 — Insolvency of 

father does not involve insolvency of son 
—Son’s share does not vest in Official 
Assignee—Insolvency Court cannot sum¬ 
mon son at instance of Official Assignee 
to decide binding nature of debt between 
son and father or any other point— 
Hindu Law, Debts, Father 381 h 

- S. 7—S. 7 as amended by Act 19 of 

1927 only applies to S. 36 (4) and (5) and 
to no other matters 167a 

- S. 17—Adjudication dates back to 

act of insolvency 381 d 

-S. 17—Power of attorney —A owing 

certain snm to B and hence giving him 
power of attorney to collect rent of cer¬ 
tain of A’s houses and to engage new 
tenants—No mortgage held created in 

favour of B —A becoming insolvent 
Power of attorney cannot prevent houses 
from vesting in Official Assignee 381fi 

**-S. 18 — Partition suit between 

Hindu son and father — Father insolvent 
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Presidency Towns Insolvency Act 

—Insolvency Court cannot 9top procee¬ 
dings in partition suit — Hindu Law, 

Partition SQli 

-S. 46 (3)—Provable debte—Debt 

on which suit could have been filed at 
the time of adjudication of insolvency 
can be proved in insolvency (FB) 287a 

-S. 57—Contract enforceable against 

insolvent may be enforced against Official 
Assignee 381/ 

*- S. 126—One Court in British India 

can send letter of request to another 
Court in British India 264 

Principal and Agent 

-P • of attorney— A owing certain 

sum and hence giving him power 
of i oy to collect rent of certain of 

A's houses and to engage new tenants— 
No mortgage held created in favour of 
B — A becoming insolvent — Power of 
attorney cannot prevent houses from 
vesting in Official Assignee 381e 

-Suit for accounts—Each objection 

raised by a party is not different subject 
matter and decree passed cannot be taken 
to be several deorees relating to several 
subject 'matters — Civil P. C. (1908), 
S. 110 46/ 

Promissory Note 

-Evidence Act (l of 1872), S. 91— 

Simultaneous payment and execution 
of pro-note — Pro note inadmissible— 
Plaintiff cannot recover 693a 

-Evidence Act (l of 1872), S. 58— 

Pro-note inadmissible but admitted by 
defendant — Inadmissibility is immate¬ 
rial 693c 

-Debt and promissory note contem¬ 
poraneous—Suit on consideration would 
not lie if note is inadmissible—Contract 
Act (1872). S. 62 687 

Provincial Insolvency Act (5 of 1920) 

**-Interpretation — “Petition” and 

“application” connote different things 
—Interpretation of Statutes 352c 

--Scope—Presidency Tows Insolvency 

Act (1927) —In neither Act is there any¬ 
thing corresponding to English Bank¬ 
ruptcy Act (1914) * 250c 

*- Ss. 4 and 5 — Under S. 4, insol¬ 

vency Court has wide powers even to 
pass orders against strangers to insol¬ 
vency proceedings — In difficult ques¬ 
tion of title Official Receivor should be 
asked to institute proceedings in civil 
Court—Stranger orderod to pay mesne 
profits to Official Receivor where suit 
property is hypothecated by insolvent 
1932 Indexes (Mad.)—6 (4 pp.) 


Provincial Insolvency Act 

to the stranger five months before ad¬ 
judication—Order should be executed as 
in civil suits 66- 

-S. 5—Ex parte order annulling ad¬ 
judication—Application made by Official 
Receiver under S. 5 read with O. 9, 
R. 13 and O. 47, R. 1, Civil P. C. can be 
entertained 63 

# -- Ss. 9 and 78—Creditor’s applica¬ 

tion under S. 9—S. 5, Lim. Act, does net 
apply—Limitation Act (1908), S.-5 352e- 

- S. 9 — Insolvency application by 

member of firm but not on its behalf 
Other member creditor cannot be added 
after three months of aot of insolvency 

112 d 

* - S 9 (l) (c)—S. 9 does not expli¬ 

citly lay down any rule of limitation 
but in effect it does so 352 d 

- S. 9 (l) (c) — Insolvency petition 

cannot bo amended so as to add new 

ereditor after three months of act of in- 
# 

solvency 112a- 

-S. ! 10—Debtor has right to get himself 

adjudicated insolvent on satisfying provi¬ 
sions of S. 10—Possession of assets is 
not necessary condition for debtor to 
prove 237 

- Ss. 27 and 53—Mortgage by in¬ 
solvent constituting alleged act of insol¬ 
vency — Court adjudicating ex parte 
mortgagor to be insolvent and holding 
mortgage as void—Mortgagee suing for 
declaration that mortgage is valid — 
Former order of Court having been 
passed erroneously held to be no bar of 
res judicata—Civil P. C. (1908), S..11 

233- 

-S 28 (4)—Civil P. C. (1908), O. 21, 

R. 2 — Person obtaining decree for 
monthly allowance subsequently adjudi¬ 
cated insolvent — Uncertified payments 
by judgment-debtor of sums falling due 
after adjudication cannot be recognized 
a9 against receiver 250a- 

- S. 28 (4)—Sums periodically falling 

due under right already acquired such as 
allowance are not after-acquired pro¬ 
perty in respect of instalments falling 
due after insolvency 2505 

- S. 37— Court can direct continu¬ 
ation of proceedings under Provincial In¬ 
solvency Act (1920), Ss. 53 and 51 731 

- S. 44 (2)— A becoming insolvent and 

discharged—A executing pro note X in 
favour of B before insolvency — Another 
pro note Y executed by A for B after A’s 
discharge, consideration being pro-note- 
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Provincial Insolvency Act 

X —Debt under pro-note Y cannot be 
enforced 416 

&& -S. 52—S. 52 i 3 peremptory in its 

terms—Receiver referred to in S. 52 i 3 
interim receiver — Application under 
S. 52 by interim receiver is competent 

95a. 

-S. 52—Applicability—S. 52 applies 

to all kinds of properties under attach, 
ment by Court 955 

- Ss. 53, 54 and 37 —Court can direct 

continuation of proceedings under Ss. 53 
and 54 731 

Ss. 53 and 75—Court placing bur¬ 
den of proof wrongly—Party prejudiced 
—High Court can interfere in revision 
to set aside trial Court’s judgment 513a 

^- Ss. 53, 54 and 55— Under pro- 

ceedings properly framed under S. 53 or 
S. 54 or S. 55 validity of transfers by 
transferees from insolvents may be consi¬ 
dered 5135 

Ss. 53 and 54—Word "preference” 
implies act of free will as opposed to 
pressure and in determining whether 
transaction is "fraudulent preference” 
Court must see if insolvent has preferred 
creditor with dominant view of giving 
preference 459 

^ 'Ss. 53 and 27—Mortgage by in¬ 
solvent constituting alleged act of insol¬ 
vency Court adjudiciting e x parte 
mortgagor to be insolvent and holding 
mortgage as void Mortgagee suing for 
declaration that mortgage is valid—For- 
mer order of Court having beeen passed 
erroneously held to be no bar of res judi¬ 
cata—Civil P. C. (1908), S. 11 233 


. 75 Order in insolvency proceed- 

mgs Appeal by creditor not party to it 
but aggrieved by such order is mantaina- 

^ 6 r, „ 162 

—V 8 — Limitation Act S. 5 and 
b. 78, Insolvency Act, must be strictly 
construed 352a 

S. 78 S. 5, Lim. Act, does not 
apply to insolvency petition as it is not 
application”— Lim. Act S. 5 1125 

?8M) neUI S “‘ n C *“ Se C ° Ur " Ae > 0 of 

—S. 16-Oivil P. C.(1908), S. 24- 
bmall Cause suit can be transferred to 
regular Court having pecuniary jurisdic¬ 
tion Competent to try” means havin" 
jurisdiction to do so — S. 24 is saving 

1 Tra t0 , ,oo°,V n c. oial Sma11 0aU3e Oourta 

Aot (J of 1887), S. 16 533 


Provincial Small Cause Courts Act 

S. 25—Decree by lower Court with¬ 
out advertence to case law on question 
in issue and without following settled 
judicial opinion in matter — High Court 
can interfere 1515 

Art. 13—Suit for poruppu is cogniz. 
able by Court of Small Causes 224 

Sch. 2, Art. 19—Suit for recovery of 
money alleged to be unlawfully collected 
by Taluk Board as profession tax is suit 
of small cause nature 226a 

^ Sch. 2, Art. 31—Usufruct of grow¬ 
ing trees is profits on immovable pro¬ 
perty—Suit claiming this is not of Small 
Cause nature 554a 

Railways Act (9 of 1890) 

^ -5. 72 - Wilful neglect — Meaning 

of, explainel — Onus is on consignor— 

Railway company held liable for loss5455 
Registration Act (16 of 1908) 

S. 17—Transferee allowed to remove 
sand and earth from transferor’s land, 

after removal— 
interest in immo- 
P. Act, S. 54— 

734a 


but liable to level it 
Agreement is sale of 
vable property — T. 
Easements Act S. 52 


S. 17 — Agreement to renew lease 
though unregistered is admissible in evi¬ 
dence 305a 

- S. 17 (2)(ll)—Endorsement of dis¬ 
charge on mortgage deed need not be 
registered 1415 

-S. 28—Particular item of property 

included in sale deed merely for getting 
deed registered in particular office of Sub- 
Registrar—Both vendor and vendee join¬ 
ing in fraud on Registration Department 
— No relief could be given to plaintiff 
bringing suit for recovery of certain 
items covered by sale deed on allegation 
that document was not validly registered 
and consequently not binding on him 311 

-S. 49 — Transaction affecting suoh 

property—Meaning of, explained 734 c 

-S. 49 — Unregistered document is 

admissible to prove personal covenant or 
collateral transaction 734d 

Specific Relief Act (1 of 1877) 

-S. 27 — Mortgage — Kanam is com¬ 
bination of mortgage and lease 305c 

S. 27 — Prior agreement to sell 
Subsequent third party purchaser—Such 
purchaser has to prove his good faith, 
payment of consideration and want of 
notice 71a 

S. 27 Tenant in possession of pro¬ 
perty—Purchaser need nob inquire about 
lessor’s title 715 
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Specific Relief Act 

S. 31 Decree—Suit for rectification 
of, on ground of common mistake in in¬ 
strument forming basis of decree is not 
maintainable 275a 

S. 39 Although decree in previous 
suit based on mistake cannot be rectified, 
mortgage deed on which the decree is 
based can be rectified — Proper remedy 
then is to get plaint amended and then 
to apply under Civil P. C. (1903), S. 152 
Practice, Relief 2756 

-- S. 54 — Civil P. C., S. 16 — In. 

junction to person within jurisdiction 
can but will not be issued unless effec- 

Sy® . 705a 

Stamp Act (2 of 1899) 

~ ~S. 6 — Negotiable Instruments Act 

(1881), S. 17—Right of election given by 
S. 17 is not taken away by S. 6 765a 

S. 29—Suit for partition — Defen¬ 
dant can get his share separated by pay¬ 
ing stamp—No court fee is necessary— 
Court-fees Act (1870), S. 7 (4) (b) 722 

S. 36 — Admission of instrument 
cannot be subsequently questioned—Ap¬ 
pellate Court cannot refuse to make use 
of it 7656 

~ S. 36—Document admitted — Ques¬ 
tion of insufficiency of stamp cannot be 
raised 693d 

***** S. 37 Government of Ind ia 
Stamp Rules, Rr. 16and 18 — Pro-note 
stamped with quarter-anna postage 
stamps can be validated by Collector 
under R. 18 (FB) 390 

Succession Act (39 of 1925) 

T S. 192 — Madras Civil Courts Act 
{1673), 8 . 29 S. 29 authorizes Sub- 
Judges to deal with matters under Suc¬ 
cession Aot excepting certain matters 456 

S. 214 Executor appointed by will 
for which probate need not be obtained 
must obtain succession certificate before 
■obtaining decree for debt due to testator 

Ton 301 

Nuisance—Who can sue—Nuisance 
by erection of electric plant in neigh¬ 
bouring house (Per Iiamesam, /.)— 
Owner though not occupier can sue if 
lotting value is decreased. (Per Cornish, 
/.)—Nuisance personally injurious to oc¬ 
cupier—Owner cannot sue unless there 
is injury to reversion 779 

Malicious prosecution—Absence of 
reasonable and probable cause is essen¬ 
tial—Burden of proof is on plaintiff GOl 
*-Wrong arising out of contract—Suit 


Tort 

when on contract and when on tort, ex¬ 
plained Where plaintiff is obliged to 
rely on contract to substantiate his claim 
suit must be on contract 583a 

Deceit — Damages — Measure of, 
laid down 5836 

***" Defamation — Action for slander 
with regard to chastity can he main¬ 
tained on original side of High Court 
without proof of special damage 445a 
***** Excommunication—Wrongful ex- 
communication without giving plaintiff 
opportunity for defence—Claim for da¬ 
mages is maintainable — Civil P. C., 
S. 9 4456 

Trade-mark 

Infringement—Name descriptive of 
gooils and place of manufacture — Plain¬ 
tiff must prove right te exclusive use— 
Mere acquisition of reputation not 
enough Name obtaining sscondary 
signification in particular place—Gene¬ 
ral injunction cannot be granted 7056 

Transfer of Property Act (4 of 1882) 

S. 3 — English decisions must be 
carefully applied to cases in India—Ap¬ 
plication of doctrine of constructive notice 
to kanam transaction considered 305d 

^ ~S. 3 — Deed executed in 1912— 

Attesting witnesses putting their marks 
In view of amending Act, such witnes¬ 
ses are not valid attesting witnesses 272a 
‘~S. 3 Attestation — Person signing 
for executant cannot be attesting witness 

2726 

* 3—Registrar cannot always he 

attesting witness 272c 

'*”' <S. 52—Lis pendens—Doct rine of, 

does not apply to sale in pursuance of 
mortgage decree, mortgage being executed 
before institution of suit 566 

^ S- 53—Fraudulent transfers can 
be proved by circumstantial evidence 
from which fraud may be inferred— 
Where consideration is adequate one 
creditor may be preferred to all others 
and whole transfer is valid—Where only 
part of debt due to preferred creditor is 
real and rest fictitious whole transfer is 
void 182 

S. 53. A Interpretation of Statutes 
— Retrospective effect—S. 53-A is nob 
retrospective 7346 

" ^ Registration AotS. 17 —Trans¬ 

feree allowed to remove sand and earth 
from transferor’s land, but liable to level 
it after removal — Agreement is sale of 
interest in immovable property 734a 
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Transfer of Property Act • 

-- s. 58 id) — Delivery of possession 

may be constructive 1768a 

--Ss. 58(d) and 68 (c) — Mortgagor 

not delivering possession Mortgagee is 
entitled to interest though he does not 
take steps to enforce possession 175a. 
- Ss. 58 ( d ) and 68 ( c)—See Limi¬ 
tation Act (1908), Art. 132 1756 

-S. 60, Exception—'Where mortgage 

is split as mortgagee owning part of 
mortgage, mortgagee can claim only pro¬ 
portionate amount of mortgage money 18 

• - Ss. 81 and 82— Equitable rule of 

reteablo apportionment is applicable in 
India—This right is distinct from con¬ 
tribution and marshalling—It is right 
possessed by mortgagee against mort¬ 
gagor and volunteers claiming under him, 
but noc against third persons to have 
equity of redemption of two or more 
properties jointly mortgaged rateably ap¬ 
portioned as between puisne mortgagees 
—Principle does not apply where it con¬ 
flicts with earlier mortgagee’s right to 
elect out of which fund to realize his 

debt < 196 

-S.82— See Evidence Act, S. 92 218a 

- S. 82—“Contract to contrary” is 

not subsequent contract between mort¬ 
gagors ( Obiter ) 2186 

- Ss. 82 & 100— See Madras Estates 

Land Act (1908), Ss. 5 and 128 189a 

• -S. 98—Agreement to paydebt within 

fixed time — Property and mortgagor 
liable to default—Mortgagee entitled to 
receive rents from lessees and to posses¬ 
sion after expiry of lease—Mortgage is 
simple mortgage usufructuary 7686 

- S 100— See Madras Estates Land 

Act (1 of 1908), Ss. 5, 125 and 132 716c 

- S. 100—Madras Estates Land Act 

(1908), S 5—Charge under, is not one 
under S. 100 189e 

-S. 101— D holding mortgage over 

two items of property — Same property 
mortgaged subsequently to P —First item 
sold to D in discharge of his mortgage— 
No intention either in keeping alive 
charge in favour of D or of extinguishing 
it—It should be assumed that D inten¬ 
ded to keep alive his mortgage 84 

T rust 

*■-Right of trustees—Body of trustees 

can by resolution appoint one of their 
numW as executive trustee—Appoint- 


Trust 

ment of executive by majority of votea 
held valid 658a 

* -Scheme by High Court—Rules— 

Trivial deviation from rules under 
scheme is not material — No injury is 
done if rules are substantially complied 
with 6586 

* -Rights of trustees — Trustee in 

minority has no legal right to sue to set 
aside majority vote, if rules are substan¬ 
tially complied with 658c 

Trusts Act (2 of 1882) ’’ • 

- S. 47—Appointment of managing 

trustee dees not amount to delegation 

658 d 

& - S. 88—Person standing in fiduciary 

relationship placing money in breach of 
that trust in hands of another Person 
for whom money is held can get it from 

that other person ^47 

Will 

-Construction — See Hindu Law, 

Will bbUa 

-Construction — Disposition in 

female’s favour—Absence of restrictive 
expression confers absolute estate 
case of males , 

-Construction-Effect is to be given 

to all words used . . 

*- Construction— Previous decisions 


con- 
489 b 


To what extent they should be 
sjrlered stated 

*-Construction—Will containing gift 

and followed by gift over—If intention 
doubtful, gift over is only evidence that 
gift was only of limited estate Testa or 
giving his wife all his property wi 
power of disposal by gift or sale lie 
then giving wife power to adopt—In case 
of non-adoption, property undisposed of 
by wife to go to sister s sons jn succes¬ 
sion from generation to generation—Will 
held to give only life interest to wife 
with power of disposal inter vivos 48 yc 

-In suit on will plaintiff has to prove 

execution by deceased testator I486 

Words and Phrases 

-"Body corporate” and “incorporated 

companies” distinguished 4746 

-“Company” means body of persons 

associated for commnon object ,?.^ C 

-Interpretation of statutes * n " 

eludes” shows wider connotation ^of 
term defined 4/4/ 

--“Dayadi” means “agnatic heir’ 198/ 
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fl 
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fl 
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fl 
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fl 
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• 1 

456 

758 
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• 1 

505 

545 

• 1 

• 1 

507 

767 

II 

• 1 

739 

1017 

II 

it 

779 

31 

• 1 

• • 

193 

249 

II 

II 

264 

548 

• 1 

11 

673 

777 

• 1 

11 

,667 

1037 

II 

PC 

142 

44 

II 

11 

457 

255 

II 

*1 

418 

552 

II 

II 

162 

780 

• 1 

»! 

G71 

1044 

1933 

it 

33 

51 

M 

II 

225 

264 

• 1 

• 1 

343 

554 

• 1 

• • 

• 

155 

782 

• 1 

PC 

178 

1052 

1932 

• 1 

768 

52 

II 

II 

219 

275 

II 

PC 

28 

557 

• 1 

• 1 

484 

788 

11 

11 

182 

1057 

II 

II 

729 

58 

• 1 

II 

217 

280 

II 

M 

169 

563 

II 

• 1 

445 

793 

• I 

M 

693 

1062 

• 1 

• I 

310 

55 

• 1 

11 

224 

282 

• • 

• 1 

283 

575 

II 

11 

378 

798 

• l 

11 

489 

1063 

• 1 

PC 

235 

56 

• 1 

• 1 

482 

284 

• 1 

PC 

50 

579 

II 

•• 

491 

801 

1033 

• I 

233 

1068 

1933 

it 

260 

61 

• 1 

II 

321 

280 

• 1 

M 

351 

584 

• I 

PC 

69 

813 

1932 

H 

495 

1074 

II 

II 

65 

65 

II 

• 1 

214 

290 

• 1 

11 

603 

539 

11 

M 

440 

815 

•• 

• 1 

660 

1075 

• 1 

11 

270 

72 b 

11 

11 

223 

293 

II 

• • 

257 

597 

• • 

• 1 

574 

817 

ii 

PC 

165 

1077 

1932 

11 

675 

76 

• 1 

II 

474 

299 

1931»o<c.922d 

610 

11 

• 1 

375 

821 

1933 

M 

271 

1079 

1933 

II 

245 

87 

II 

• 1 

298 

301 

1932 

M 

310 

614 

• 1 

II 

510 

830 

1932 

PC 

191 

1081 

*• 

H 

67 

93 

If 

11 

284 

305 

ii 

ii 

391 

G18 

• » 

PC 

138 

835 

ii 

M 

705 

1082 

1932 

II 

561 

97 

11 

• 1 

302 

321 

•• 

ii 

589 

023 

• • 

M 

557 

840 

1933 

• I 

28 

1036 

II 

M 

511 

100 

II 

PC 

22 

326 

•i 

•i 

327 

632 

11 

If 

535 

850 

1932 

• I 

762 

1090 

1933 

11 

264 

105 

II 

M 

362 

333 

1931 

PC 

229 

634 

II 

• 1 

502 

856a 

•• 

II 

560 

1095 

1932 

PC 

244 

106 

• 1 

II 

428 

337 

1932 

M 

466 

641 

II 

II 

678 

857 

•i 

• I 

559 

1102 

1933 

it 

25 

121 

II 

II 

390 

343 

ii 

it 

415 

644 

• 1 

It 

500 

860 

•i 

• 1 

537 

1105 

1932 

• 1 

731 

125 

II 

•1 

292 

345 

•• 

n 

325 

645 

11 

If 

676 

8G4 

•i 

PC 

199 

1103 

" NotcslOa 

133 

II 

II 

472 

360 

ii 

ii 

G12 

647 

II 

II 

563 

870 

ii 

M 

528 

1116 

1933 

M 

85 

130 

1931 

PC 

303 

420 

•i 

•i 

438 

649 

• 1 

II 

509 

872 

ii 

M 

301 

1120 

II 

• 1 

57 

142 

1932 

M 

220 

423 

•• 

M 

414 

652 

1933 

II 

92 

897 

•• 

II 

734 

11‘24 

1932 

• 1 

069 

144 

11 

M 

294 

424 

ii 

ii 

320 

653 

• I 

II 

133 

902 

M 

II 

573 

1127 

•i 

• I 

771 

152 

• • 

• 1 

212 

425 

M 

ii 

368 

GOO 

1932 

PC 

55 

904 

1933 

• • 

10 

1139 

•i 

•1 

733 

158 

• 1 

II 

310 

431 

•« 

•i 

601 

604 

II 

M 

424 

912 

1932 

PC 

207 

1141 

•i 

PC 210 

160 

M 

II 

233 

438 

•• 

•i 

453 

008 

II 

• I 

724 

918 

II 

M 

685 

1147 

1933 

M 

54 

164 

II 

II 

112 

442 

•i 

n 

470 

080 

M 

PC 

118 

923 

• • 

PC 

216 

1149 
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Please refer to Comparative Table No I in A. I. R. 1932 Lahore 
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Please refer to Comparative Table No. I in A. I. R. 1932 Nagpur 


TABLE No. II 

Showing seriatim the pages of All India Reporter, 1932 Madras with 
corresponding references of other Reports, JOURNALS, and PERIODICALS. 

N. D. —Column No. 1 denotes pages of All India Reporter, 1932 Madras. 

Column No. 2 denotes corresponding references of other REPORTS an 

Journals. 

A. I. R. 1932 Madras=Other Journals 


AIR Other Journals 


1 (1)193137 IV N 1207 
FB 34 37 L IV 911 



62 37 L J 

175 


136 I C 

346 

1 (2)193137 W N 

667 


34 37 L IV 

618 


135 I C 

710 

7 

61 37 L J 

520 


135 I C 

314 


34 37 L IV 

806 

8 

61 M L J 

462 


193137 IV N 1029 


34 37 L IV 

477 


135 1 C 

897 


55 Mad 

151 

15 

61 37 L J 

552 


193137 IV N 1040 


34 37 L IV 

730 


136 I C 

203 

18 

193137 IV N 

891 


135 7 C 

911 

19 

134 7 C 

59 


61 37 L J 

541 


54 Mad 

852 


1932Cr C 

1 


AIR Other Journals 

19 34 37 L IV 231 

21 193137 IV N 1053 

4 37 Cr C 389 

35 M L \V 44 
1932Cr C 1 

13G I C 33 

33 Cr L .7 215 

24 G1 37 L J 8G0 

1932Cr C 4 

193 1 37 IV N 1138 

34 37 L IV 858 

4 37 Cr C 395 

33 Cr L J 173 
135 IC 590 
17 .4 I Cr R 315 

25 (l)l932Cr C 5 

193137 IV N 1137 

35 37 L IV 141 

33 Cr L J 273 
13G I C 314 
4 37 Cr C 397 

17 .4 I Cr R 479 

25 (2)193lCr C 5 

193137 IV .V 1050 
35 37 L IV 140 


AIR Other Journals 


25 (2)33 

Cr L J 

274 


136 

I C 

314 


18 

A I Cr R 

15 

26 

61 

M L J 

848 


19320 C 

G 


193137 IV N 1059 


34 

M L IV 

727 


4 

MCr C 

318 


33 

Cr L J 

270 


136 

I C 

311 


55 

Mad 

262 


17 

A I Cr R 

403 

29 

62 

M L .7 

39 


193137 IV N 

808 


35 

M L IV 

134 


135 

I C 

715 

31 

61 

M L J 

549 


135 

I c 

8 


34 

M L IV 

548 

32 

193137 IV N 

487 


35 

37 P IV 

142 


135 

7 C 

910 

33 

61 

37 L J 

479 


193137 IV N 

798 


34 

37 L IV 

44S 


AIR 

Other Journals 

33 

135 

I C 

705 

55 

Mad 

137 

39 

61 

37 L J 

878 


193137 IV N 

755' 


34 

37 L IV 

424 


136 

I C 

36 


55 

Mad 

243 

41 

60 

37 L J 

173 


54 

Mad 

345 


134 

I C 

60 


33 

37 L IV 

149 


193137 IV N 

586 

44 

61 

37 L J 

S74 


193137 IV N 1278 


34 

37 L IV 

884 


135 

7 C 

5S0 


55 

Mad 

292 

46 

35 

37 L IV 

206 


139 

I c 

54 

53 

34 

37 L IV 

898 


135 

I c 

619 


62 

37 Tj J 

107 

55 

193137 IV N 1266 


55 

Mad 

391 






41 


Comparative Tables 

A. I. R. 1932 Madras=Other Journals—( Contd .) 


A.I.R. Other Journals 


55 

35 

M LW 

831 


138 

I C 

426 

G3 

61 

M LJ 

719 


19313/ 1/ N 

924 


34 

3/ Tj W 

735 


135 

I C 

750 

66 

61 

M L J 

763 


1931 M W N 1131 


34 

M L W 

788 


135 

I C 

739 

70 

61 

M L J 

852 


34 

M L W 

786 


136 

I C 

776 

71 

134 

I c 

1211 


34 

4/ L W 

669 

73 

62 M L J 

1 

FB 

19313/ W N 

1209 


34 

3/ L \V 

8G6 


135 

I C 

561 


55 

M ad 

352 

84 

61 

3/ L J 

857 


34 

M L W 

715 


136 

I C 

305 

86 

19313/ W N 

1235 


34 

M L \V 

809 


62 

M Tj J 

302 


136 

1 C 

306 


55 

Mad 

495 

90 

19313/ W N 

994 


34 

3/ L W 

697 


02 

M L J 

77 


135 

I C 

452 


55 

Mad 

298 

95 

1931 .M W N 

1251 


84 

M 1j W 

908 


G‘2 

M Tj J 

68 


130 

l C 

338 


55 

Mad 

316 

97 i 

(1)61 

M L J 

399 


134 

I C 

188 


54 

Mad 

821 


34 

3/ L \V 

933 

97 

(2)19313/ 17 N 

969 


130 

. I C 

43 

100 

61 

3/ Tj J 

724 


84 

M Tj W 

746 


130 

i / c 

193 

108 

61 

M L J 

862 


19313/ W N 

764 


84 

3/ L \V 

848 


135 

I C 

912 


55 

Mad 

201 

109 

19813/ W N 

1226 


34 

M Tj W 

843 


62 

M Tj J 

266 


135 / C 

907 


55 

Mad 

468 

112 

61 

3/ Tj J 

644 


84 

3/ Tj \V 

799 


135 I C 

013 


19323/ W N 

164 

115 

19313/ W N 

1141 


31 

M Tj W 

635 


62 

M Tj J 

272 


135 I C 

635 


55 

Mai 

320 

119 

61 

M Tj J 

683 


1931.1/ W N 

1162 


84 

M L 17 

708 


130 

J C 

47 


55 

Mad 

205 


A.I.R. Other Journals 


120 

19313/ 17 N 1257 


34 

M L W 

967 


62 

3/ L J 

131 


135 

I C 

573 

125 

61 

3/ LJ 

692 


34 

M L W 

817 


135 

I C 

449 


55 

Mad 

106 

129 

61 

M LJ 

684 


19313/ \V N 

1047 


34 

M LW 

841 


19320 C 

109 


130 

I C 

48 


17 

A 1 Cr R 395 


33 

Cr L J 

218 

130 

61 

M L J 

G86 


19313/ W N 

1048 


34 

M LW 

629 


4 

MCr C 

349 


19320 C 

109 


33 

Cr L J 

272 


136 

I C 

313 


17 

A 1 Cr R 464 

131 

61 

3/ L J 

148 

FB 

134 

I C 

33 


32 

Cr LJ 

1085 


54 

Mad 

857 


34 

M L W 

19 

139 

61 

M LJ 

675 


19313/ 17 N 

1127 


34 

3/ L W 

650 


135 

I C 

587 


55 

Mad 

286 

141 

34 

3/ L W 

921 


13G 

I C 

317 

142 

61 

M L J 

710 


34 

M L W 

795 


135 

I C 

737 

144 

34 

M L W 

704 


135 

I C 

457 


55 

Mad 

202 

146 

61 

M LJ 

638 


135 

I C 

16 


34 

M Tj W 

712 

148 

34 

M L W 

663 


135 

J C 

532 

151 

19313/ W N 

1231 


34 

3/ LW 

859 


135 

1 C 

590 

154 

84 

3/ L W 

804 


136 

I C 

337 

155 (1)1931J/ W N 

1148 


136 

I c 

31G 

155 (2)34 

M Tj W 

961 


135 

1 C 

678 


G2 

M L J 

93 


65 

Mad 

332 


1932,4/ W N 

654 

157 

61 

M Tj J 

761 


19313/ W N 

9G1 


34 

M T, W 

725 


13G 

/ C 

207 

158 

84 

M L W 

837 


19823/ W N 

14 


62 

M L J 

150 


135 

I C 

747 


65 

Mad 

336 

160 

19313/ 17 N 

1321 


35 

M L W 

28 


186 

I C 

201 


55 

Mad 

282 


A.I.R. Other Journals 


160 

62 

M L J 

6G2 

162 

61 

M LJ 

714 


34 

M LW 

684 


135 

I C 

742 


55 

Mad 

313 


1932 M W N 

552 

163 

34 

M L If' 

919 


136 

/ C 

315 

164 

61 

M L J 

894 


1931,4/ W N 

1204 


34 

M L W 

989 


136 

I C 

769 

167 

34 

M L W 

849 


1931.4/ W N 

1253 


62 

M L J 

103 


135 

I C 

585 


55 

Mad 

385 

169 

61 

M L J 

863 


34 

M L W 

906 


1932,4/ W N 

280 


136 

I C 

337 

170 

61 

M L J 

688 


1931 M W N 

1124 


34 

M Tj W 

783 


136 

I C 

45 

171 

1931J7 W N 

1118 


34 

M L W 

903 


62 

M L J 

263 


136 

1 C 

319 

173 

136 

I c 

783 

175 

1931.4/ W N 

751 


136 

I c 

785 

177 

1931 M W N 

965 


61 

M L J 

507 


34 

M Tj W 

551 


134 

I C 

810 


55 

Mad 

216 

180 

35 

M L W 

1G8 


136 

I C 

346 

182 

34 

M L W 

949 


135 

I C 

582 

185 

35 

M L W 

253 


1931 A/ W N 

1282 


136 

I C 

773 

188 

34 

M LW 

912 


136 

I C 

318 

189 

1931,4/ W N 

1197 


34 

M Tj W 

689 


62 

M LJ 

31 


135 

I C 

609 


55 

Mad 

408 

193 

61 

M L J 

904 


35 

M L W 

22 


136 

I C 

771 

196 

61 

M Tj J 

512 


34 

M L W 

772 


135 

I C 

316 

198 

1932.4/ W N 

31 


35 

M Tj W 

73 


62 

,4/ /, J 

11G 


65 

Mad 

40 


189 

/ C 

684 

207 

1931 M W N 

1323 


35 

M L W 

35 


62 

M L J 

141 


55 

Mad 

483 


137 

I C 

616 

212 

35 

M L W 

105 


1932.4/ W N 

152 


137 

I C 

319 

213 

19314/ If' X 

1192 


A.I.R. Other Journals 


213 

34 

M LW 

896 


135 

I C 

622 


19320 C 

155 


33 

Cr L J 

192 

214 

35 

M L 17 

61 


19324/ If' N 

65 


62 

4/ L J 

223 


19320 C 

156 


5 

M Cr C 

34 


138 

I C 

133 


33 

Cr L J 

557 


18 

A I Cr R 271 

216 

33 

Cr L J 

362 


136 

I C 

780 


35 

M L W 

267 


19314/ W N 

1191 


1932C?- C 

158 


5 

M Cr C 

213 

217 

35 

M L W 

64 


19324/ If' N 

53 


138 

I C 

136 

218 

35 

M L W 

145 


19324/ W N 

168 


137 

I C 

285 

219 

19324/ W N 

52 


138 

I c 

62 

220 

62 

M L J 

111 


35 

M L 17 

338 


55 

4/ ad 

171 


141 

/ C 

680 

223 

35 

M L 17 

57 


19324/ W N 

72 


138 

1 C 

121 

224 

19324/ W N 

55 


35 

M L W 

144 


137 

I C 

564 

225 

35 

M LW 

68 


19324/ W N 

51 


138 

I C 

119 

226 

35 

4/ L W 

70 


19324/ W N 

142 


139 

1 C 

620 

227 

19324/ W N 

23 


35 

M L W 

182 


62 

4/ L J 

167 


138 

I C 

170 


55 

Mad 

581 

233 

35 

M L 17 

66 


62 

4/ L J 

177 


138 

I C 

31 

234 

19324/ W N 

9 


35 

4/ Tj W 

156 


62 

M L J 

180 


138 

I C 

74 


55 

Mad 

519 

237 

35 

4/ L W 

148 


62 

M L J 

234 


137 

I C 

390 

238 

19324/ W N 

160 


35 

M Tj 17 

429 


138 

I C 

829 

241 

19314/ W N 

624 


61 

M Tj J 

368 


34 

4/ L 17 

643 


134 

/ C 

977 

245 

19314/ If' N 

1246 


35 

M L 17 

424 


138 

I C 

340 

247 

19324/ W N 

3 


35 

4/ L W 

150 


1932 Madras 


A. I. R. 1932 Madras=Other Journals—( Conti.) 


A.I.R. Other-Journals 

247 

G2 

M LJ 

281 


137 

I C 

622 


55 

Mad 

541 

250 

35 

M L IK 

161 


137 

I C 

394 

253 

19313/ It' N 

1314 


35 

M L IK 

180 


5 

M CrC 

16 


1932 Or C 

182 


55 

Mad 

343 


33 

Cr L J 

361 


13G 

I C 

779 


G2 

3/ L J 

735 

254 

19313/ IK N 

1305 


35 

M L IK 

176 


5 

3/ Cr C 

1 


62 

M Tj J 

230 


19320 C 

184 


13G 

I C 

348 


33 

Cr L J 

307 


55 

Mad 

34G 


18 

A I Cr R 56 

25G 

19323/ IK N 

8 


35 

3/ L IK 

1G6 


62 

M LJ 

185 


1932 Cr C 

290 


55 

Mad 

455 


137 

/ C 

571 

257 

35 

M L W 

93 


1932 3/ W N 

293 


137 

I C 

400 

2G0 

19313/ IK N 

842 


34 

M L IK 

271 


61 

M L J 

307 


137 

I C 

183 

263 

61 

M L J 

477 


34 

M L IK 

864 


136 

I C 

42 

2G4 

34 

M L IK 

7G5 


62 

3/ L J 

96 


135 

/ C 

616 


19323/ IK N 

249 

2G7 

34 

M L IK 

776 


61 

M L J 

887 


136 

I C 

340 

271 

19313/ W N 

1308 


5 

M Cr C 

11 


19320 C 

211 


35 

M L IK 

316 


62 

3/ LJ 

343 


55 

Mad 

432 


33 

Cr L J 

363 


13G 

I C 

781 

272 

19313/ IK N 

1242 


35 

M L IK 

233 


13G 

I C 

343 

275 

19313/ IK N 

1329 


35 

M L IK 

322 


62 

M L J 

350 

233 

136 

I C 

850 

35 

3/ L IK 

257 


19323/ IK N 

282 

234 

13S 

I C 

819 

19323/ IK N 

93 


62 

M L J 

226 


137 

1 C 

636 


35 

M L IK 

302 


55 

Mad 

704 

237 

62 

M L J 

256 

FB 

35 

M L W 

260 


19323/ IK N 

216 


A.I.R. Other Journals 

287 

136 

I C 

822 

FB 

55 

Mad 

630 

289 

62 

M LJ 

593 


35 

M L IK 

356 


137 

I C 

496 

290 

62 

M L J 

310 


35 

M L IK 

319 


5 

M Cr C 

96 


19323/ IK N 

241 


19320 C 

276 


55 

Mad 

531 


139 

I C 

482 


17 

A I Cr JM21 


33 

Cr L J 

7S8 

292 

19323/ IK N 

125 


35 

M Tj W 

230 


62 

M L J 

259 


137 

I C 

585 

294 

19323/ IK N 

144 


35 

M L IK 

3G6 


19320 C 

280 


5 

3/ Cr C 

102 


138 

I C 

354 


33 

Cr L J 

605 


62 

M Tj J 

392 

298 

19323/ IK N 

87 


35 

M L IK 

283 


62 

M LJ 

313 


138 

I C 

34 


55 

Mad 

601 

301 

35 

M Tj IK 

264 


138 

I C 

494 


1932 1/ IK N 

872 

302 

19323/ IK N 

97 


62 

M L J 

236 


35 

M LW 

276 


137 

I C 

879 


55 

Mad 

748 

303 

35 

M L W 

171 


13G 

IC 

350 

305 

19323/ IK N 

193 


35 

M L IK 

307 


55 

Mad 

519 


62 

M Tj J 

525 


138 

I C 

78 

310 (1)35 

M L IK 

348 


137 

/ C 

510 


19323/ IK N 1062 

310 (2)1932A7 IK N 

158 


35 

M L IK 

388 


62 

3/ L J 

399 


138 

I C 

362 

311 

35 

M L W 

294 


19323/ IK N 

226 


55 

Mad 

507 


63 

M LJ 

77 


139 

I C 

404 

316 

19323/ IK N 

301 


137 

I C 

842 

318 

35 

M LW 

272 


19323/ IK N 

219 


62 

M L J 

346 


138 

I C 

509 

320 

136 I C 

781 


33 

Cr L J 

364 


35 

3/ Tj IK 

315 


19320 C 

312 


19323/ IK iV 

424 

321 

1932 M IK N 

61 


35 

3/ L IK 

360 


62 M LJ 644 


A.I.R. Other Journals 

321 

137 I C 

868 

323 

62 M L J 

239 


35 M L IK 

269 


137 I C 

838 

325 

1932 M IK N 

345 


62 M L J 

387 


35 Af L IK 

405 


138 I C 

526 


55 Mad 

594 

327 

1932 M IK N 

326 


137 I C 

715 

323 

1931 M IK N 1287 


35 M Tj IK 

191 


137 7 C 

487 


62 M L J 

496 

336 

62 M L J 

439 


137 7 C 

3G9 


55 M ad 

671 


35 M L IK 

520 

343 

1932.4/ IK N 

264 


35 M L IK 

498 


62 M L J 

611 


138 7 C 

40 

351 

19321/ IK N 

286 


62 M L J 

433 


137 7 C 

749 


35 M L IK 

513 


55 Mad 

752 

352 

19323/ IK N 

204 


137 7 C 

740 


63 M LJ 

152 


35 M L IK 

544 


55 Mad 

766 

361 

35 M L IK 

475 


1932.1/ IK N 

200 


62 M L J 

436 


137 7 C 

765 


55 Mad 

577 

362 

19321/ IK N 

105 


5 M Cr C 

19 


62 M L J 

197 


35 M L IK 

265 


19320 C 

295 


137 7 C 

754 


33 Cr L J 

522 


55 Mad 

788 


18 AT Cr R 

: 269 

363 

19301/ IK N 1130 

FB 

4 M Cr C 

260 


G2 M L J 

425 


35 M L W 

481 


137 I C 

312 


19320 C 

329 


S3 Cr L J 

479 

1 

55 Mad 

611 


18 A I Cr R 179 

36S 

5 M CrC 

64 


35 M L IK 

390 


1932 M IK N 

425 


19320 C 

334 


138 7 C 

68 


33 Cr L J 

536 


18 A I Cr R 317 

369 

33 Cr L J 

454 

FB 

19311/ IK N 

1149 


5 M CrC 

5 


62 M L J 

469 


35 M L IK 

478 


19320 C 

353 


137 IC 

317 


55 Mad 

622 


A.I.R. Other Journal 
369FB18 A I Cr R 154 


371 

55 

Mad 

90 


1931A/ IK N 

494 


34 

M L IK 

92 


4 

M Cr C 

206 


134 

I C 

187 


32 

Cr LJ 

1131 


61 

M L j 

987 


19320 C 

354 

372 

1932 M W N 

190 

FB 

62 

M LJ 

562 


137 

I C 

28 


35 

M LW 

538 


55 

Mad 

720 

375 

62 

M L J 

638 

SB 

1932 M IK N 

GlO 


137 

.IC 

689 


35 

M L IK 

806 


55 

Mad 

818 

377 

19323/ IK N 

1 

FB 

62 

M LJ 

592 


137 

I C 

30 


55 

Mad 

453 


35 

M L W 

516 

378 

62 

M L J 

600 

SB 

35 

M LW 

735 


1932Af IK N 

575 


138 

I C 

1 


55 

Mad 

891 

381 

35 

M Tj IK 

592 

63 

M LJ 

37 


138 

I C 

225 


55 

Mad 

558 

390 

1932 M IK N 

121 

FB 

62 

M LJ 

533 


137 

I C 

26 


55 

Mad 

627 


35 

M L IK 

518 

391 

19320 C 

355 

FB 

62 

3/ Tj J 

742 


35 

M Tj W 

705 


5 M Cr C 

75 


137 

I C 

9 


1932 M W N 

305 


33 

Cr L J 

418 


18 

AT Cr . 

R 66 


55 

Mad 

9 03 

403 

35 

M Tj IK 

611 


133 

I C 

237 

409 

35 

M Tj IK 

393 


138 

I C 

88 

410 

62 

M LJ 

472 


35 

M L IK 

673 


55 

Mad 

646 


141 

I C 

752 

414 

1932 M IK N 

423 


137 

I C 

792 


36 

M L IK 

422 

415 

19323/ IK N 

343 


35 

M L IK 

511 

416 

35 

3/ L IK 

449 


137 

I C 

320 

417 

19323/ IK N 

202 


35 

M LW 

395 


137 

I C 

799 

418 

19323/ IK N 

255 

SB 

62 

M L J 

687 


35 

M L W 

742 


137 

I C 

305 


55 

Mad 

801 

424SB62 

3/ L J 

656 


Comparative Tables 


I. R. 


1932 Madras=Otber Journals—( Contd .) 


AIR 

Other Journals AIR 

Other Journals 

AIR 

Other Journals 

424 

1932 M W N 664 453 

55 Mad 

664 

500 

62 M LJ 

680 

SB 

137 1 C i 

557 456 

62 M L J 

622 


1932.1/ IV N 

644 


35 M L W 

777 

35 Af L IV 

609 


1932Cr C 

504 

427 

5 M Cr C 

59 

19321/ IV N 

528 


138 / C 

240 


35 AIL IV 

451 

138 I C 

233 


5 M Cr C 

177 


1932 M IV N 

451 

55 Mad 

701 


55 M ad 

717 


137 I C 

333 457 

19321/ IV N 

44 


33 Cr Tj J 

586 


l932Cr C 

408 

62 Af L J 

533 

501 

1932 M W N 

431 


33 Cr L J 

452 

35 M LW 

490 


19326’r C 

505 


18 A I Cr R 231 

55 Mad 

436 


5 M Cr C 

180 

42S 

1932.4/ W N 

106 

139 I C 

135 


138 I C 

3S3 


5 M Cr C 

25 459 

140 I C 

463 


33 Cr L J 

598 


62 M LJ 

632 462 

1932 M IV N 

234 


36 M L W 

407 


35 M L IV 

625 

62 M L J 

550 

502 

1932 M W N 

634 


1932 Cr C 

409 

35 Af L IV 

565 


1932Cr C 

506 


138 I C 

126 

55 Mad 

689 


5 M Cr C 

197 


33 Cr L J 

539 

139 I C 

877 


63 M L J 

101 


18 A 1 Cr 21291 466 

19321/ W N 

337 


36 M L W 

390 

431 

62 if L J 

559 

35 M L W 

631 


139 / C 

343 


198232 IV N 

449 

137 I C 

651 


33 Cr L J 

765 


137 I C 

863 

63 M LJ 

672 

505 

1932 M W N 

244 


1982 Cr C 

412 470 

19321/ IV N 

442 


5 M Or C 

54 


5 M Cr C 

174 

62 M L J 

594 


35 Af L IV 

760 


33 Cr L J 

526 

137 I C 

758 


62 M LJ 

738 


55 Mad 

711 

35 M L IV 

588 


1932Cr C 

509 


35 M L IV 

542 

55 AfncZ 

636 


138 I C 

581 


18 A I Cr R 286 472 

19321/ IV 3/ 

133 


33 Cr L J 

653 

432 

35 M L IV 

392 

138 I C 

146 


55 Mad 

795 


138 I C 

84 474 

19321/ IV N 

75 

507 

1932A/ IV N 

545 

433 

138 I C 

290 

35 .1/ 1/ IV 

573 


1932Cr C 

511 

SB 

1932A2 IV N 

762 

62 M L J 

720 


5 M Cr C 

187 


36 M L W 

20 

138 1 C 

12 


138 I C 

286 


63 M L J 

236 482 

19321/ IV N 

56 


36 M L IV 

127 


55 Mad 

827 

62 M L J 

629 


33 Cr L J 

582 

434 

G3 M L J 

15 

35 M L IV 

614 

508 

1932Cr C 

512 

SB 

1982Af W N 

754 

138 1 C 

114 


5 M Cr C 

216 


138 I C 

485 

55 M ad 

656 


1932.1/ IV N 

720 


36 M L W 

12 484 

19321/ IV N 

557 


138 I C 

583 


55 Mad 

832 

62 M L J 

665 


S3 Cr L J 

655 

435 

63 M L J 

22 

35 M L W 

679 

509 

1932.1/ IV N 

649 

SB 

138 I C 

301 

138 I C 

663 


138 I C 

600 


36 M L W 

26 

55 Mad 

835 


36 M L IV 

117 


1932Af IV N 

752 489 

35 M L W 

756 


G3 M L J 

148 


55 Mad 

885 

138 I C 

276 


55 M ad 

848 

4 30 

63 M L J 

20 

63 M LJ 

107 

511 

35 M L IV 

753 

SB 

188 1 C 

289 

19321/ IV N 

798 


1932Cr C 

515 


35 3/ Z, IV 

17 491 

19321/ IV N 

579 


138 l C 

604 


55 A/ad 

830 

62 M LJ 

712 


5 M Cr C 

217 

437 

63 M L J 

11 

35 1/ I» IV 

798 


63 M LJ 

380 

SB 

138 l C 

273 

138 I C 

303 


33 Cr L J 

665 


19321/ W N 

756 494 

5 3/ Cr C 

GO 


1932 M W N 

1086 


36 M L IV 

40 

62 M L J 

717 


55 Mad 

791 

438 

62 Af L J 

511 

65 Mad 

536 

512 

62 Af L J 

571 


19821/ W N 

420 

137 / C 

761 


5 M Cr C 

140 


85 Af L IV 

018 

35 A/ 7i IV 

803 


1932Cr C 

430 


56 A/ad 

641 

1932CV C 

469 


35 A/ L IV 

671 

A A t\ 

139 1 C 

131 

19321/ IV N 

724 


137 I C 

810 

440 

35 A/ Tj W 

638 

88 Cr L J 

519 


83 Cr L J 

533 


19321/ IK // 

689 

18 Al Crli 

328 


55 Af ad 

715 


0 1 A/ /j J 

698 495 

5 Af Cr O 

1G3 


18 AI Cr II 

299 


137 / C 

645 

1982C r C 

470 

613 

36 Af L IV 

219 


65 A/ad 

856 

1982 Af IV N 

813 


140 I C 

674 

445 

62 M L J 

608 

139 I C 

340 

516 

1982Af IV N 

614 


35 A/ L IV 

647 

33 Cr fv 7 

783 


188 I C 

632 


1982A/ IV /V 

568 497 

35 Af L IV 

G61 


63 M L J 

111 


55 A/ad 

727 

5 MCr C 

148 


86 Af L IV 

44 


140 J C 

422 

33 Cr L J 

689 


55 Mad 

758 

458 

19321/ IV N 

488 

188 / C 

817 

519 

36 .1/ L IV 

414 


62 M L J 

C24 

1932Cr C 

501 


189 / C 

761 


85 ML IV 

G21 

19321/ IV AT 1157 

523 

1932.1/ W N 

537 


188 I C 

218 500 

35 Af L W 

G07 


68 M LJ 

28 


AIR 

523 

527 

528 

529 


532 

535 


537 


538 


541 

542 
545 


554 

557 

559 


560 

561 


563 


5G4 



Other Journals 


36 M L IV 

83 

139 I C 

652 

55 M ad 

982 

36 M L IV 

169 

139 I C 

574 

1932A/ IV N 

870 

140 I C 

77 

1932 M W N 

524 

36 M L TV 

122 

138 I C 

390 

63 Af L J 

282 

55 Mad 

942 

36 Af L IV 

4 OS 

140 I C 

28 

1932 M IV N 

632 

5 M Cr C 

184 

138 I C 

488 

1932 Cr C 

552 

33 Cr L J 

626 

36 M L IV 

426 

1932CV C 

525 

138 I C 

491 

1932A/ IV N 

860 

5 M Cr C 

227 

33 Cr L J 

629 

36 M L TV 

429 

63 M Tj J 

142 

138 I C 

548 

1932 Cr C 

566 

33 Cr L J 

622 

36 M L IV 

402 

55 Mad 

104! 

1932 M IV N 

457 

5 M CrC 

15 5 

139 I C 

19 7 

36 M L IV 

38o 

1932.1/ IV N 1 IGn 

139 / C 

G7 0 

62 Af L J 

573 

1932 M W N 

500 

35 M L IV 

687 

137 / C 

884 

140 Z C 

92 

1932 M IV N 

623 

36 M LW 

476 

138 I C 

786 

1932Cr C 

589 

37 M LW 

134 

1932AT IV N 

857 

139 I C 

203 

33 Cr L J 

738 

5 M CrC 

265 

138 / C 

459 

1932AT IV N 

856 

138 I C 

518 

1932Cr C 

660 

86 M L W 

237 

33 Cr L J 

647 

5 M CrC 

284 

1932.1/ IV N 

1082 

18 Al CrR 

367 

1932 M IV N 

647 

5 M Cr C 

181 

138 / C 

288 

1932Cr C 

662 

36 A/ L W 

379 

33 Cr L J 

579 

138 I C 

378 

1932Cr C 

663 

33 Cr L J 

601 


44 


1932 Madras 


A. I. R. 1932 Madras=Other Journals— (Czncld.) 


AIR 

Other Journals 

AIR 

Other Journals 

564 

5 M CrC 

275 

664 

63 3/ L J 

249 


193231 IF N 1220 


36 3/ L IF 

204 

565 

35 3/ L IF 

358 


19323/ IF N 1007 


137 1 C 

871 


139 I C 

426 

566 

19323/ IF N 

742 


55 Mad 

876 


63 M L J 

394 

667 

63 3/ L J 

73 


36 3/ L IF 

253 


19323/ IF N 

777 


139 I C 

309 


36 3/ L IF 

191 

573 

63 M L J 

227 


139 I C 

102 

SB 

36 M L IF 

165 

669 

36 3/ L IF 

242 


139 I C 

173 


63 3/ L J 

357 


1932 3/ IF N 

902 


19323/ IF N 1124 

574 

19323/ W N 

597 


139 / C 

436 


36 3/ L IF 

170 


55 Mad 

871 


139 I C 

409 

671 

19323/ IF N 

780 


55 3/ ad 

1006 


36 3/ L IF 

483 


63 3/ L J 

827 


139 I C 

471 

593 

62 3/ L J 

154 

673 

19323/ IF N 

548 


35 3/ L IF 

279 


5 MCr C 

220 


19323/ IF N 

494 


139 I C 

500 


137 I C 

274 


33 Cr L J 

785 

588 

140 I C 

11 


36 3/ L IF 

788 

589 

35 ML IF 

350 


63 3/ L J 

679 


19323/ IF N 

321 


1932Cr C 

831 


137 / C 

707 

675 

36 3/ L IF 

208 

593 

19323/ W N 

729 


139 / C 

435 


63 3/ L J 

254 


19323/ IF N 

1077 


139 I C 

418 


5 3/ CrC 

344 


36 M L IF 

673 


33 Cr L J 

769 


56 Mad 

40 


1932 Cr C 

833 

601 

35 3/ L IF 

495 

676 

19323/ IF N 

645 


137 / C 

829 


5 3/ Cr C 

209 

603 

19323/ IF N 

290 


138 I C 

608 


141 I C 

420 


33 Cr L J 

655 

605 

36 3/ L IF 

225 


37 3/ L IF 

149 


139 / C 

317 


1932Cr C 

834 


19323/ IF N 

992 

678 

19323/ IF N 

641 


63 3/ Tj J 

764 


5 M Cr C 

192 

612 

19323/ IF N 

350 


139 7 C 

473 

FB 

36 3/ L W 

292 


33 Cr L J 

790 


63 3/ L J 

450 


36 3/ L IF 

620 


55 Mad 

883 


1932Cr C 

836 


140 I C 

331 

680 

63 3/ L J 

242 

656 

35 3/ L IF 

846 


139 7 C 

188 


19323/ IF N 

979 


36 3/ 7v IF 

396 


139 I C 

105 


19323/ IF N 1002 

658 

36 3/ L IF 

669 

683 

19323/ IF N 

763 


140 I C 

443 


139 7 C 

477 


19323/ IF N 1311 


36 3/ L IF 

479 

660 

138 I C 

370 


63 3/LI 

689 


19323/ IF N 

815 


55 3/ud 

960 


33 Cr L J 

603 

685 

63 M L J 

232 


19320 C 

742 


1932.1/ IF A T 

918 


5 3/ CrC 

273 


139 7 C 

164 

661 

62 3/ L J 

566 


36 3/ 7, IF 

514 


35 ML IF 

763 

687 

36 3/ L IF 

432 


138 I C 

648 


139 7 C 

361 


AIR 

Other Journals 

AIR 

Other Journals 

688 

36 3/ L IF 

378 

731 

63 MLJ 

414 


139 I C 

679 


139 I C 

574 

689 

35 3/ L IF 

444 


19323/ IF .V 1105 


137 I C 

458 


36 M L IF 

655 


19323/ IF N 

975 

733 

63 M L J 

542 

692 

35 3/ L IF 

336 

SB 

36 M L IF 

536 


19323/ IF N 

232 


19323/ IF N 1139 


62 M L J 

403 


140 I C 

17 


55 Mad 

661 


56 3/ ad 

1 


139 I C 

364 

734 

19323/ IF N 

897 

693 

19323/ IF N 

793 


63 3/ L J 

587 


63 MLJ 

303 


36 3/ L IF 

626 


139 / C 

486 


139 I C 

870 


36 3/ L IF 

470 

737 

03 MLJ 

310 

696 

35 3/ L IF 

397 


36 3/ L IF 

424 


139 I C 

383 


139 / C 

431 

697 

139 / C 

517 


19323/ IF N 

986 

700 

35 3/ Tj IF 

849 

739 

55 Mad 

994 


138 I C 

877 


63 MLJ 

949 


33 Cr L J 

704 


37 3/ L IF 

49 


5 3/ Cr C 

341 


19323/ IF N 

767 


19320 C 

828 

745 

139 I C 

355 

701 

35 3/ L IF 

452 


36 3/ L IF 

486 


137 I C 

450 


63 MLJ 

610 

705 

19323/ IF N 

835 


19323/ IF N 

988 


36 3/ T. IF 

498 

748 

19323/ IF N 

461 


63 MLJ 

568 


5 MCrC 

118 


55 Mad 

966 


139 I C 

725 


111 IC 

660 


33 Cr L J 

814 

709 

19323/ IF N 

529 


36 3/ L IF 

798 


36 3/ L IF 

195 


19320 C 

923 


139 I C 

444 


56 Mad 

63 

714 

139 I C 

167 


64 MLJ 

153 


36 3/ L IF 

646 

757 

63 MLJ 

634 


19323/ IF N 1244 

SB 

19323/ IF N 1207 

716 

139 / C 

452 


36 3/ L IF 

719 


19323/ IF N 1287 


140 I C 

450 

720 

19323/ IF N 

726 

762 

19323/ IF N 

850 


5 3/ CrC 

269 


36 M L IF 

180 


36 M L IF 

461 


139 / C 

766 


63 MLJ 

594 

765 

63 3/ L J 

548 


139 / C 

773 


36 3/ L IF 

599 


33 Cr L J 

826 


19323/ IF N 1171 

722 

19323/ IF N 

949 


140 I C 

315 


139 / C 

457 

70S 

63 3/ L J 

310 


36 3/ L IF 

004 


139 I C 

449 


55 3/ad 

975 


19323/ IF N 1052 


63 3/ L J 

845 


37 3/ L IF 

214 

724 

19323/ IF N 

668 

771 

36 3/ L IF 

543 


139 I C 

510 

SB 

19323/ IF N 

1127 


63 MLJ 

577 


140 / C 

83 


36 3/ Tj IF 

569 


03 3/ L J 

743 

729 

1932 3/ IF N 1057 

779 

36 M L IF 

83S 


63 MLJ 

575 


03 MLJ 

868 


36 ML IF 

579 


19323/ IF N 1017 


139 / C 

833 


141 I C 

241 


LIST OF CASES OVERRULED AND REVERSED. 


Brahmayya v. Pappasetty, (1928) 51 Mad. 695=27 M.L.W 
^0=1928 M W. N. 316=55 M. L. J. 33=A. I. R 
1928 Mad. 499=110 I. C. 114. 

Palamappa Chettiar v. Valliatnmai Achi. 11927) 50jMad. 
—51 M. L. J. 755—1926M. W. N. 9Sl=25 M L W 
251=A. I. R. 1927 Mad. 184=99 I. C 627 
Seoni Nadan v. Muthuswamy Pillai, (1919)42 Mad 821 - 
A. I. R. 1920 Mad. 427=37 M. l! J. 2 84=26M L T 

2 2 1 2 MF 9 B 9 ) M - W - N - 640=11 M - L - W ' 63=53 I C 

Vonkatappayya v. Yenkatachalapathi Rao,(l927) 99 I. C 
989—A. I. R. 1927 Mad. 450. 


Overruled in A.I.R. 1932 Mad. 377 (F.B.). 
" in A.I.R. 1932 Mad. 73 (F.B.). 

•» in A.I.R. 1932 Mad. 418 (3.B.). 


Reversed in A.I.R. 1932 Mad. 86. 





ALL 


THE 


INDIA REPORTER 

1932 

MADRAS HIGH COURT 


A. I. R. 1932 Madras 1 (1) 

Full Bench 

Madhavan Nair, Jackson and 
CCRGENVEN, JJ. 

Municipal Council, Oonjcevaram —De¬ 
fendant — Petitioner. 

v. 

Kashi Mnnustvami Mudaliar — Plain¬ 
tiff—Respondent. 

Civil Revn. Petn. No. 880 of 1930, De¬ 
cide! on 2nd September 1931, against 
or ;er of Disfc. Munaif of Conjeevaram, 
U/- 16th December 1929, in S. C. S. No. 
558 of 1929. 

Madras District Municipalities Act (1920), 
S. 80 Notification not mentioning specific 
rate and calling for objections does not give 
jurisdiction to levy tax. 

Notification not mentioning specific rate 
lavi i ible but calling for objections is not the 
notification contemplate:! by S. 80 and Munici¬ 
pality li is no jurisdiction to levy the tux : 
A. 1. R. 1928 Mad. 609, Ref. [I> l 0 1] 

V. S. Narasimhachari and K. Sublet 
liao — for Pofcitionor. 

S. Panchapagasa Saslri and K. R. 
Krishnaswami Ay yar —[or Rospondont. 

Madhavan Nair, J.—In this case wo 
are of opinion that the Municipality had 
uo jurisdiction to levy the tax in question 
sinoe the notification contemplated by 
ft* 80, Disbriot Municipalities Act, has 
not been published by the Municipality. 
Linder this section a notification specify¬ 
ing the rate at which the tax will bo 
levied will have to be publishod before 
levying the tax. In the notification, Ex. 
•2, in this case no specific rate leviable is 
.moutionod. On the other hand it calls 
for objections. Wo therefore agreo with 
the lower Court in holding that Ex. 2 
cannet bo treated as the final notification 
'contemplated by S. 80. 

1932 M/1 & 2 


, tho Municipality had no jurisdic¬ 
tion to levy the tax, the other question 
raised with reference to the correctness 
of the decision in the Madura, etc., Devas - 
thanams v. Madura Municipal Coun - 
c/Ml) does not arise for consideration. 

.The civil revision petition is dismissed 
with costs. 

P.R.S /v.B, _ Revision dismissed . 

(1) A I R. 1928 Mad. 569=110 I.G. 89=51 


* * A. I. R. 1332 Madras 

Madhavan Nair, J. 

( Mantrala ) Yegnanarayana — 
—Appellant. 


1 ( 2 ) 
Plaintiff 


v. 

Vaiikamamidi Yagannadha Rao and 
others Defendants -Respondents. 

ftocond Appeal No. 2209 of 1927. Deci¬ 
ded on 23rd March 1931, aginst decroe of 
Dist. Judgo, Kistna, in A. S. No. 64 of 
1926. 


Contribution—Joint tortfeasors — Per- 
can knowing act to be unlawful bringing 
about commission of such act is not entitled 
to contribution against liability resulting 

from his action—Express agreement to in- 

demnify him for commission of such act is 
void—Contract Act (1872;, S. 23. 

Whero tbo door of the act know* that the not 
he commits to bo unlawful as constituting a 
civil wrong or a criminal offence and then deli¬ 
berately brings about tbo commission of such au 
act, the doer is not entitled to contribution 
against tho liability resulting from his action 
An oxprese agreement to indemnify him for th j 
commission of each an act is void. [p 5 G 1] 

D agreed to sell some lands to V. P knowincr 
that there was a contract between D and V .,re- 
va.led upon D to soil the lauds to him as ho was 
prcpired to pay him a higher price and also ?o 
fight out tho matter with V. V brought a suit 
for a pec i fie perform mce of tho agreement to sell 

tho lands in hi p favour making both D and p 
do onrlants to the *uit. D did not contest tbo 
liligUion and it was carried on solely bv P . v 
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2 Madras 

obtained a decree in the suit and subsequently 
P sued both D and V to recover the amount of 
costs which he had incurred in the previous 
suit, viz., the money he had to spend as well-as 
the money he had to pay V in that suit as costs. 

Held : that P’s interference in procuring a 
oreach of the contract between D and V was a 
tort and was actionable. [P 3 C 2] 

Held further : that to allow P to claim con¬ 
tribution from D for his co3ts incurred in the 
previous litigation would be unjust and unrea¬ 
sonable and that P could not be allowed the 
same : Adamson v. .Janies (1826) 1 Bing. 66; 
Bur rows \.Rliodeo &, Jameson (1899), 1 Q.B. 816; 
Weld Blundell v. Stephens (1920), .4. C. 956; 
W. H. Smith & Sou v. Clinton & Harris, (1908) 
99 L. T. 840 and 4 Pat. L. J. 486, Rel. on. 

(Other case law referred.) [P 5 C 2; P 6 C 1] 

P. Somasundaram — for Appellant. 

Cl. Lalcshmamia —for Respondents. 

Judgment.—The plaintiff is the ap¬ 
pellant. The facts that need be stated 
for deciding the questions arising in this 
second appeal, are briefly these: Defen¬ 
dant 1 had agreed in 1920 to soli some 
lauds which he had in Chinnatummidi 
Agraharam to his brother Venkatara- 
mayya, who was cultivating them, for 
Rs. 1,800. In the same year he execu¬ 
ted an agreement, Ex. B, to sell the same 
lands to the plaintiff; and afterwards 
executed in his favour a sale deed, Ex A, 
for Rs. 3,500. After the sale deed was 
executed defendant l’s brother Yenkata- 
ramayya brought a suit, O. S. No. 23 of 
1921, in the Court of the District Munsif 
of Gudivada for specific performance of 
the agreement to sell the lands in his 
favour to which defendant 1 and the 
plaintiff were made parties. Defendant 1 
did not contest that litigation and it was 
carried on solely by the plaintiff. That 
suit was decreed in favour of Yenkata- 
ramayya and the decree was confirmed 
in appeal also. In the suit, which has 
given rise to this second appeal, the 
plaintiff sued to recover the amount of 
consideration which he has paid to de¬ 
fendant 1 for Ex. A as well as the costs 
which he incurred in theGudivadaCourt, 
viz., the costs which he had to incur 
himself in defending the suit and also 
the costs which he had to pay the plain¬ 
tiff in that suit. He also asked for da¬ 
mages. The learned Subordinate Judge 
found that the agreement to sell in 
favour of the plaintiff was brought into 
existence during the trial of the suit in 
the District Munsif’s Court of Gudivada, 
that only a sum of Rs. 1,600 was paid by 
the plaintiff to defendant 1 and that as 
he was a joint tortfeasor with defen¬ 


dant 1 he i 3 not entitled to get either 
the costs or the damages which he has 
claimed. In the result, the plaintiff was 
given a decree only for Rs. 1,600 with 
interest. 

Disregarding the issues relating to the 
minor points raised in the case, the im¬ 
portant issues with reference to the find¬ 
ings in which arguments were addressed 
to me on behalf of the appellant are 
these: 

1-a. Did the plaintiff purchase plaint pro¬ 
perty from defendants with knowledge of the 
prior agreement to sell in favour of defendant 
l’s brother Venkataramayya and with an under¬ 
taking to risk the consequences of the litigation, 
if any, with him (Venkataramayya) as alleged 
by defendants 1 and 2 ? 

5-a. Is plaintiff entitled to claim from defen¬ 
dants 1 and 2 costs he had to incur and costs ho 
had to pay Venkataramyya in the litigation re¬ 
ferred to in the plaint; and if so, are the am¬ 
ounts shown in the plaint account correct ? 

7. Are plaintiff and defendant 1 joint tort¬ 
feasors as alleged by defendants; and if so, is 
not this suit maintainable by the plaintiff ?” 

These issues were all found against 
the plaintiff. On these issues the find¬ 
ings of the learned Sub-Judge, gene¬ 
rally stated, are that defendant L told 
the plaintiff of his agreement to sell 
the lands to his brother, that he know¬ 
ing of this agreement prevailed upon 
defendant 1 to sell the lands to him 
at an enhanced price and that defendant 
1 was tempted to sell the lands to the 
plaintiff as he was prepared to pay him 
a higher price and also to fight out the 
matter with his brother. The learned 
Judge also found that the plaintiff alone 
was responsible for the litigation in the 
Gudivada Court and that he was a 
wrongdoer. On issue 7 his finding is: 

“I have no doubt that the plaintiff and defen¬ 
dant 1 colluded together and brought about the 
sale transaction with intent to defraud defen¬ 
dant l's brother Venkataramayya.” 

In appeal, the learned District Judge 
confirmed the findings of the learned 
Sub-Judge on all the above points, but 
he increased the interest payable by de¬ 
fendant 1 on Rs. 1,600. On the question 
regarding the plaintiff’s right to recover 
costs which is the main point argued be¬ 
fore me, the learned District Judge gave 

the following finding: . 

“It must therefore be taken that the plaintiff 
had knowledge of the sale to defendant l’s bro¬ 
ther at the time he bought the land and his 
right to costs must bo based upon that assump¬ 
tion. This being so, the transaction entered iuto 
between defendant 1 and the plaintiff seems to 
amount to a conspiracy to defraud defendant l’s 
brother, and if this be so, then the agreement to 
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indemnify the plaintiff contained in the sale 
deed (Ex. A) would be illegal and contrary to 
publio policy.” 

I may here state that this latter ob¬ 
servation refers to an agreement to in¬ 
demnify contained in the sale deed on 
■which special reliance was placed by the 
plaintiff in support of his claim for costs. 

The main question of law for decision 
in this second appeal is this: Is the 
plaintiff a joint tortfeasor with defen¬ 
dant 1; and if so, is he entitled to recover 
the costs which he incurred in connexion 
with the Gudivada litigation conducted 
against him by defendant l's brother? 
Before dealing with this question, I must 
first point out that this case is different 
from the class of cases where a person 
with the knowledge of a defect of the 
vendor’s title to the lands takes a sale 
deed in his favour from the vendor. In 
such cases it has been held by this Court 
that 

“knowledge of the purchaser of the defect of 
title in his vendor does not affect his right to 
reoover damages ” 

when it is found that the sale deed is 
not enforceable : see the Full Bench de¬ 
cision in Adikesavan Naidu v. Guru- 
natha Chetty (l). The concurrent findings 
of the lowor Courts show that the pre¬ 
sent case differs distinctly from that 
class cf cases. Here the finding of the 
lower Courts is that the plaintiff, when 
he was told by defendant 1 that he had 
already entered into a contract with his 
brother to sell the suit lands to him, 

tompted him to break that contract by 
offering to purchase the lands at a higher 
price and also undertaking to risk the 
consequences of the litigation that might 
ensue as a result of the breach of con¬ 
tract. The learned Judge says, as already 
pointed out, that they 

colluded together and brought about the sale 
transaction with intent to defraud defendant 
l’s brother Venkataramayya.” 

The learned District Judge confirmed 

his opinion by saying that the trans. 
action 

“entered into between defendant 1 and the 
plaintiff seems to amount to a conspiracy to de¬ 
fraud defendant 1 b brother.” 

These findings which are binding on 
me in second appeal distinguish this case 
from the olass of cases referred to above 
and show distinctly that the plaintiff is 
a joint tortfeaspr along with defondant 
1 with referenoo to the transaction in 
question. The plaintiff knew that there 

(1) U917] 40 Mad. 838=89 1. 0. 858. 


was a contract between defendant 1 and 
his brother ; his interference in procur¬ 
ing a breach of that contract is a tort 
and is actionable. It is now the settled 
law that 

“an action lies for procuring a person under 
contract with the plaintiff to break his contract: 
see Pollock on Torts, p. 340." 

In this case having regard to the find¬ 
ings of the Courts below I have no doubt 
that the plaintiff and defendant I are 
joint tortfeasors as held by the learned 
Sub-Judge and the learned District 
Judge. 

The next question is, whether being 
joint tortfeasors, the plaintiff is entitled 
to claim contribution from defendant 1 
with legard to the costs incurred by him 
in the Gudivada suit. In England it has 
been held in the well-known case of 
Merry weather v. Nixan (2) that a suit 
for contribution between wrongdoers 
does not lie. The appellant argued that 
the principle of this decision should not 
be extended to India. Till very recently 
no definite pronouncement on this vexed 
question has been made by any Court in 
India ; but in a recent decision of this 
Court, Palepu Narayanamurthy v. Komali 
Chandrayya (3), Waller, J., refused to 
follow this decision, 

“as in a case from Scotland, Palmer v. Wick 
Steam Shipping Co. (4), the House of Lords 
refuged to follow that decision holding that it 
was not founded on any principle of equity.” 

I shall refer to this decision presently. 
In Siva Panda v. Jujusti Panda (5), 
Benson and Bhashyam Ayyangar, J.J., 
observed that 

“No plea having been raised against the main- 
tainability of the suit on the ground that the 
plaintiff and defendant were joint tortfeasors, 
it is unnecessary to consider how far the rule in 
the English case of Merry weather v. Nixan (2), 
which Lord Ilerschell in Palmer v. \V. it P. 
Steam Shipping Co. (4) at p. 324 felt hound to 
say did not appear to him ‘to bo founded on any 
principle of justice or equity or even of public 
policy, which justifies its extension to the juris¬ 
prudence of other countries/ should be followed 
in India or to consider the extent to which it 
was limited in England by the subsequent cases 
of Adamson v. Jarvies (6), Palmer v. Wick 
Steam Shipping Co. (4) and Burrows v. Rhodes 
and Jam e son (7). M _ 

(2) 8 T.R. 185=1G It.It. 810. 

(8) A.I.It. 1927 Mad. 790=102 I.C. 635. 

(4) [1894] A. C. 313=6 R. 245=71 L .T. 

163. 

(5) [1S02] 25 Mad. 599=12 M.L.J. 13. 

(G) [182G] 4 fling G"=12 Moore P.C. 241=5 L. 

J. (o.s.) C.P. GS. 

(7) [1899] 1 Q. 13. 81G=G6 L. J. Q.B. 545=60 

L.T. 591=48 YV.R. 13=63 J.P. 532=15 T. 

L.R ( 26G. 
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In Shalcul Kameed Alim Sahib v. Syed 
Ebrahim Sahib (8), at p. 375 the follow¬ 
ing observations occur : 

“Even assuming the rule of law laid down in 
J! ferry weather v. Nixan (2), forms part of the 
jurisprudence of this country (and this seems 
doubtful), see the observations of Lord Herscliell 
in Palmer v. IE. & P. Steam Shipping -Co. (4) 
the doctrine does not apply to this case. In 
Merry weather v. Nixan (2), the suit was in 
tort. Here the suit was not in tort. Even the 
English doctrine is restricted to cases where it 
must be presumed that the party knew ‘he was 
committing an unlawful act; Pearsonv. Shelton 

(9) , or the act is of an obviously illegal character: 
Betts and Drcwe v. gibbons (10).” 

In Nihal Singh v. The Collector of 

Bulandshahr (11), it was observed : 

“it is somewhat doubtful whether the doctrine 
of Merryweather v. Nixan (2), should be applied 
to India, but it is certain that it will not be 
extended : see the remarks of the other noble 
Lords who decided Palmer's case* (4), In our 
opinion however the question hardly arises in 
the present case.” 

It will be observed that 
“in one of these three last mentioned cases was 
the question, how far the rule in Merryweather 
v. Nixan (2), should be followed in India, was 
decided though having rogard to the remarks of 
the noble Lords who decided Palmer's case (4) 
doubts wore expressed whether the doctrine 
should be applied at all in this country.” 

It is now well recoguized in England 
that the rule as between joint wrong- 
doors, one who has been -sued alone and 
compelled to pay the whole damages has 
no right to indemnify or contribution 
from the other, was too widely laid 
down in Merryweather v. Nixan (2) This 
rule was considered in Palmer v. 11'. & 
P. Steam Shipping Co. (4). In that case 
a joint decree had boon obtained against 
two persons for negligence. One of the 
judgment-debtors paid the entire amount 
of the decree and sued the other for con¬ 
tribution. The case came from Scotland. 
Lord Horschell observed at p. 324 of the 

report : , 

“Much reliance was placed by the learned 
counsel for the appellant upon the judgment in 
the English case of Merryweather v. Nixan (2). 
The reasons to bo found in Lord Kenyon’s judg¬ 
ment, so far as reported, are somewhat meagre 
and the statement of the facts of the case is not 
less so. It is now too late to question that de¬ 
cision in this country, but when I am asked to 
hold it to bo part of the law of Scotland I am 
bound to say that it does not appear to me to 
be founded on any principle of justice or equity, 
or oven of public policy, which justifies its ex¬ 
tension to the jurisprudence of other coun- 
tries.”___ 

(8) '13031 26 Mad. 373. 

(9) [1836] 1 M. & W. 504=1 Tyr. & G. S4S. 

(10) [1834] 2 Ad. & E. 57=4 N. & M. 61=4 L. 

J.K.T5. 1. 

(11) 38 All. 237=33 I.C. 165. 


It is on the strength of this decision 
that it i 3 now argued that the principle 
of the decision in Merryweather v. Nixan 
(2), should not be applied in this case. In 
England by various decisions the appli¬ 
cation of the rule in Merryweather v. 
Nixan (2), has boen limited to a special 
cias 3 of cases. The limits of the rule to¬ 
gether with the cases hearing on the 
point are thus stated in Salmond on 
Torts at p. 103, para. 2 : 

“The better opinion is that the rule in Merry- 
weather v. Nixan (2) applies only to cases of 
wilful and conscious wrong-doing, and that it is 
not applicable to oises of mere negligenoe, acci¬ 
dent, mistake, or other unintentional breaches 
of the law. In Betts v. Gibbons (10), it is said 
by Denmau, C J., the general rule is that bet¬ 
ween wrong-doers there is neither indemnity nor 
contribution ; the exception is where the act 
is not clearly illegal in itself.” 

So in Adamson v. Jarvies ( 6 ), Best, C.J. 
says : 

“ From reason, justice and sound policy the 
rule that wrong-doers cannot have redrees or 
contribution against each other is confined to 
cases whore the person seeking redress must bo 
presumed to have known that he was '’oiug an 
unlawful act.” 

In Palmer v. IV. & P. Steam Shipping 
Co. (4), Lord Horschell quotes these ob¬ 
servations with special approval and re¬ 
gards them as establishing a right of 
contribution in a case of joint negligence. 
The learned author then states the statu¬ 
tory exceptions to the rule in Merrywea¬ 
ther v. Nixan (2) and finally concludes 
by saying : 

“Except in the case of wilful wrong-doing, 
thcro is, if tho foregoing interpretation of tbo 
rule in Mzrryweather v. Nixan (2) is correct, a 
right either of contribution or of indemnity bet¬ 
ween joint wrong-doers. M 

In similar language the limitation of 
the rule is stated also in Pollock on 
Torts : see the Edn. 13, p. 203. In Clerk 
and Lindseil on Torts (see p. 60) the 
limitation of the rule in Merryweather v. 

Nixan (2), is thus stated : 

“ If an acb i 3 manifestly uulawful, or the doer 
of it knows it to be unlawful as constituting 
either a civil wrong or a criminal offence, he 
cannot maintain an action for contribution or 
indemnity against tho liability which results 
therefrom. An express promise of indomuity to 
him for the commission of such act is void.” 

The statement is based on the autho¬ 
rity of Burrows v. Rhodes & Jamson (7). 
In that case Kennedy, J., observes thus : 

“ It has, I think, long been settled law that! 
if an act is manifestly unlawful, or the doer of j 
it knows it to bo unlawful, as constituting a' 
civil wrong or a criminal offence, he cannot 
maintain an action for contribution or for in¬ 
demnity against tho liability which results to 
him therefrom. An express promise of iudem- 
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nity to bim foe the commission of such au act 
is void , .. Where the circumstances constituting * 
the unlawfulness of the act are known to the 
doer of it, his inability to claim contribution or 
indemnity appears to me to bo cleir.” 

The law thus stated was approved in 
Weld Blundell v. Stephens (12). In 
W.H. Smith & Son v. Clinton and Harris 
(13), the law was thus summarized by 
Coleridge, J. : 

“ The law appears to mo to bo as follows : It 
was very clearly discussed whether there wasany 
implied contractual relation between two joint 
tortfeasors so as to entitle one to contribution 
against the other, where one suffered all the 
consequences of the wrong doing. The result of 
the various decisions seems to be that where one 
person requests another to commit an indiSerent 
act, of which tho illegality does Dot appear but 
which miy subsequently be proved tortious, the 
contractual relation miy arise ; and where one 
party induces another party by fraud to commit 
a tortious act and that other party does not in 
fact kuow aud need not bo presumed to know 
that he was doing an unlawful act, ho may 
have redress or contribution. Tho principle 
however of there being no contribution between 
tort-feasors is confined to cases where the party 
seeking redress or contribution may be presumed 
to kuow that he wa3 committing au unlawful 
act.” 

From a consideration of the above au¬ 
thorities two points emerge, viz , (l)that 
ithough the rule in Merryweather v. Nixan 
(2). is nob applicable in its broadest form, 
still if an act is unlawful or tho door of 
it knows it to ho unlawful as constitut¬ 
ing either a civil wrong or a criminal 
offence he cannot maintain an action for 
(contribution or for indemnity against the 
liability which results to nun therefrom; 
and (?) that an express promise of in- 
demnity to him for tho commission of 
ouch an act is void. 

Now tho question is why should not 
tho rule in Merryweather v. Nixan (2), 
as modified hy the subsequent decisions 
in England and followed in that country 
be not followed in the present case ? 
There may bo no oquity or reason or 
justice in support of the rule in its broad 
form but in its modified form which con¬ 
fines tho application of tho rule to cases 
where tho doer of tho act knows that tho 
act he commits to bo unlawful as cons¬ 
tituting a civil wrong or a oriminal offonco 
and then deliberately brings about tho 
commission of such an act, why should 
tho door be helped in claiming contribu¬ 
tion against tha liability resulting from 
his action ? Surely, tho plea that there 

(H) [1020] A. 0. 953=39 L. J. K 13. 705=123 
L. T. 598=01 S. J. 529=30 T.L.H. 010. 

(18) L1908] 99 L. T. 840. 


is no justice or reason behind the rule 
cannot b 9 urged against the modified form 
of the rule in Merryweather v. Nixan (2) 
for, it prevents contribution being claimed 
only by persons who knowingly commit 
an unlawtul act. However much one may 
nob be inclined to extend the rule in 
Merryweather v. Nixan (2) more than is 
absolutely necessary, I seo no reason 
against tho modified rule in that case 
being applied in India as in England. If 
the modified form of the rule may be 
followed here as in England the answer 
to the question whether the plaintiff is 
or is not entitled to claim contribution 
in any particular oaso would depend upon 
tho circumstances of that case. Having 
regard to the circumstances of tbe pre¬ 
sent case which I have narrated above, I 
think this is a proper case in which the 
modified rule in Merryweather v. Nixan 
(2), which obtains in England, may well 
be applied. In this case the plaintiff 
knew well that defendant 1 had already 
entered into a contract with his brother 
for tho sale of the lands; in spite of tho 
information which was given by tbe de¬ 
fendant he ' tempted” him to break tho 
contract by offering a higher price and 
undertaking all tbe risks of the litigation 
that may happen as a result of the breach 
of tho contract. As stated by the learnod 
District Judge, he conspired with defen¬ 
dant 1 to defraud defendant l's brother 
by persuading him to break tbe con¬ 
tract which he (defendant l) had entered 
into with him. He has clearly committed 
an act which is a civil wrong and ho has 
done that with intent to injure defendant 
1. In this connexion I must also men¬ 
tion that tho circumstances of the pre¬ 
vious litigation show that the respondent 
was merely a formal defendant in tho 
previous suit and not personally inter¬ 
ested in the result of it- This is clear 
from tbe fact stated by the learned Dis¬ 
trict Judge that-: 

" defendant 1 (respondent) did not contest 
that litigation and tlie litigation was carried on 
Boldly by the plaintifi (appellant).” 

I would also rotor to tho finding 
by tho Distriot Munsif on issuo 1-a, 
already referred to that tho appollant 
undertook to risk tho consequences of 
the litigation, if any, with Vonkata- 
ramiyya,” as alleged by tbe respon¬ 
dent. If so, apart from all other con¬ 
siderations, why should the appellant 
bo allowed to claim contribution from 
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fcho respondent; regarding the costs of 
that litigation? In these circumstances 
I am inclined to hold, following the rule 
of English law enunciated in the cases 
above referred to, that the plaintiff should 
jUot be allowed to claim contribution from 
defendant 1 for his costs incurred in the 
Gudivada suit. To allow him to claim 
contribution in this case would, in my 
opinion, be unjust and unreasonable. My 
attention was drawn by the respondent 
to the decision of the Calcutta High 
Court in Qobind Chunder Nundu v. Sri- 
gobind Choudhury (14). In that case : 

S granted to G and A a putni of a certain 
share in a zamindari, and thereupon P brought 
a suit against G, S and A for specific perfor¬ 
mance of an agreement to grant to him (P) the 
same share. That suit was decreed with costs, 
the whole of which was realized from G. In a 
suit for contribution brought by G against S 
and A the lower appellate Court found that G, 
6 aud A had conspired in setting up a false 
defence in the former suit in order to defeat P's 
claim. It was held in second appeal that, as¬ 
suming such collusion were proved, the suit 
lor contribution was not maintainable, G, S and 
A being joint wrong doers. 11 


It may be, as pointed out in Mahabir 
Prasad v. Darbhangi Thakur (15), that 
the denial by the defendants of a state 
of faots known by them to be true may 
not amount to an act legally wrongful 
disentitling one defendant from claiming 
contribution from the other with respect 
to the costs paid by him ; still the case 
is an instance where a Court in India 
has not refused to apply the principle 
of non-contribution among joint tort¬ 
feasors. The decision in Mahabir Prasad 


v. Darbhangi Thakur (15) was not cits 
before me in the course of the argument 
I find that deoision is a clear authori 
in support of the position which I ha 
sought to establish in the foregoing par 
graphs of this judgment, that there is i 
reason why in spite of the decision 
Palmer v. W. & P. Steam Shipping Cor 
pany (4) we should not apply in I n d 
the modified rule in Merry weather 
Nixan (2) in a proper caso. In that d 
oision Dawson Miller, 0. J„ with who 

“ om? 3 !’ IP *8 r °od observed : 

■ • , , fc .. tbe rule of noncontribution betwe 

hi nnlct^ fea !i 0rS ? X13ts iu India cannot, I thin 
ll a ^ ^ut the authorities appear 

G° rtll OUSht OUly \° appl - v to ^s 'vhe 

the parties are wrong doers in the sense th 
they knew or ought to have known that th 
were doing an illegal or wrongful act. ” 


(14) [1897] 24 Cal. 830=1 C. \V. N. 179 

(15) [1919] 4 Pat. L. J. 436=51 I. C. 697. 


The learned Chief Justice further 
pointed out : 

It seems clear.that the doctrine of 

contribution is well recognized in this country 
and that the only oases in which it will not be 
enforced are those in which a liability arises 
out of a joint wrong or where the equities of the 
case demand that the plaintiff should not re¬ 
cover or where the party sued was merely a 
formal defendant in the previous suit and not 
personally interested in the result of it. Again, 
there may be cases where it is just and proper 
that the liability should be apportioned in equal 
shares. ” 

I may state that in laying down these 
propositions the learned Chief Justice 
has given full weight to the view of 
Lord Herscholl, L. C., in Palmer's case (4) 
that although it is now too late to ques¬ 
tion the decision in Merry weather v. 
Nixan (2) it did not appear to be founded 
on any principle of justice or equity 
which would justify its extension to the 
jurisdprudence of other countries. The 
present case falls strictly within the rule 
of noncontribution as laid down in 
Mahabir Prasad v. Darbhangi Thakur (15). 
I have already stated in full the circum¬ 
stances which, in my view, disentitle the 
appellant from claiming contribution 
from the respondent. From the facts of 
the case, so far as can be gathered from 
the judgment iu Palepu Narayanamurthy 
v. Komali Chandrayya (3) it doe3 not 
appear whether the plaintiff in that case 
was guilty of any wilful wrong doing as 
the plaintiff certainly was in the present 
case. If he was not so guilty, then ho 
would certainly be entitled to contribu¬ 
tion from the defendant and the case 
would in that view in no way conflict 
with the view whioh I have expressed 
above. 

In support of his claim to contribution 
the plaintiff relied not only on the gene¬ 
ral law but also upon an agreement to 
indemnify him contained in the sale deed, 
Ex. A, executed in his favour by defen¬ 
dant 1. In Ex. A he statos : 

.if so, we or our heirs or relations, 

shall not raise any disputes at any timo against 
you, your heirs aud relations. I have not 
caused any alienations such as mortgage, sale 
etc., to others till now, in respect of thi3 pro¬ 
perty. If any disputes should arise from any 
one in respect of this sale I shall settle them ail 
at my own cost and allow you to enjoy this sale 
uninterruptedly.” 

In the first place, I am not sure whe¬ 
ther the promise contained in the last 
sentence really amounts to an agreement 
to indemnify the plaintiff for costs in the 
litigation that may subsequently happen. 
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Having regard to the context in which 
the last sentence appears, it is difficult 
to say that the defendant has thereby 
entered into an independent agreement 
to indemnify the plaintiff. In that state¬ 
ment I think he only intended to affirm 
that he had a good title to the lands 
which he was prepared to defend if neces¬ 
sary. The District Judge’s view of the 
agreement is thi3 : 

“ Further, as to the promised indemnity con¬ 
tained in Ex. A it could hardly have been con¬ 
templated, assuming for a moment that the 
intention of the parties was innocent, to indem¬ 
nify the plaintiff against a law in the title 
which the plaintiff knew at tho time of the con¬ 
tract to exist ; defendant 1 could only be taken 
to have agreed to indemnify the plaintiff against 
defects in the title and a litigation arising 
therefrom of which tho plaintiff was not aware. ” 

This is quite a possible view. In the 
second place, even if this amounts to 
an agreement to indemnify, it is clear 
from the decisions which I have already 
quoted, Barrows v. Rhodes k Jameson (7) 
and W. II. Smith & S 071 v. Chinton & 
Harris (13), that such an agreement cau- 
not be given effoct to. In the latter case, 

the defendants gave to tho plaintiffs who were 
printing and publishing a paper for them, an 
undertaking that they, tho defendants, would 
indemnify tho plaintiffs against any claims 
whatever that might be made against them in 
respect of any libel that might appear in tho 
papor. A libel was inserted in tho paper with 
the knowledge of tho plaintiffs' staff and an 
action was brought against tho plaintiffs in res¬ 
pect thereof which they had to compromise by 
paying a certain sum of money and costs. In 
an action on the undertaking to indemnify, it 
was held that such a contract could not be 
enforced in law. " 

For the above reasons, I hold that tho 
plaintiff is not entitled to claim contri¬ 
bution from dofondant 1 with regard to 
tho costs incurred by him in tho Gudi- 
vada Court nor is he entitled to claim 
any damages. Tho second appeal fails 
and is dismissed with costs. 

P.tt.S./p.N, Appeal dismissed. 
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Jackson, J. 

Govindan Nadar— Appellant. 

v. 

Natesa Pillai —Respondent. 

Appoal No. 12G of 1930, Decided on 
13th March 1931, against appellate 
order of District Judge, East Tanjoro, 
D/- 14th July 1930 in A. S. No. 237 of 
1929. 


Civil P. C. (1908). S. 47—Executing Court 
cannot go behind decree—It must take de¬ 
cree at face value. 

The executing Court cannot go behind tho 
decree. It must take the decree at its face 
value. It can inquire whether the Court as 
evidenced on tho face of tho decree by seal and 
signature was a properly constituted Court com¬ 
petent to pass the decree, but it need not in¬ 
quire, having satisfied itself of the'competenco, 
whether it is a decree which tho Court ought to 
have passed. For such an inquiry it would 
obviously be necessary to go behind tho decree. 
If a decree is apparently a nullity, so that 
-without going behind it the executing Court 
can see from its face that it is void, tho execu¬ 
ting Court is not bouud to execute it : 44 Cal. 

627, -Foil. ; A.I.R. 1925 Cal. 907, Expl. ; 4 Pat. 
L.J. 240 ; 38 Mad. 682 and A.I.R. 1926 Mad. 
429, Ref. [P 7 C 2 ; P 8 C 1] 

R. Snndaralingam —for Appellant. 

M. Patanjali Sastri —for Respondent. 

Judgment. The respondent applied 
to the District Munsif of Negapatam to 
exercise his inherent power under S. 115, 
Civil P. C., and stop a sale in execution 
of the decree in O. S. No. 53 of 1928. 
The District Munsif found that the ap¬ 
plication was neither bona fide nor 
founded upon fact and dismissed it. The 
District Judge, East Tanjore, has order¬ 
ed further inquiry into tho question whe¬ 
ther defendant 1 was a lunatic and un¬ 
represented at the time of the pissing of 
the decree. 

The auction-purchaser appeals on the 
ground that an executing Court cannot 
go behind the decree, and is not con¬ 
cerned with discovering whether in pas¬ 
sing the decree the trial Court acted ac¬ 
cording to law. 

It is an accepted principle that the 
executing Court cannot go behind the de- 1 
croe. To employ other words but the 
same metaphor, it must take the decree 
at it3 face value. It can inquire whe¬ 
ther tho Court as evidenced on the face 
of the decree by seal and signature was 
a properly constituted Court competent 
to pass tho decree, hut it need not in¬ 
quire, having satisfied itself of the com¬ 
petence, whether it is a decree which the! 
Court ought'to 'have passed. For such 
an inquiry it would obviously he neces¬ 
sary to go behind the decree. 

This is clearly laid down in Kaliapada 
Sarkar v. Uari Mohan Dalai (l) and by 
a Bench of five Judges in Gorachand 
Ha:dar v. Prafulla'Kumar Roij (2) (at 


(1) [1917] 44 Cal. 627=33 I. C. 856. 

(2) A.I.R. 1925 Cal. 907=39 I. C. 635=53 Cal. 
166 (F.B.) 
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p. 173 of 53 Cal.). The Full Bench lays 
down the principle thus : 

“Where the decree presented for execution 
was made by a Court which apparently had no 
jurisdiction, whether pecuniary, territorial or 
in respect of the judgment-debtor's person, to 
make the decree, the executing Court is entitl¬ 
ed to refuse to execute it.” 

The word “apparently” here is impor¬ 
tant, and is a third way of expressing the 
same principle by the same metaphor, 
being synonymous with “on its face” or 
“without going behind.” Kaliapad a Sar- 
kar v. Harz Mohan Dalai (l) bas been 
questioned in Jungli Lai v. Ladhu Ham 
(3/ On p. 247 it is observed that : 

“that whioh is void can ba treated as non¬ 
existent," 

and 

“the executing Court is not bound to take notice 
of that which is a nullity although it may 
taka the form of a decree ." 

This proposition in the abstract is un¬ 
exceptionable, and if a decree is apparent¬ 
ly a nullity, so that without going bo- 
hind it the executing Court can see from 
its face that it is void, tbe executing 
Court is not bound to execute it. But in 
tho vast majority of cases, and in the 
case now under appeal, the decree is not 
on its face void, and the executing Court 
has no ground for doubting its validity 
unless it goes behind it. In fact the 
order appealed against is a direction tl at 
the executing Court shall go behind it, 
and take evidonoe, not to discover whe¬ 
ther the trial Court was, within its juris¬ 
diction, able to pass this docreo; but in 
order to discover whother it ought to 
have passed this decree. That the exe¬ 
cuting Court can hold no such inquiry is 
precisely laid down in Kaliapada Sarkar 
v- Ilan Mobal (l) at PP . 636-7 The pas- 
sago from the substance of the mattei-” 
to improperly made” is ono which in 
“y. opinion and with all respect cannot 
bo improved upon. 

in Subramania I gar v. Vaithinatha 
Djc>' (4), the case reliod upon by the 
learned District Judge, it is bold that a 
question of nullity is au objection to the 
jurisdiction of tbe trial Court to pass 
the decree, and therefore one that can be 
rightly raised in execution. The Calcutta 
lull Bench probably bad this case in 
mind when it emphasized tbe distinction 
between having no jurisdiction, and act¬ 
ing erroneously within jurisdiction: Go - 


(3) [1919] 4 Tat. L. J. 240=50 I. C. 529 l'F.i5.) 
(P [1915] 3S Mad, 682^=31 1. C. 198. 


rachand Haidar v. Prafulla Kumar Bop 
(2). J * 
In A. I. B. 1926 Mad. 429 the learned 
Judge declines to interfere by way of re¬ 
vision in a Small Cause Suit, citing Ka- 
liapada Sarkar v. Bari Mobal Dalai (l) 
and Jungli. Lai v. Ladhu Bam (3) and 
observing that arguments might be put 
forward on either side. 

The question is really one of forum, 
and it is not as though the aggrieved 
party had his only' remedy in the Court 
of execution. That is made plain in the 
passage already referred to in Kaliapada 
Sarkar v. Bari Mobal Dalai (1). In such 
matters of procedure it is highly advis¬ 
able that the Courts should follow uni¬ 
form practice. The High Court of Calcutta, 
has exhaustively examined all the autho¬ 
rities, citing between twenty and thirty, 
cases, and by a Bench of fivo Judges has 
laid down a rule which conforms with 
the universally recognized principle. 
That is high authority with which this 
Court would hesitate to disagree. I 
therefore accept the law as laid down in 
Kaliapada. Sarkar v. 77 ari Mobal Dalai 
(l) and allow this petition. 

The order of the District Judge is can¬ 
celled. The District Munsif must pro¬ 
ceed with the execution. Costs to peti¬ 
tioner. . ,/ 

r.R.S./n.v. Petition allowed. 
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Wallace and Madhavan Nair, JJ. 

Avaru —Defendant—Appellant. 

v. 

Asi Bai and others— Plaintiffs — Res¬ 
pondents. 

Second Appeal No 1532 of 1925, Pen¬ 
cilled on b/th April 1931, against decree 
of Dist. Judge, South Malabar, in Appeal 
Suit No. 86 of 1924. 

(k) Malabar Tenants’ Improvements Act 
(1900j,S 3 (1) —“Tenant” includes lessee of 
*or building purposes. 

The first part of tbe definition of “tenant” end¬ 
ing with the word “thereof” i9 wide enough to 
include a person to whom land has been let for 
building purposes. [P 10 G 2} 

(bj Malabar ienanls’ Improvements Act 
(1900), S. 4—Applicability. 

The Act applies to non-a^cicultural tenants 
such as lessees of vacant site# leased for build¬ 
ing purposes S. A. No. 144!> of I860, Liss.. 

d'J- n ‘*l 2S Mad - 929 ’ & A ■ No - 

6 . 14 , a “ d f- r A • No - 3G1 of 1880,. Bai. on.;, 

iQoi i s7 1 ? 2 UY <2 ^' <76 : 43 Mad - 05 A. I. R.- 

19_1 Mad, *09, Expl. [p u 
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(c) Interpretation of Statutes — Courts 
should be guided by plain words of statutes. 

Court should be guided only by the plain 
words of the statute. When the statute is 
clear, it cannot be qualified or neutralized by 
indications of intention gathered from previous 
legislation on the same subject ; 22 Cal. 7SS 

(P. C.), Ref. rp 13 c l] 

(qj Malabar Tenants’ Improvements Act 
(1887) — Applicability — Compensation for 
dwelling houses erected on vacant sites was 
allowed under the old Act and even before 
and after it. 

Before 1837 a claimant to compensation for 
improvements ia Malabar, even though his title 
to the holding failed, that i = , even though he 
was in the position of a squatter, was not dis¬ 
entitled to claim the value of the dwelling 
house which be had erected on the vacant site 
leased to him. Prior to the Act of 1887 it was 
usual to give compensation in such cases whe¬ 
ther the grant was justified by Customary law 
or not. This right to claim compensation for 
dwelling hoiiBea erected on vacant sites was re¬ 
cognised by Aot 1 of 1887. Prior to this Act 
dwelling houses were alwajs considered to be 
improvements and this hud been so, subsequent 
to the Act aJeo. S. A. No. 361 of 1880, Ref. 

[P 11 O 2] 

/ilfiJ!^ 8 k ar Tenants’ Improvements Act 
(IjJO), S. 4 Holding — It means not only 
agricultural holding but «e well means 
tenure’ or ’ occupation” of land. 

1 ho word “holding” does not necessarily 
mean that the l*.n<T held is agricultural land, 
l he term js not defined although it is used in 
several pi icon in the Act. According to the 
'>xlord dictionary it means “tenure” or “oc- 
cupation °i land" and in the absence of a do- 

bo t,k,n “““ th °—««•»* 

(lSOO^S 1 **! T T nUnt? ' ^ m prove men ts Act 
S ‘ 4 ~ Tenant of vacant site is en- 

n tJ° x r 0n ? P u enl f! i0h for hou *« built on it. 

ftlwttVB on I . a i!lJfl r f h8 t ? n t ailt 0i ft vacanl s ‘ ,e is 

dw/lii , V e ' J ., to . , c a,m compensation for 

the 68 thftt h0 hav ° erected on 

me a.to. (Pl^C2 : 

P. Govinda Menon-lor Appellant. J 
B. Sitarama Iiao and C. V. Hariham 
Ayyar for Respondents. 

Judgment. Defendant 1 is the an. 
pollant. This second appeal arises ouc 
of a suit instituted by the plaintiff to re- 

cover p ?88es ^ on cf tllQ 8uifc p t 

onV h TiT° Va !i 0£ th0 houso landing 
nor v J2- V Ppell ’® t obWiuQd tho pro- 

for ‘ 3it °' 0a 

ugreod to remove the houso at hii«« 
oxpouso Whenever required by the owner' 

psss 

proveiuoDts Act (Act 1 of lflAS i?; 1 
ceded tho ‘‘house 'falls wiUdnt, « 15 C ° n * 

inn nf •• 118 Vit,un the mean. 

^ w>Q term improvement" as do. 


fined in the Act and chat if the Act ap¬ 
plies, the undertaking to remove it can¬ 
not be enforced as it offends against tho 
provisions of S. 19 of the Act. The 
learned District Judge disallowed the 
compensation for the house on the ground 
that the lease, being not an agricultural 
one, is governed by the Transfer of Pro¬ 
perty Act and not by the Malabar Ten¬ 
ants' improvements Act. 

The question we have to decide is 
whether the Malabar Tenants’ Improve¬ 
ments Act applies only to agricultural 
leases and not to building leases (i. e.. 
lease of vacant sites for building purposes) 
as well. On one side, it is argued that 
there is a statement in Mr. Logan’s 
Malabar Manual, Vol. 2, App. 3 (cxc) 
that under the Customary law of Mala¬ 
bar only agricultural tenants were en¬ 
titled to improvements, that such a state¬ 
ment was made as to the effect of Act 1 
of 1S87 in the Legislative Council, that 
an unreported decision of this Court— S. 
A. No. 1145 of 1889. (Under Act 1 of 1887) 
held that that wa3 tho law, that there is 
no reason to imagine that the legislature 
in passing Act 1 of 1900 departed from 
this rule and that the unreported deci¬ 
sion has been followed very recently by 
Anantakrishua Ayyar, J. in S. A. No. G14 
of 1928 which we may say, was deoided 
during the time this second appeal re¬ 
mained part heard. On the other side, 
it is urged that having regard to the pro¬ 
visions of the present Act (Act 1 of 1900) 
which are clear, the statements made in 
Mr. Logan s Malabar Manual and in the 
Legislative Council should ho disregarded 
that the Act qleirly applies to building 
leases and that it was recently held by 
Jaokaon, J. in Chathukutly v. Kunhap. 
pan (L). 

“it Ins invariably boon held in Malabar that the 
Act applies to agricultural holdings and also to 
what are known as kudiyiruppu, i. a., vacant 
eitos available for building purposes.” 
and that Anantakrishna, Ayyar, J. does 
not dissent from the decision in Chauthu 
Unity v. Kunhappan (l). 

We shall first refer to tho provisions 
of the two Acts to which our attontion 
was drawn. The first Act that was 
passed by tho Madras Legislative Coun¬ 
cil to secure to tenants in Malabar com¬ 
pensation for the value of improvements 
was Act 1 of 1887. S. 2, Cl. 1 of this 
A ct defioiea “tenant'* as follows^_ 

(1) A. T. B. 1927 Mad. 776=108 I. C. 677=60 
Mad. 813. 
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“In this Act, unless there is something re¬ 
pugnant to the context or subject-matter 
“tenant’’ means a person who holds land under 
another person and is, or but for special custom 
or contract would be liable to pay rent for that 
land to that person,” 

Section 3, Cl. l.defines “ improve¬ 
ments” as meaning: 

4, any work which adds to the value of the hold¬ 
ing which is suitable to the holding and con¬ 
sistent with the purpose for which it was let.” 

Clause 2 of this ' section in enumera¬ 
ting what are deemed to be improve¬ 
ments states amongst others that: 

until the contrary is shown the following 
shall be presumed to be improvements within 
the meaning of the Act: (a) (he erection of 
dwelling houses, buildings appurtenant thereto 
and farm buildings; (b) the construction of tanks 
wells, channels, dams aud other works for the 
storage or supply of water for agricultural or 
domestic purposes. S. 4 states that every tenant 
who is ejected from his holding shall notwith¬ 
standing any custom to the contrary be en¬ 
titled to improvements.” 

As Act 1 of 1887 failed to achieve its 
purpose fully, the legislature amended 
the law by repealing it and enacting the 
present Act 1 of 1900. By this Act the 
delinition of the term “tenant” was 
thoroughly recast and its scope was en¬ 
larged to include the claim of a "squat¬ 
ter” for compensation which it was 
thought did not fall within the defini¬ 
tion under the repealed Aot. The defini¬ 
tion of the term " improvement” was 
also modified by adding “the product of 
a work” to the definition under the old 
ct. By b. 3, Cl. 1 of this Act the term 
tenant is defined as follows : 

tenant, with its grammatical variations 
am cognate expressions, includes a person who 
as lossio,•sub-lessee, mortgagee or sub-mortgagee 
or in good faitn believing himself to be lessee, 
sub lessee, mortgagee or sub-mortgagee of land 
is in possession thereof, or who with the bona 
lule intention of attorning and paying the cus¬ 
tomary rent to the person entitled to cultivate 
or let waste land, but without the permission of 
such person brings such land under cultivation 
ami in occupation thereof as cultivator.” 

it Sub-Cl, 3 of the 'same sootion defines 
improvement” to mean : 

“any work or product of a work which adds to 
the value of the holding, is suitable to it, aud 
consistent with the purpose for which the 
holdiug was let. mortgaged or occupied.” 

Section 4 deals with what are deemed 
to b9 “ improvements ” and states 
amongst other things: 

‘‘that the erection of dwelling houses as under 
the old Act shill be presumed to be an impro¬ 
vement aud S. 5 states that every tenant shall 
be entitled to compensation on ejectment.” 

It is nowhere stated in the Aot that 

its operation is limited to agricultural 
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tenancies; on th9 other hand, such indi¬ 
cations as we have of the intention of 
the Act show that it would be difficult 
to restrict its operation to such tenan¬ 
cies. The title and the preamble of 
the Act show that it applies generally 
to all tenants in the Malabar District 
and if it had been the intention of 
the legislature to restrict its operation 
to agricultural tenancies only, nothing 
was easier than to add the qualifying 
words “ agricultural ” before the word 

tenants.” The first part of the defini¬ 
tion of " tenant ” ending with the word 
“ thereof ” is wide enough to include a 
person to whom land has been let for 
building purposes. We cannot accept 
the plea that the scope of this part of 
the definition which stands apart from 
the rest of the clause should be limited 
to agricultural tenancies because when 
referring to quite a different class of 
people as tenants in the same clause 
(viz., “ squatters ”) the words “ cultiva¬ 
tion and cultivator ” are used ; on the 
other hand, it may well be argued that 
the absence of such words in the first 
part of the definition shows that the 
legislature deliberately intended to in¬ 
clude non-agricultural tenants, such as 
lessees holding land for building purposes 
within its scope. The plea urged before 
us was rejected by Anantakrishna Ayyar, 
J , when it was urged before him in S. A. 
No. 614 of 1923. Another indication as 
regards the intention of the legislature 
may he found in S. 4 of the Act which in 
Cl. (a) refers to 

“ the erection of dwelling houses as a work 
which shall bo presumed, until the contrary is 
shown, to be an improvement for the purposes 
of the Act.” 

Clause (b) of this section refers to cer¬ 
tain other works “ for agricultural pur¬ 
poses.” The absence of such a qualifica¬ 
tion in Cl. (a) lends support to the 
suggestion that “ dwelling houses ” shall 
always be deemed to be improvements 
until the contrary is shown irrespective 
of the purpose for which the land on 
which these stand may have been 
leased. The fact that "dwelling houses” 
are grouped together with “ farm 
buildings ” in the same clause cannot in 
our opinion be relied on to show that 
these, to bo deemed improvements, 
should be appurtenant to a holding for 
agricultural purposes. If that was the 
intention of the legislature appropriate 
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words might have been used to express 
that intention as has been done in the 
subsequent clause which refers to tanks, 
wells, channels, etc. Agricultural tenan¬ 
cies of land as distinguished from other 
forms of tenancies are well known to 
law and if the intention of the legisla¬ 
ture was to restrict the operation of the 
Act to agricultural tenancies alone 
nothing was easier for the legislature 
than to state it in the preamble or in the 
sections of the Act, as was done for 
example in the corresponding Act in the 
N. W. P. (Act 12 of 1881 as amended by 
Act 14 of 1886) which enacted : 

“ Nothing herein contained applies to land 

tor the time being oocupied by dwelling houses 

or manufactories or appurtenant thereto, so 

long as such land is not let to agricultural 
tenants. 9 

In this connexion the observations of 
Sundara Ayyar, J., in his book on Mala¬ 
bar Law edited by Mr. Sitarama Rao 
(800 p 297) as regards the scope of the 
two Acts may be referred to with ad- 

vantage: 

but t^n ap i plles D0 . t , 0nIy t0 lho kanomdar 
S 11 ° r B03 ol ,e89ee9 * 01J b'le3sees, mort- 

P0?8oJi wh’r, raOtt K ft8e °? ! L in p0f,8e,8ion and alao to 
intention ar °, b0na fide in Passion with the 
lot ui “ Paying rent to the person entitled to 

ol tw W * ,toUnd bu t without the permission 

T A he lMt th0 ol ? pure 

c ’ 8 J»“ ‘h. ro i 9 » atatameot tint under the 

•Suffi Si 11 "'- °" ly tenant” a,” 

wai mil!IfA.hnilar st»t.m«™ 

LogiaUtivo OnuMlPlt” ‘V 

(I’ho italics are mine). 

In this connexion see alao p. 345. In 

1900 applies to non" 
agnotmural tenants such as lessees of 

8lt3S buildings "pu?! 

owixsnu 5 , tho pr ° 5ont ** 

1 ituit o 1 to .griwltaVnl* ° (M,r *V 0n is "Ol 

it it needla,, to lLai n * n0,e l 

CuatOTiary law .w' ,; '' tho 

the legislation was. and whetC' t ° 
ropoalol Aot 1 of 1887 applied only t ° 
•anoultural tonanoies ; for we should ba 

ft ^. 0n, rL ky the plsia 


were entitled to th8 value of the im¬ 
provements, it is not quite clear whether 
the Courts in actually administering 
the law before the Act 1 of 1887 was 
passed, ever gave effect to the Customary 
law with strictness, for we find in a 
well-known book of Malabar law entitled 
A Manual of Malabar law as adminis¬ 
tered by the Courts ” by Cuddalore 
Ramachandra Ayyar, Subordinate Judge 
of South Malabar, Calicut, published in 
July 1883, reference to a decision of this 
Court, S. A. No. 361 of 1880 to the effect 
that a lessee of vacant land let out for 
building purposes was entitled before 
ejectment to get compensation for the 
dwelling house he had erected on it. In 

tii^I/°\ bbe k°°k under the heading, 
lllus. (b) the facts of the case are thus 

summarized : 

or ‘‘ VV , herea house worth Rs. 3,000 had beeu 
ereded on a waste paramba given bv the kerna- 

r “ , f atar wad to his own wife, the High 

Court refused to “How the tenant to bo dis- 
turbed without receiving compensation, though 

Hh P i r ,n, °" eht , t0S8t asid0 th ° alienation 
Of the sue as prejudicial to the interests of tho 
tarwad: see S. A. No. 361 of 18=0. 

On examiuing the record we find that 

the plaintiff claimed compensation for a 
house built on a vacant site in a crowd- 
1 locality of residential houses in Kol- 

‘3^ vllU S a - The District Munsif 
.u compensation. The District 
‘^1 the claim was cot 
h» n n 0I ' the law, but 

j.s.'s: iar* “• um 

coninl 0 ^ 6 8l )° WS that a claimant to 
labtr f °[ lm P r °vemonts in Ma- 

ing f^ils thaT 8 - 1 h19 titl6 t0 the hold -! 

the noait’io^ ,S * QVQn bhough he i8 iu 
ontitui f a squafcter ’ is not dia¬ 

ling 1 oi A ° ° la u- m v V h9 ValU0 of tbo dv7Ql -! 

jacant site leased to him. It would 
• bU a PP°ar that prior to the Act of 1887 

- aS ,i. U3Ual to 8 ' ve com Ponaation in 
avsos like the present whether the grant 

r by Customary law or not 

iTnsT^uT th°: lo? tbe ri8ht :! 

roforred to in Mr It ' omont,onad c »30 ia 
book as based on «, . a ° ha ? dra Aiyar ’ 8 
this right fn i ? U8tom - In our viow. 
dwelling hn ° a,m COm P 0na ation for 

wasXSST bVTf ,° n , V , a “ nt Bit - 
M . rfQlzea by Aot 1 of 1887 <4 .i 

0| th8 Act looted states that un- 
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til the contrary is shewn the erection of 
dwelling houses shall be presumed to be 
improvements for the purposes of the 
Act. In the commentaries of Act 1 of 
1887 reference is made to S. 301 of Mr. 
Bamchandra Ayyar’s book. It follows 
therefore that prior to this Act dwelling 
houses were always considered to bo im¬ 
provements and this has been so sub¬ 
sequent to the Act also. We may here 
refer to S. A. No. 1445 of 1889, the un¬ 
reported decision relied on by the res¬ 
pondent. It, no doubt, held that the 
provisions of the Act of 1887, the repeal¬ 
ed Act, do not apply to building leases. 
This conclusion is based on the following 
reasoning: 

“Dwelling houses described in S. 3, Cl. 2 of 
tlie Act are grouped together with farm houses, 
and the term “improvement” itself is defined in 
tho Aot as "a work which adds to the value of 
the holding.” In their ordinary sense tho 
words appear to us to refer to dwelling houses 
appurtenant to a holding for agricultural pur¬ 
poses and not to dwelling houses within the 
limits of a town for purposes of residence only." 

The learned Judges state also that 

"dwelling houses for which componsition was 
claimed in this suit form admittedly no part of 
an agricultural holding.” 

We may observe that they do not re¬ 
fer in their judgmeut to tba definition 
of tho torm tenant" which is very wide 
and that the word “holding” does not 
necessarily moan that the land held is 
agricultural land. The term is not de¬ 
fined although it is used in several places 
in tho Act. According to tho Oxford 
Dictionary it means '‘tenure’’ or “oc¬ 
cupation of land" and in the absence of a 
definition it may be taken that the word 
is used in this sense. If the legislature 
intended that the word should mean 
“agricultural holding," then it would 
have used “agricultural” before the word 

holding.’’ Legislatures are not un¬ 
familiar with the expression ‘ agricultu¬ 
ral holding:" see for example the 
English Agricultural Holdings Act, 1S83. 
We may also observe that the grouping 
of “dwelling houses” along with farm 
buildings in enumerating what shall he 
deemed to bo “improvement’’ under the 
Apt either by itself or by combination 
with holding’ is, as we have already 
shown, not a suflicient justification to 
show that dwelling houses in Cl. (a), 
S. 3 mean dwelling houses appurtenant 
to a holding for agricultural purposes. 
The construction adopted by the learned 
Judges is opposed to the plain words of 


the section in enacting which the le- 
gislatuie simply gave sanction to the 
practice followed in Malabar of treating 
“dwelling houses” as improvements for 
which compensation may he claimed. It 
is open to considerable doubt whether 
the decision in S. A. No. 1445 of 1889, 
being unreported and presumably un¬ 
known, was ever used in Malabar in 
preference to the ruling in S. A. No. 361 
of 1880 which must have been familiar to 
those who had to deal with questions of 
the kind raised in that case. Eor these 
reasons we are of opinion that in spite of 
the decision in S. A. No. 1445 of 1889 
compensation was always giveu to 
lessees who built dwelling houses on 
vacant sites leased to them for erecting 
houses for residential purposes whether 
such houses were erected in villages or 
towns and that Act 1 of 1887 was never 
understood to stand in the way of 1 
awarding compensation in such cases. 

The argument that the old Act (Act 1 
of 1887) was intended only to apply to 
agricultural tenancies and there is no 
reason why a different intention should 
be imputed to tho legislature, when it 
passed the Act 1 of 1900 does not pre¬ 
sent to us any difficulty. It may ho that 
it was intended that the Act of 1887 
should apply only to agricultural tenan¬ 
cies as at the time that is, 1887, the 
local legislature under the Indian Coun¬ 
cils Act 1861 could not pass legisla¬ 
tion affeoting the operation of the Trans¬ 
fer of Property Act—an Imperial Act 
which applied to all tenanoios other 
than agricultural. But the intention, as 
wo have shown, does not seem to have 
been carried out effectively in actual 
practice. As pointed out in Sundara 
Ayyar, J's. book, it is doubtful if the 
statement that the repealed Act applied 
only to agricultural tenancies is correct. 
But however that may he, this disabili¬ 
ty of the local legislature to pass Acts 
affecting the operation of the Imperial 
Acts was removed by the Statuto of 
1892, so that in 1900, when the Impro¬ 
vements Act l of 1900 was passed, it 
had power with the sanction of the 
Governor-General in Council to pass 
legislation regarding tenancies other than 
agricultural. 

The new Act is not a more repetition of 
the old Act. Its scope was enlarged and 
it was modified in various respects. If 
the old Act was intended to apply only to 
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agricultural tenancies, there is nothing 
to show that the intention of the now 
Act is the same, having regard to its 
sections which, as we have already shown 
do not restrict its operation to agricul¬ 
tural tenancies. When the statute is 
clear, it cannot be qualified or neutra¬ 
lized by indications of intention gathered 
from previous legislation on tii9 same 
Isubject : see Administrator-General of 
Bengal v. Premlal Mullick (2). 

We shall now consider the decisions of 
this Court under the Act (Act 1 of 1900) 
having a bearing on this point. There 
are only two decisions directly bearing 
on the question, these two being a deci¬ 
sion of Jackson, J., in Chatliukutty v. 
Kunh’appu (1), and a recent decision by 
Anantakrishna Ayyar, J., in S. A. No. 614 
of 1923. Before wo discuss those cases 
attention may bo drawn to two other 
decisions of this Court, viz. Kallingal 
Moosa Kuiti v. Secretary of State (3) and 
Ullattuthodi Choyi v. Secy, of State 
(4) which, though not useful as direct 
decisions on the point are yet, in our 
opinion, very helpful as an inference 
may bo drawn from them regarding the 
view generally held as regards the scopo 
of Act l of 1900. The facts of the cases, 
so far as they are relevant to the point 
under consideration, are very similar to 
the fucts of the prosont case, the only 
important difference being that in both 
the cases the lessor was the Secretary of 
State for India in Council. In both the 
cases the leases wore of parambas and 
in one thoro was a cloar undertaking on 
the part of the lessee to pull down and 
remove all the buildings at tho time of 
surrender without demanding compensa¬ 
tion. Tho lessees claimed compensation 
for the value of the dwelling bouses 
oroobod by thorn when they wore callol 
upon to surrender tho lands 'and it was 
hold that tho provisions of the Malvbar 
Tenants* Improvements Act as to eviction 

?* to ™ nts on payment of compensation 
to thorn for improvements does not 
apply to Crown grants whioh do not 
provide accordingly : 8 eo Ullattuthodi 

vT V \ ?? V - ° f State U> following 
yt008a Kutti v. Secy, of State 
ty- No attempt was mado in either 
of those cases to justify the disallow¬ 
ance of compensation on the ground 


i 7*8=22 I.A. 107 (PC.). 

(3 UQ20J 43 Mad. 05=51 I.C. 315. 

(4) A.I.R. 1921 Slid. 433=09 I.C. 475. 
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that the Malabar Tenants’ Improvements 
Act applied only to agricultural tenancies 
and not to building leases. The judg¬ 
ments would rather show that it was 
assumed that the Malabar Tenants’ Im¬ 
provements Act would apply but for the 
provisions of the Crown.Grants Act. In 
this connexion attention may be drawn 
to the following extract from the judg¬ 
ement in Kallingal Moosa Kutti v. Seoy. 
of State (3) : 

“ On the second poiut we feel no doubt thit 
the wide language of S. d, Crown Grants Aot, ia 
conclusive. Tho Government have especially 
armed themselves with powers which they have 
withheld from private parties, presumably on 
the ground that they are not likely to misuse 
them. It is clear to us that those contracts are 
not within the mischief of S. 19, Malabar Com¬ 
pensation for Tenants' Improvements Act.” 

This would show by implication that 
the learned Judges were prepared to 
apply the Tenants’ Improvements Act but 
would not do so on account of S. 3, 
Crown Grants Act. In Ullattuthodi Choyi 
v. Secy, of State (4), tho following ob¬ 
servations occur : 

” It is now said that ho caauot be evicted 
uutil he has received compensation under tho 
provisions of tho Malabar Compensa ion for 
Tenants’ Improvements Act. To Mow such a 
provision of that Act to take effect would pre- 
vont the Crown Grant in question from taking 
effect according to its tenor. Wo entirely agree 
with tho decision on this poiut in Killing at 
Moon Kutti v. Secry. of St ile (8).” 

In this case Ullattuthodi Choyi v. 
Secy, of State (4), it may have been 
possible to say that tho lease was an 
agricultural one ; but the proceedings 
in the case show that it was through¬ 
out treated as a lease of a paramba. 
Attention may be drawn to tho follow¬ 
ing observations of tho District Mansif 
as thoy refer to tho practice followed 
in Malabar in such oases and also‘show 
that the argument pub forward was that 
tho lease being a non-agricultural one the 
tenant cannot plead S. 19 of the Act. 

“ Tho moro important question is about tho 
buildings in the paramba. One or two of them 
aro useful as dwelling houses ... it his been 
tho usual practice to allow their value in favour 
of tho tenant. There is hardly any loiso in 
Malabar given for the purpose of building shops 
or dwelling houses. Yet it has beon tho rule 
to allow the tenant tho value of shops and 
dwelling houses when none of them is inconsis¬ 
tent with the holding. I do not think that 
Government who aro most solicitous about tho 
welfare of the tenant ought to ask the Court to 
construe the provisions of the Act agiinst tho 
Interests of the tenant." 

Tho District Munsif overruled this 
argument and allowed compensation. The 
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learned District Judge treated the lease 
as a Crown grant and set aside the order 
of the District Munsif. The High Court 
also, as may be seen from the extract 
quoted above proceeded on the same lines. 

Coming now to the dooisions under Act 
1 of 19C0 which have a direct bearing on 
the question wo shall first deal with 
Chathukutty'v. Kunhappu (l). The facts 

in that case were as follows : 

“The plaintiff let to the defendant a shop in a 
town in Malabar for five years the tenant agree¬ 
ing to remove a bakery oven erected by him 
thereon, when surrendering the shop at the end 
of five years. At the end of five years the plain¬ 
tiff sued to recover arrears of rent and the land. 
The defendant pleaded, inter alia, that he 
should be paid compensation for the oven . . 

In support of the plea that the tenant 
was not entitled to compensation, two 
arguments were pressed before the learned 
District Judge (Mr*. V. P. Kao), these 
being : (1) that the tenant of a house is 
not a lessee of land within the meaning 
of the Act and (2) that the Act applied 
only to agricultural tenancies. The first 
was disallowed on the ground that the 
point was taken for the first time in 
appeal and on the second the learned 
District Judge expressed the opinion that 
the Act (Act 1 of 1900) wa3 not confined 
to agricultural tenancies. On this point 
ho stated : 

“ The Act has beeu hitherto applied in practice 
to Kudiyiruppu tenants i. e., tenants of land for 
building houses for themselves and they have 
been awarded compensation for such houses 
without any question in all these years.” 

In the result, compensation under the 
Act was awarded to tho tenant. In 
Second appeal it was held by Jackson, J., 
that the defendant was not entitled to 
compensation as the tenant of a house or 
a shop is not a lessee within the mean¬ 
ing of the Malabar Tenants’ Improve¬ 
ments Act. On the second point which 
is the one we are concerned with in this 
case ho agreed with the District Judge 
and stated thus : 

“I think it has invariably been held in 
Malabar that the Aot applies to agricultural 
holdings and also to what are known ns Kudi¬ 
yiruppu or vacant sites available for buildings.” 

The present case as it relates to a 
claim for compensation for a house built 
on a vacant land leased out for erecting 
buildings, comes literally within the 
latter part of this rule and therefore the 
tenant should be held entitled to claim 
compensation for the house. This case 
i. e., Chathukutty v. Kunhappu (l) is 
referred to in T^uummci Umma v. Moi- 


cleen (5) decided by Srinivasa Ayyangar 
and Reilly. JJ. A perusal of the judg¬ 
ment of Reilly, J., leaves the impression 
that he was inclined to hold, if necessary 
that even the lessee of a house in Mala¬ 
bar comes within the purview of this 
Act; but it was not necessary for him 
to express any opinion on the point as 
ho found that the house in that case 
was not an improvement within the 
meaning of the Act. In the present case 
the questions whether .the tenant of a 
house leased to him comes within the 
Act or not and whether the scope of the 
Act is restricted to agricultural lands 
and vacant sites do not arise for consi¬ 
deration and we express no opinion on 
them. On the point we are called upon 
to decide, that is, whether a lessee of a 
vacant site is entitled to compensation 
under the Act for the house erected by 
him both the learned Judges agree with 
the judgment of 'Jackson, J., in Chathu¬ 
kutty v Kunhappu (l). 

The next case having a somewhat 
direct bearing on the point is the deci¬ 
sion of Anantakrishna Ayyar, J., in S. A. 
No. 614 of 1928. In that case the 
President District Board, Malabar, 
leased to tho defendant a roadside poram- 
boke. When he was called upon to 
surrender tho site he claimed compensa¬ 
tion under the Act for a house which he 
had built on it though ho had undertaken 
in the lease deed not to claim compensa¬ 
tion for tho improvement that he might 
make on the property. Plis claim was 
disallowed in all the Courts. The judg¬ 
ment in the second appeal is relied on 
to show that Act 1 of 1900 applies only 
to agricultural tenancies. The learned 
Judge no doubt refers amoDgst other 
things to the unreported decision S. A. 
No. 1445 of 1889 and also to Act 1 of 
1887 and the speech in the Legislative 
Council when that Act was introduced, 
considerations which might lead one to 
think that in his opinion the present 
Act applies only to agricultural tenan¬ 
cies but on a careful perusal of the judg¬ 
ment we can find nowhere in it any such 
decisive statement. On the other hand 
he agrees with the decision in Chathu- 
Kutti v. Kunhappu(l) and distinctly says 
that he does not think it requires any 
reconsideration. In his view that deci¬ 
sion did not apply to the case before 
him because he understood the 
(5) A. I. B. lias Mad. 525=110 1.0.7527" 
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finding in the case to be that the suit 
land is a roadside poramboke; in other 
■words, it is neither an agricultural hold¬ 
ing nor a building site available for build¬ 
ing purposes. He also held that in the 
circumstances of the case the house in 
question was not an improvement within 
the meaning of the Act. 

t In our view the decision in S. A. 
No. 614 of 1928 does not lend any sub¬ 
stantial support to the argument of the 
respondent. However if the decision is 
to be understood as an authority for the 
position that the Malabar Tenants’ I m 
provernents Act of 19C0 applies only to 
agricultural tenancies then with all de- 
the learned Judge, we cannot 
agree with his view. In passing, we 

thou * h facts in 
*. A. No. 1445 of 1889 are similar to 
those in Chathukutty v. Kunhappu (l) 
having regard to the reasoning in the 
judgment in that case and the principle 
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on this point, before we allow the second 
appeal, we would ask the District Judge 
to submit a finding as regards its value; 
the District Judge is at liberty to send 
the case to the Sub-Court for the finding. 
Fresh evidence on this point may be 
taken. Two months for tho finding and 
ten days for objections. 

(In compliance with the order con¬ 
tained in the above judgment, the Sub 

ordinate Judge of Cochin submitted the 
following) 

Finding 

1V “'yh at I s the ™lue of the building to whirh 

the defendant is entitled.” nic “ 

In conclusion my finding is that the 
defendant is entitled to Rs. 899-6-2 only 
(This appeal coming on for final’hearing 
after the return of the finding 0 f the 
lower Court upon the issue referred hv 

rais “• as 

>'»pi.joti. Sm JS S",s 

Jitsi'sS 1 

yocd the plaint site Tt m v P fc be - 

the projection cannot make Tny 0 '^] 
difference to the valnn *• D3 f . real 
himself agreed hefore tho ?° 0 P amti£t 
on remand that the build^L ° Wer ° 0urfc 

stsi wWh haf ^ 
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a stranger. Three conditions must be fulfilled 
before S. 4 comes into operation : 

(1) The suit must relate to a dwelling house 
of an undivided family ; (2) some share in it 

must have been transferred to a stranger ; and 
(3) the stranger transferee must have sued for 
partition. Even if the subject of the dispute 
is a dwelling house, uuless there be a slraugsr 
transferee, S. 4 does not apply. 

Independent of the Partition Act, the Court 
has an inherent power to refuse to divide a pro¬ 
perty by metes and bounds and to adopt such 
other means as may appear equitable, for effect¬ 
ing a just partition : .4. I. R. 1929 All. 443, 
Appr. ; 11 I. C. 370, Ref. [P 16 C 2] 

(b) Partition Act (1893), S. 6—When ap- 
lics. 

Where a sale is directed under S. 2 and S. 3 
docs not applv, it is nevertheless governed by 
S 6 • A. I. R. 1926 Cal. 1190 ; 24 I. C. 273 and 
A, I. R. 1927 All. 686, Expl. [P 17 C 1] 

K. Venkatarama Baju—ior Appellant. 
N. Bama Bao and P. Panani Bao —for 

Respondents. 

Order.—The Courts below have not 
paid the slightest attention to the sec¬ 
tions of the Partition Act which they 
profess to apply. S. 3 of that Act has 
always been a source ot trouble, hut even 
that fact cannot excuse the total dis¬ 
regard by the lower Courts of oven the 
other provisions of the Act. ^ 

The facts may be briefly stated. The 
joint family to which these appeals 
relate consists of six members, the 
father, defendant 1, and the sons, defen. 
dants 2 to 6. Defendant 2 conveyed bis 
sixth share-in some itera3 to the plaintiff 
in O. S. 267 of 1922 for Rs. 200. He 
similarly sold his interest in certain 
other items to the plaintiff in O. 3. 2G^ 
of 1922 for Rs. 800. Each alienee has 
filed a suit olaiming his share in the 
items alienated. In their written state¬ 
ment the defendants offered to buy the 
plaintiff’s share at a valuation. In each 
case, the lower Courts purporting to 
apply the Partition Act, have fixed the 
price of the plaintiff’s interest and di¬ 
rected her to receive the amount in lieu 
of her share in the items conveyed. The 
plaintiffs question the correctness of this 

0 *I°shaU first consider the various sec¬ 
tions of the Act before examining wha- 
ther the orders oan be sustained. In the 
first place, there is a broad distinction 
betweon Ss. 2, 3 and 6. forming a group, 
on-the one hand, and S. 4 on the other. 
01. 1 of the lastmentioned section runs 

^“Wheta a share of a dwelling house belong¬ 
ing to an undivided family has teen transferred 


to a por3cn who is not a member of such family’ 
and such transferee sues for partition, the 
Court shall, if any member of the family being 
a shareholder shall undertake to buy the share 
of such transferee, make a valuation of such 
share in such manner as it thinks fit aud direct 
the sale of such share to such shareholder, and 
may give all necessary aud proper directions iu 
thit behalf.” 

It applies to the case of a dwelling 
house, a share of which has been trans¬ 
ferred to a stranger. Three conditions 
must be fulfilled before S. 4 comes into 
operation : (l) the suit must relate to a 

dwelling house of an undivided family; 
(2) some share in it must have been trans¬ 
ferred to a stranger and (3) the stranger 
transferee must have sued for partition. 

In the case of the other sections, one 
of the parties to the dispute may or may 
not bo a stranger. Even if the subject 
of the dispute is a dwelling house, unless 
there he a stranger transferee, S. 4 does 
not apply. 

Having adverted to this important 
distinction, I shall now refer to the group 
oonsisting of Ss. 2, 3 and 6. S. 2 says 
that if it appears to the Court that for 
certain reasons selling the property is 
more beneficial than dividing it by mete3 
and bounds, the Court, on the request 
of shareholders interested individually or 
collectively to the extont ot one moiety 
or upwards, direct a sale of the property 
and a distribution of the proceeds.. Then 
comes the question, who can claim the 
benefit of S. 3 ? It expressly enacts that 
when the request mentioned in 3. 2 pro¬ 
ceeds from a certain party, some share- 
holder other than that party may apply 
under S. 3. It is difficult to understand 
why the rule has been so enacted. 
Coutts-Trotter, J. refers to the prac¬ 
tical inconvenience, almost the absurdity 
of the results” following from suon rule, 
i ^ Suit No. 750 of 19L9 on the 
file of the High Court. In Ramprasadv. 
Mukandi (l), the learned Judges rightly 
point out that the effect of this section 
is to favour the smaller shareholder at 
the expense of the larger. The fact of a 

person owning a large share, is y 

soctiou made a disability an m ^ ^ 

eluded from offering to buy 

of “rt/wos^tnolonthlrnd 

I°o"oTh Of an item, the section re 
irrds 1 as being a person under disabi¬ 
lity although if, of the two persons, one 
should be favoureJ J _J i ^ould_a^pQALto 
~7If A. I. R. 1929 All. 443=116 I. 0. SjI. 
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have a muoh better claim than B. Bat 
strangely, the section enaots quite the 
contrary. The Courts naturally, when, 
ever possible, strove to avoid this result. 
For instance, it has been held that an 
application under S. 3 is too late, if made 
after the sale has been ordered under 
S. 2: see Angamuthu v. Ratna (2), which 
reverses the decision of Coubts Trotter, J , 
already refened to. Again where a 
plaintiff owning two-thirds share offered 
to buy up the share of the defendant on 
payment of a stated sum, it was held 
that this was not a request strictly 
falling within S. 2 and therefore the 
terms of S. 3 did not come into play at 
all: Ramprasad v. Mukandi (I), What 
S. 3 contemplates is a request by a party 
for the sale of the whole property. 

In the case just cited, the party applied 
not that the whole property should bo 
sold but that his cosharer ’3 interest 
might be sold to him at a valuation. 
These two cases show how strictly Ss. 2 
and 3 have been construed. In my opin¬ 
ion, the rulings, with great respect, aro 
perfectly correct. I may remark in pass¬ 
ing, that in Angamuthu v. Ratna (2), the 
learned Judges overlooked that the 
order for sale being one by consent, can¬ 
not rightly he described as one covered 
by S. 2. It seems to mo, with great 
deferonce, that tho judgment would have 
been more correct (though tho result 
would not have been differont) had the 
sale boon doomed as one falling entirely 
outside tho Partition Act. In the other 
caso mentioned above, viz.. Ramprasad 
v. Mukandi (l), tho learned Judges find¬ 
ing that tho application did not conform 
to the provisions of S. 2, held, as I have 
]ust observed (and in my opinion rightly) 
that tho Partition Act did not apply. 
It is well to bear in mind in this con. 
noxion that independent of the Partition 
Act, the Court has an inherent power to 
refuse to divide a property by motes and 
hounds and to adopt such other means 
as may appear equitable, for effecting a 
just partition: Bamntakumar v. Moti Lai 
\o). 

Then the question arises, if a salo is 
directed under S. 2 and S. 3 doo 3 not 
apply, what is tho position ? Tho salo 
is nevertheless one govornod by tho Par- 


fa) A. I. R. 1925 Mad. 1231=91 I. C. 51G=i9 
Mild. 920. 

(3) [1911] 11 I. C. 370. 
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tition Act and S. 6 relates to such a sale. 
Cl. 3 of that section runs thus: 

“If two or more persons, of whom one is a 
shareholder in tho property, respectively ad¬ 
vance the same sum at any bidding at such a 
sale, such bidding shall bo deemed to be tho 
bidding of the shareholder.” 

Incidentally, this shows beyond all 
doubt that shareholders and strangers 
alike may bid at the sale : see Angamu- 
thu v. Ratna (2) at p. 925 [of 48 Mad.) 

To elucidate the points to which I 
have referred, I may notice three further 
cases cited at the Bar. In Atul Chandra 
v. Bhusan Chandra (4), the plaintiff was 
the 14-annas sharer and the defendant, 
the 2-annas residue cosharer. The plain¬ 
tiff applied that he might be allowed to 
buy up the defendant’s share at a valua¬ 
tion, or, in the alternative, that the pro¬ 
perty might be sold to the highest bidder 
and the proceeds distributed. The de¬ 
fendant thereupon asked under S. 3 for 
leave to buy at a valuation the plain¬ 
tiff’s sharo. The question arose as to 
who could apply under the lastmeu- 
tioned section, the plaintiff or the defen¬ 
dant. Tho Court rightly held, reversing 
the judgment of the District Judge, that 
the defendant had the right. But with 
respect, tho decision seems on another 
point to be wrong. Tho plaintiff’s ap¬ 
plication was not of tho kind contem¬ 
plated by S. 2 and it should have been 
held that the Partition Act did nob apply 
to the case. In Jamnadas v. Mulchand 
(5), the plaintiff was interested in two- 
thirds of the property and applied for a 
sale under S. 2. It was held (and this is 
correct) that the right to buy out was 
vested under S. 3 in the defendant. Hav¬ 
ing held this, the Court directed the 
property to he sold but added by way of 
a rider, that the defendant's right was 
unaffected to apply under S. 3 to buy up 
tho plaintiff’s share at a valuation. This 
is the comment I wish to make on this 
caso. Either the defendant applied be¬ 
fore or after the sale was directed under 
S. 2. If before, he possessed the right, 
if after, he was too late. But tho learned 
Judge ordered a salo, which of course 
would have been right had the defendant 
not applied; but, at the same timo, tho 
Judge gave him leave to buy out, which 
presuppose? that he mado a valid ap¬ 
plication. In Mahabir v. Mahadev, A. 
I. R. 1927 All. 686. the plaintiffs owned 

(4) A. I. It. 1920 0*L lUO—'Sl 1. C. oifU. 

<5) [1914] 7 S. L. R. 117=24 I.C. 273. 
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two-sevenths and the defendants five- 
sevenths of a certain house. The latter 
applied under S. 2. The former there¬ 
upon made a request under S. 3. The 
learned Judge, having stated these facts, 
observes: 

"It becomes imperative on the Courts below to 
follow the procedure enjoined by S. 3, Cl. 2. 
Partition Act.” 

This is intelligible only upon the foot- 
ipg that disputes arose among the plain¬ 
tiffs inter se as otherwise Cl. 2 could 
have no operation: see Angamuthu v. 
Ratna (2). 

Now, let me deal with the facts of the 
present case: judged by these principles, 
the terms of the defendants’ request do 
not fulful the requirements of S. 2. The 
lower Courts ought therefore to have 
held that the Partition Act does not 
apply. Let us grant that their request 
was a valid one. Even then, the Courts 
below ought not to have given them 
leave to buy up the plaintiff’s share, for 
the right to buy out (if it did exist) 
would vest in the latter and not in the 
defendants. But as a matter of fact the 
plaintiff did not apply under S. 3. Even 
granting therefore that the action of the 
lower Courts was otherwise justifiable, 
the only order they could have made was 
one under S. 6. Moreover, the Courts 
below entirely ignored the distinction 
that exists between the items which form 
the dwelling house and the other items 
in the suit. They applied the same rule 
to both sets of properties. In every res¬ 
pect, they thus disregarded the provi¬ 
sions of the Partition Act. His Lordship 
then dealt separately with each of the 
items to which the two suits related and 
disallowed the objections. 

Judgment.—I must disallow the ob¬ 
jections. As regards Re-survey No. 331, 
the plaintiff gave the extent as 4 acres 
64 cents and this was not disputed. 
These measurements were also adopted 
in the order passed by this Court calling 
for a finding. Next as regards the valua¬ 
tion of the dwelling house, I see no 
reason to differ from the estimate of the 
District Munsif. There is no point in the 
object ' n raised in regard to mesne pro¬ 
fits. As to costs, those that have been 
incurred up to the date of the order 
calling for a finding were provided for in 
that order and a'i to subsequent costs, I 
make no order except that the remunera¬ 
tion payable or paid to the commis¬ 
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sioner, shall be borne in two equal moie¬ 
ties, half by the plaintiff and half by the 
defendants. 

P.R.S./k.N. Order accordingly. 

A. I. R. 1932 Madras 18 

Madhavan Nair, J. 

Somanatha Siuayi and others —Plain¬ 
tiffs—Appellants. 

v. 

Karji Ananta Patnaik and others —De¬ 
fendants—Respondents. 

Second Appeal No. 571 of 1928, De¬ 
cided on 27th July 1931, against decree 
of Dist. Judge, Ganjam, in A. S. No. 37 
of 1926. 

Transfer of Properly Act (1882), S. 60, 
Exception — Where mortgage is split as 
mortgagee owning part of mortgage, mort¬ 
gagee can claim only proportionate amount 
of mortgage money. 

The plaintiffs were the mortgagees of property 
consisting of four items. Items 3 and 4 had 
come into possession of the plaintiffs. The plain¬ 
tiffs sought to recover the whole of the mortgage 
amount from item 1 aloDe : 

Held, : that under the circumstances of the 
case the plaintiffs mortgagees according to their 
own statement having become the owners of 
items 3 and 4, under the exception to S. 60 the 
mortgago was split up, and therefore tho mort¬ 
gagee was entitled to claim only a proportion¬ 
ate amount of the mortgage money. Therefore 
the plaintiffs could recover only so much of the 
mortgago debt as bore the same proportion to 
the whole of tho mortgage as the value of item 
1 bore to the value of tho whole of the pro¬ 
perty : 40 Mad. 968, Dist.; 81 Mad. 419, Ilel. 

on. A. I. B. 1931 Mad. 552, Bcf. 

[P 19 C 1] 

C. S. Venkatachariar — for Appellants. 

T. M. Ramasioami Ayyar —for Respon¬ 
dents. 

Judgment. — The plaintiffs are the ap¬ 
pellants and mortgagees of property con¬ 
sisting of four items. The first item has 
been subsequently sold to defendant 3, 
the contesting respondent in the case. 
Items 3 and 4 have come into the posses¬ 
sion of the plaintiffs according to their 
own caso. In the lower Court the plain¬ 
tiffs sought to recover the mortgage 
amount which was calculated at Rs. 250 
from item 1 alone. The lower Court 
gave a decree against items 1, 3 and 4 
with a direction that items 3 and 4 will 
be proceeded against first. 

In seoond appeal Mr. Venkatachariar 
argues that the plaintiffs are entitled to 
get a decree against item 1 alone they 
having the right to exonerate the other 
items in the suit. It was held by a Full 
Bench in Perumal Pillai v. Ramanchet- 


Somanatiia v. Ananta (Madhavan Nair, J.) 




Chinna Vel Naick V. Venkatarama (Jackson, J.) Madras 19 


1932 

tiar (l) that a mortgagee voluntarily re¬ 
leasing from the suit a portion of the 
mortgaged property is not bound to abate 
a proportionate part of the debt and is 
entitled to recover the whole of the 
mortgage amount from any portion of the 
mortgagad property. This decision sup¬ 
ports the contention urged by the ap¬ 
pellant’s learned advocate. But it is 
argued by Mr Ramaswarni Ayyar, the 
learned advocate for the respondents, 
that full effect .should not be given to 
this decision in this paiticular case hav¬ 
ing regard to the fact that the plaintiffs- 
mortgagees according to their own 
statement have become the owners of 
items 3 and 4. Under ths exception to 
S. 60, T. P. Act, the mortgage having 
been split the mortgagee is entitled to 
claim only a proportionate amount of the 
mortgage money. Authority for this 
position may be found in Appayya v. 
Eangayya (2) at p. 421 : see also G. 
Brahmayya v. P. Subbarayudu (3). Ap¬ 
plying the principle enunciated in those 
cases the plaintiffs can recover only so 
much of the mortgage debt as bears the 
same proportion to the whole of the 
mortgage as the valuo of item 1 bears to 
the value of the whole of the property. 
Before they get a decree the exact 
amount that they will bo entitled to on 
this principle will have to be determined 
by the lower Court. If the amount is 
above Rs. 250 they can get a decree only 
for Rs. 250. If it is less, of course, they 
will be entitled only to that loss amount. 

The result is that the decree of the 
lower appellate Court is sot aside and 
the appeal is romanded to the lower 
Court for passing a decree in favour of 
the plaintiffs against item 1 in accord¬ 
ance with the directions given in this 
judgment. The appellants will bo en¬ 
titled to their costs throughout. 

In conclusion I must say that I am 
much obliged to Mr. Ramaswarni Ayyar 
who at my request arguod the case on 
behalf of the respondents who are unre¬ 
presented. He ha3 argued it with great 
ability and his arguments have been of 
considerable help in deoiding the second 
appeal. 

P.R.S./B.V. Case remanded. 

(1) [1917] 10 M id. 968=42 I. O. 862 (F.B.). 

2) [1903] 31 Mad. 419=13 >1. L. J. 229. 

3) A. T. R. 1931 Mid. 552=131 C. 152. 
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Jackson, J. 

Chinna Vel Naick —Appellant. 

v. 

V'enkatarama Naick and another -Res¬ 
pondents. 

Appeal No. 60 of 1930, Decided on 31st 
March 1931, from order of Sub-Judge, 
Ramnad, D/- 12th February 1930, in 
Appeal Suit No. 69 of 1929. 

(a) Limitation Act—Interpretation. 

In construing tho statute of limitation it i3 
a recognized practice not to read into it more 
than it contains. [P 20 C 1] 

(b) Limitation Act (1908), Art. 182—Ap¬ 
plication to bring legal representatives on re¬ 
cord is step-in-aid of execution. 

The article seems to be framed precisely in 
order to admit a case where the decree-holder 
has put in an application in accordance with 
law to the proper Court to bring on legal re¬ 
presentatives as a step-in-aid to execution: 
.1. I. It. 1921 Mad, 906 ; 16 I. C. 807; 39 I. C. 
950 and 24 Cal. 778, Ref. [P 20 C 2] 

*(c) Limitation Act (1908), Art. 182—Ap¬ 
plication for execution on ground of oral as¬ 
signment of decree and also for bringing 
judgment-debtor’s legal lepresentatives on 
record — Latter part forms step-in aid and 
saves limitation although execution applica¬ 
tion be invalid. 

Where a decree-holder has put in au execu¬ 
tion application on basis of an oral assignment 
of tho decree from -another decree-holder in 
the same suit and also for bringing the legal 
representatives of tho judgment-debtor on re¬ 
cord the Court has not to consider firstly whe¬ 
ther tho execution application is valid or not. 
Tho Court should firstly consider whether the 
latter part asking for the legal representatives 
to bo brought on record amounts to a step-in¬ 
aid of execution, and if that is according to law 
tho prayer for execution doo3 not matter* 24 
Cal. 773, Rel. on. [p 21 C 1] 

K. Rajah Ayyar — for Appellant. 

V. K. John and S. Nataraja Nadar — 
for Respondents. 

Judgment. —The sole point for deter¬ 
mination in this second appeal is whe¬ 
ther E. P. No. 522 of 1927 is an applica¬ 
tion in accordance with law to the pro¬ 
per Court for execution or to take some 
step-in-aid of execution. The facts load¬ 
ing up to this essential point are statod 
by the District Munsif in his fourth para¬ 
graph. 

The application is to bring on to the 
record the heir of plaintiff 2, and the 
legal representatives of defendant 1, and 
then to realize the decree on behalf of 
plaintill 1. Apparently it was alleged 
in the body of the application that the 
first had obtained an oral ransfer of tho 
right of plaintiff 2, and sincedecrees can¬ 
not be orally transferred the execution 
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petition was finally dismissed as invalid. It 
is therefore argued by the appellant that 
there was no application in accordance 
with law. But it must be noted that apart 
from the transfer plaintiff 1 had his own 
right under the decree and was entitled 
to apply to the proper Court to have the 
necessary legal representatives brought 
on to record. So far the application is 
in accordance with law, and the bring¬ 
ing on of these legal representatives was 
a step-in-aid of execution. It is argued 
however that this bringing on would only 
be a step-in aid of execution, in so far 
as it is a step-in-aid of the application 
for execution which was invalid, as though 
the article ran, an application in accord¬ 
ance with law for execution or to take 
some step-in-aid of the aforesaid appli¬ 
cation for execution in accordance with 
law. The article does -not run in that 
way, and in construing the statute of 
limitation it is a recognized practice 
not to read into it more than it contains. 

[ should hold therefore that the lower 
appellate Court has rightly decided the 
matter. 

It remains to see whether this view is 
shaken by the relevant caso-law. 

The appellant relies upon Arunachal- 
lam Chettiar v. Latchumanan Chcttiar 
(1), where it is laid down that an execu¬ 
tion petition cannot be a step-in-aid of 
itself. As far as that goes it seems to 
be rather against the appellant’s argu¬ 
ment that the step-in-aid of bringing on 
legal representatives was exclusively a 
step-in-aid of this very petition. It was 
a step which aided the execution as a 
whole. 

Ramanathan Chettiar v. Ragayendra 
Row (2), lays down what no'oae disputes 
that an oral assignment is invalid. Ine 
only way the respondent seeks to jus i Y 
E. P. No. 522 is that it contains the 
prayer to bring on legal representatives. 

Kailasa Pandaram v. Ramanuja Naidu 
(3) is another case of an admittedly in¬ 
valid application, not because of oral 
transfer, but beoauee of transfer of a 
minor’s interest without the Court s con¬ 
sent. 

The respondent relies upon Adhar 

Chandra Das v. Lai Mohan Das (4). 


(1) A. I. R. 1924 Mad. 906=82 I. C. 497. 

(2) [1912J 16 I. C. 807. 

(3) [1917] 39 I. C. 950. 

( 4 ) [1897] 24 Cal. 77S=1 C. W.N, 676. 


There the decree-holder was seeking t° 
execute an attached decree, and as in the 
present case also sought to bring on legal 
representatives. The Court held that the 
execution of an attached decree was not 
necessarily unlawful (anticipating O. 21, 
R. 53) and also held (p. 780) in regard to 
that part of the application which asked 
for the substitution of the heirs of the 
judgment-debtor in place of the judgment- 
debtor that without bringing them be¬ 
fore the Court the judgment-creditor 
could not have proceeded with his exe¬ 
cution proceedings: 

“ Ilis application for that purpose appears to 
mo to be a step-in-aid of exooution in accord¬ 
ance with law.” 

Mr. Rajah Aiyar argues that MacLean, 
C. J., would never have written in these 
terms unless he has first found that the 
application to execute an attached de¬ 
cree was valid. I do not think so. The 
learned Chief Justice is evidently con¬ 
sidering the application as of a double 
nature in two parts. He is prepared to 
hold that the part, praying for execution 
of an attached decree is lawful; but even 
if it were not, and the application wore 
disallowed, still the part of it, which 
seeks to bring on legal representatives, is 
none the less a step-in-aid of execution. 
This is brought out in the head-note, 
Banerjeo, J. puts tide matter more clearly, 
Granting, he* says on p. 782 that the ap¬ 
plication was not merely an application 
for execution, but contained a further pra¬ 
yer for the substitution of the legal re¬ 
presentatives of the deceased judgment- 

debtor’in his place.an incidental 

stop which was a neoessary step for the 
execution of the decree. That is clearly 
against the appellant’s present conten¬ 
tion. Moreover, if the only application 
that can save the bar of limitation is an 
effective application for execution, there 
is no apparent reason for the alternative 

or to take some step-in-aid of execu¬ 
tion ” being inserted in the article. The, 
article seems to be framed precisely in 
order to admit a case like the one under 
consideration where the decree-holder 
has put in an application in accordance 
with law to the proper Court to bring on 
legal representatives as a step-in-aid to 
execution. It is idle for the appellant to 
contend that the Court must disregard 
the application to take a step, and must; 
look only to the application for execu-| 
tion when the statute in terms requires', 











1932 


Madras 21 


Venkatachala v. Emperor (Waller, J.) 


the Court to consider this alternative 
application to take some step-in-aid. 

Put concisely, the appellant’s view is, 
the application for execution must first be 
considered, and if that is contrary to law, 
nothing more need be looked at; while 
the view of the respondent is, consider 
the application to take a step-in- aid and 
if that is according to law, the further 
prayer for execution does not matter. 

Agreeing with the latter view, I dis¬ 
miss the appeal with costs. 

P.R.S ,/b.v. Appeal dismissed. 


•5 s A. I. R. 1932 Madras 21 

Waller and Pandalai, JJ. 

Venkatachala Goundan and others — 
Accused. 

v. 

Emperor —Opposite Party. 

Criminal lief. No. 4 of 1931, Decided 
on 18th September 1931, by Sess. .fudge, 
Trichinopoly, in Case No. 25 of 1931, 

(a) Interpretation of Statutes—Language of 
statute should be interpreted as it stands. 

The proper method of construction of a Sta¬ 
tute is to interpret its language as it stands un¬ 
influenced by considerations of whit the law 
may bo elsewhoro. [P 21 C 2] 

* (b) Criminal P. C. (1898), S. 307—High 
Court fins only to see whether opinion of 
Judge, that verdict by jury is manifestly 
wrong, is supported by evidence. 

On the assumption that Sessions Judge will 
not mako references unless he thinks, that the 
verdicts are manifestly wrong, tho duty of the 
High Court in dealing with the references is 
confined to considering whether the opinion of 
the Judge is supported by evidence. [P 22 C 1J 


Per Waller, J .—Somo of the observations in 
A. I. R. 1928 Mad. 1186 should not be con¬ 
strued in such a manner as to limit the discre¬ 
tion of the High Court in disposing of the refer¬ 
ences. [P 24 Cl] 


Per Pandalai, Thero is nothing in A. T.l 
192S Mad. 1180 , which does violouco to tho lar 
8«>aK« of S. 307 nor anything which is oither it 
convenient or un.ulUblo to Indian condition! 
I ho discretion of the High Court in disposing < 

SSRES i n ioi y n ° me! ' n " unlimited: A. I. J 
1928 Mad. 1186, Due. and Rel. on. [P 24 C 1 


V. L. E third j and K. Aravamuda Ay. 
yanyar — lor Accused. 

Public Prosecutor— for tho Crown. 


Waller, J. This is a referonco under 
8. 307, Criminal P. C. Fifteen persons 
wore charged before the Sessions Judge, 
Triohinopoly, with daooifcy. ' The jury 


acquitted one of them and convicted the 
rest. The Judge thought that acceptance 
of their verdict would involve a grave 
miscarriage of justice and has recommen¬ 
ded that it be set aside. A Full Bench 
of this Court has in Veerappa Goundan 
v. Emperor (l), hold that the jury is pri¬ 
marily the tribunal to find the facts and 
that it is not for the High Court to in¬ 
terfere with the verdict of a jury unless 
it is unreasonable. Mr. Ethiraj has pres¬ 
sed us most urgently not to put too nar¬ 
row a construction on this ruling. It is 
not, of course, for us to criticize it, but 
I think it advisable to correct two state¬ 
ments made in the course of tho judg¬ 
ment of the learned Chief Justice. The 
first is that the rule laid down in Solomon 
v. Bitton (2) 

“is enshrined in an even more definite form in 
the Indian statute, so far as appeals are con¬ 
cerned.” 

It is not. Solomon v. Bitton (2) was a 
case of an application for a now trial on 
the ground that tho verdict was against 
the weight of evidence. In India, there 
is no appeal on the facts, but only on 
points of law. The second is that the 
Calcutta High Court has inclined pre¬ 
ponderantly to what may he described 
as the English view. That is no longer 
correct. Tho latest Caloutta case on the 
point is Emperor v. Jiamchandra Boy (3), 
Cuming, J., observed that the decisions 

"seemed to vary from tho extreme view that tbo 
High Court should be very reluctant to interfere 
with a verdict of a jury to the view that tho 
High Court in dealing with those references is 
to bo guided by the plain words of the Code” 
and then went on to say: 

“Speaking for myself, I have always thought 
that I am upon far firmer ground, if I adhero 
to tho strict words of tho Code and do not at¬ 
tempt to interpret the Code in the light of the 
practice in other countries whore tho law and 
conditions are different.” 

That is, of course, tho proper method 
of construction, as their Lordships of tho 
Judicial Committee have pointed out 
more than once, to interpret tho language 
of tho statute as it stands, uninfluenced 
by considerations of what tho law may 
be elsewhere. 

Now what is tho rule that has been 
propounded in Veerappa Goundan v. Em¬ 
peror (l). It is this. On the assumption 


(1) A. I. R. 1928 Mad. 1180 = 114 I. C. 363=51 
.Mad. 956. 


(2) [1831] 8 Q. 13. D. 170. 

(3) A. I. R. 1928 Cal. 732=111 


I. C. 327=55 


Cal. 679. 
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(which is, I may remark, entirely justi¬ 
fied) that Sessions Judges will not make 
references unless they think that the 
verdicts are manifestly wrong, the duty 
of the High Court, in dealing with such 
a reference, is confined to considering 
whether the opinion of the Judge is sup¬ 
ported by the evidence. To the rule so 
stated no exception can be taken, but I 
venture to express a hope that some of 
the observations in the judgment will 
not be construed in such a manner as to 
limit the discretion of the High Court in 
disposing of these references. All Judges 
of mufassil experience realize how im¬ 
portant it is that the High Court should 
not allow itself to be influenced by a 
sort of conventional respeot for the ver¬ 
dict of a jury. The weaknesses and pecu¬ 
liarities of jurors and assessors are noto¬ 
rious. They will acquit or find extenuat¬ 
ing circumstances in the clearest cases 
of murder; in cases of dacoity, they are 
far too ready to convict. It is soarcely 
too much to say that a Maraver charged 
with dacoity before a Tinnevelly jury has 
a very slender chance of being acquitted. 
Another reference has just been argued 
before us from that district, in which a 
large number of Maravers have been con- 
victed of dacoity despite the strenuous 
efforts of the Judge to secure their ac¬ 
quittal. I have had myself to reject ap¬ 
peal after appeal on the ground that no 
questions of law wore involved, although 
I felt that the verdicts were clearly 
wrong and that the Judges ought to have 
made references under S. 307. 

In this instance, the Sessions Judge is 
of opinion that the verdict is plainly un¬ 
just and I think that, on the evidence, he 
is right. Th6 Public Prosecutor concedes 
that there are some curious features 
about the case and that the best that can 
be said of it is that it is on the border¬ 
line. Briefly the facts alleged are these. 
The first two acoused owed P. W. 18 a 
considerable sum of money. He sued 
them and got a decree on a compromise 
by which the balance of that sum was to 
be paid in two equal annual instalments; 
the first of which became payable on 4th 
August 1930. An offer was made by the 
debtors to give two pairs of bullocks and 
a cart in part payment and to deposit 
the balance in cash. P. W. 10, P. W. 
18’s son, accordingly went to the village 
on 9th August . ocompanied by P. Ws. 11 
to 15. The bullocks were inspected by 
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P. Ws. 11 and 12, who said that they 
were not worth as much as the debtors 
thought. They ware at once assaulted 
and the other witnesses tried to escape. 
They were overtaken however and 
brought back. Pen, ink and paper were 
produced and accused 1 ordered P. W. 10 
to write out a receipt. P. W. 10 refused, 
whereupon accused 1 drew a sword and 
threatened to cut him. P. W. 10 then 
wrote a receipt for the whole sum due 
minus a certain rebate and accused 1 
took it. An alarm was raised and the 
accused made off. The receipt in question 
is Ex. E and it is dated 24th July. 

It is in a perfectly clear and steady 
hand and certainly was not written under 
the circumstances alleged by P. W. 10. 
His story is, in this respect, quite pre¬ 
posterous. His hand was, he says, so 
shaky as the result of the treatment he 
had received that he was, at first, unable 
to write properly. When, however ac¬ 
cused 1 threatened to cut him, his hand 
recovered its steadiness and he was able 
to write. If his nerve was so shaken by 
a slight assault, a threat to murder him 
would scarcely have restored it. This 
goes to the root of tlie case. If it is obvi¬ 
ous that the receipt could not have been 
written under the circumstances alleged, 
the whole story goes. It is certain that 
something happened and possible that no 
money passed and that the receipt was 
got hold of by unfair means. As the 
Sessions Judge observes, there is no smoke 
without a fire and it was probably on 
that ground that the jury convicted. The 
manner in which the accused, most of 
whom were unknown to the witnesses, 
were identified was farcical. The identi¬ 
fication was made in the presence of a 
police officer alone after nightfall by tbe 
aid of a hurricane lantern. The names of 
the accused had been supplied by P. W. 
16 and it is impossible to attach any 
value to an identification so conducted. 
The presence of P. W. 16 is one of the 
most suspioious features in the case. 
Among the accused are several Pallars. 

The prosecution case appears to have 
been that four of them were in accused 
l’s service and the rest were brought in 
for the purpose of helping him. The evi¬ 
dence of P. W. 16, who is very obviously 
on bad terms with all the accused, makes 
several things perfectly clear. One is 
that none of the Pallars was in the 
service of-accused 1; another that, if 
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any Pallars were present, they would 
not have been helping the Goundous, 
but opposing them. Some time ago the 
wife of P. W. 16’s first cousin P. W. 17 
eloped with a Pallan. She was outcasted 
and the Goundens dismissed all the Pal- 
lars who were working for them. That 
being so, it is most unlikely that any 
Pallar would have come to help accused 
1. When P. W. 10 made his complaint 
to the police, he mentioned P. W. 16 as 
the man who could name all the accused 
Goundens as well a3 Pallars. Apparently 
he had arranged with the witness that 
he should give evidence against his ene¬ 
mies the Goundens and implicate the 
Pallars whom he and P. W. 17 hated. It 
seems to mo practically certain that the 
Pallar accused have been falsely impli¬ 
cated. With that finding goes another 
large part of the story. It i3 unneces¬ 
sary to say any more. It is quite likely 
that something improper has been done 
in relation to Ex. E, but I do not believe 
the story of extortion told by P. W. 10 
and his witnesses. I would accept the 
reference, set aside the verdict and ac¬ 
quit the accused. 

Pandalai, J. I think the verdict 
should be set aside and the accused ac¬ 
quitted on the ground that the story of 
dacoity told about the preparation and 
handing over of the receipt Ex. E is so 
unreasonable that no jury should have 
aocepted it. An examination of the docu¬ 
ment shows that it was written in a 
firm hand in the writer's usual stylo 
with nothing to show that it was not 
propared at leisure and at ease. No man 
of prudence will accept the story that it 
was propared at midday while the writer 
was exposed to the sun in a field as a 
result of violenco or threat of violence, 
ut in my opinion the accused had only 
iom9rdves to thank for the view the 
jury took of^their conduct. They asked 
o jury to accept the view that the re- 
ip was prepared in the complainant’s 
W. • ‘ n Telungapatti on 21th July and 

\V Vn r! k? ac cusod 1 on payment to P. 

• Jt) Govindasami Chotty of Rs. 2 500 
m cash. This was, if possible, still more 
absurd than the story of the dacoity. I 
boliovo myself that the receipt at Villai- 
parapatti the village of acoused I on 9th 
August, P. W. 10 having been lured thoro 
on promise of payment and that it was 
obtained from P. W. 10 by the accused 
by some trickery and without paying 


money. P. W. 10 and his companions 
thus outwitted in a village where they 
could get no holp, went away and sent 
for P. W. 10’s father and as a result of 
consultation lodged a case of dacoity. 
We are not concerned with the effect of 
the receipt in the civil Court where the 
petition for satisfaction of the decree 
filed by the accused is pending. But I 
agree that the accused should be ac¬ 
quitted. 

I guard myself against saying anything 
to cast doubt on the reasoning or result 
of the decision in Veerappa Goundan v. 
Emperor (l) not only because it is binding 
on this Bench and I have to follow and 
apply it even if I did not agree with it, 
but also because I see no reason to doubt 
its soundness. Two propositions are in¬ 
volved in that decision. The first, which 
is assumed for the purpose of the deci¬ 
sion, is that a reference should be made 
by a Sessions Judge under S. 307 only in 
cases where in his view the verdiot of 
the jury i3 perverse, unreasonable or alto¬ 
gether against the weight of evidence. 
The second, which i3 expressly decided, 
is that on a reference under S. 307, High 
Court will not retry the case as if there 
had been no trial but will confine itself 
to the question whether the Judge’s opi¬ 
nion of the verdict, i. e., that it was 
perverse or unreasonable or altogether 
against the weight of evidence is correct. 
If it was correot the jury’s verdict will be 
set aside but if it was not, the verdict 
will stand, even if it be one which the 
Court if it had to decide the case for it¬ 
self in tho first instance will not arrive 
at. In short, the jury’s verdict will ha 
given by the High Court tho same weight 
(the "due weight” spoken of in S. 307) 
which the trying Judge should have given 
to it, and the Judge’s opinion will bo 
given by the High Court the weight (the 
‘‘due weight” spoken of in S. 307) which 
it should have as that of tho presiding 
officer of tho Court to whom is entrusted 
the duty of seeing that justice does not 
suffer by the forms of law. In other 
words tho High Court will give to each 
branch of the Court the weight which is 
due to it when acting within its own 
funoticn an I will see that neither on- 
oroache3 on the function of the othor. 
The jury’s verdict will be upheld within 
tho possible differences of opinion of 
reasonable men on tho same evidence, 
but not beyond. The Judge’s disagree- 
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ment with the jury will bo affirmed only 
when it is based on the jury having 
given a verdict which, being perverse, un¬ 
reasonable or against the weight of the 
,evidence, should not have been given. 
Understood in this way I can see noth¬ 
ing in Veerappa Gomidan v. Emperor (l) 
which does violence to the language of 
S. 307 nor anything which is either in¬ 
convenient or unsuitable to Indian condi¬ 
tions. 

I understand my learned brother as 
not disapproving of the limit necessarily 
set on the powers of the Sessions Judge’s 
reference by the requirement, that he 
ought not to refer a case unless he con¬ 
siders the verdict manifestly wrong nor 
on the powers of the High Court by the 
requirement that it is confined to con- 
jsidering whether the opinion of the Judge 
as to verdict being manifestly wrong, is 
supported by the evidence. If so, I res¬ 
pectfully think that the discretion of 
this Court in disposing of these references 
is by no moans unlimited and that is all 
the Full Bench decision means. I agree 
to tho order proposed. 

P.R.S./r.m. Verdict set aside. 


A. I. R. 1932 Madras 24 

Jackson, J. 

Koda?igi — Accused — Appellant. 

v. 

Emperor — Opposite Partv. 

Criminal Appeal No. 370 of 1931, Deci¬ 
ded on 22nd September 1931, against 
order of Asst Sess. Judge, Madura, in 
Case No. 56 of 1931. 

(*0 Evidence Act (1872J, S. 25—Accused 
charged with offence under S. 2 11, I. P. C. 
Statement of Police Officer that accused 
confessed having sent falae incriminatory 
tciegrarn cannot be proved. 

Section 25 is absolute. Where a person is 
charged under S. 211, I. P. C. f wiwh having sent 
a telegram charging certain persons with mur¬ 
der, knowing such charge to be false and there 
is no proof that the accused sent the incrimi¬ 
natory telegram, beyond a police officer’s state¬ 
ment that bo confessed to so doing, the state¬ 
ment is within the mischief of S. 25 and cannot 
bo proved. [P 21 0 2] 

(b) Penal Code (I860), S. 211— Statements 
in course of investigation under Chap. 14, 
Criminal P. C., are not charges. 

The statements made in the course of an in¬ 
vestigation under Chap. 14, Criminal P C., are 
not charges as contemplated by S. 211,1. P. C. : 
31 Mad . 506, Foil . [p 21 C 2] 

K. S. Jayarama Ayyar and G. Gopala- 
sivami —for Appellant. 

Public Prosecutor — for the Crown. 


Judgment.—The appellant has been 
sentenced to five years rigorous im¬ 
prisonment for instituting criminal pro¬ 
ceedings before the Madura police charg¬ 
ing certain persons with murder and 
knowing such charge to be false—the 
offence under S. 211, I. P. 0. 

It would have been better if the charge 
had exactly specified how ha instituted 
these proceedings. 

Apparently he is charged on t wo counts. 
Firstly he sent a telegram to the District 
Superintendent of Police, Madura, to the 
effect that these persons stabbed Tiru- 
meni Servai, and secondly, that during 
the investigation under S. 174, Criminal 
P. C., he made a statement to the same 
effect. 


There is no proof that the appellant! 
sent the incriminatory telegram, beyond 
tho Circle Inspector’s statement that he; 
confessed to so doing. This statement is 
within the mischief of S. 25, Evidence 
Act, and shouid not have been proved. 1 
No doubt it is one of the ridiculous ano¬ 
malies involved in these sections, but the 
law is quite clear. Mr. Bewes argues 
that the confession in S. 25 must be a 
confession of the crime which the police 
officer is at the moment investigating and 
otherwise it is provable, which is obvious 
common sense, but unfortunately nob 
law. S. 25 is absolute. If A says to a 
police officer : “I noticed D murdering X 
while I was murdering Z ,” his confession 
that bo murdered Z cannot be proved. 

No doubt the appellant admits that he 
sent the telegram, bub the prosecution 
cannot rely upon his admission without 
other proof, and even if it could so rely, 
would be bound to take the admission as 
a whole. The appellant says that he is 
illiterate and ignorant of English, and 
w'hat was telegraphed is not what he 
told the writer. 


Then it is sought to fortify the charge 
by proving what the appellant said at 
the inquest. It has always been hold that 
statements made in the course of an in¬ 
vestigation under Chap. 14, Criminal 
P. C , are not charges” as contemplated 
h) S. 211; cf. Ghenna Malli Gowda v. 
Emperor (1) and Ghinna Ramana Gcivd 
v. Emperor (2). It would make criminal 
investigation very difficult if any person 
who ga^ o voice to a suspicion were liable 
to criminal prosecution. 


(1) U l J04J 27 Mad. 129=1 Wd7 

(2) [1208] 31 Mad. 506 
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Eor the above reasons the conviction 
cannot be upheld. The appellant is ac¬ 
quitted. 

P.R.S./R.M, Conviction set aside. 


A. I. R. 1932 Madras 25 (1) 

Waller and Pandalai, J.J. 

{Kota) Potharaja— Prisoner — Appel¬ 
lant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 299 of 1931, De¬ 
cided on 3rd September 1931, against 
order of Soss. Judge, Kistna Division, in 
Case No. 4 of 1931. 

Penal Code (I 860 ), S. 300. Excep. 1, and 
S. 304 —Provocation—Question of provoca¬ 
tion is purely psychological question. 

Tho question of provocation is a purely psy¬ 
chological question and one cannot apply cou- 
eidcrationn of social morality to such a purely 
psychological question. Consequently where a 
man sees a woman in tho arms of another, aud 
loses control over himself, tho circumstance 
that she was his mistress and not wife does not 
make any roal difference for the purposes of 
8.304. [P 25 C 2J 

Public Prosecutor —lor the Crown. 

Judgment.—Two questions arise in 
this appeal. The first is what offence 
has beon committed; the second, what 
tho sentence Bhould be. The appellant 
does not deny that he killed his mistress 
a woman called Mahalakshmi, hut ho 
pleads that be did so in consequence of 
gravo and euddon provocation. The Judge 
has found that ho discovered the woman 
in tho arms of a former lover (P. W. 17), 
lost control of himsolf and stabbod her. 
The finding is probably correct. P. W. 17 
admitted to tho police that ho was seated 
on Mahalakshmi's cob when the appellant 
entered tho hut but not that she was in 
his arms. As he admitted further that 
sho had solicited him, it is difficult to 
beliovo his protonoe that ho had refused 
her advances. On this finding, tho Judge 
came to the conclusion that the offence 
committed was one under 3, 3u2, I. P. 

He was of opinion that though the 
provocation was -sudden it was not so 
gravo as to justify hirn in convicting of 
culpable homioido not amounting to mur- 
dor. This opinion ho based on tho fact 
that Mahalakshmi was tho appellant’s 
mistress. Had sho been his wife, his con- 
elusion would have boon different and 
more favourable to the appellant. Wo 
find it impossible to agree that tbo fact 
that Mahalakshmi was tho appellant 8 


mistres9 and not his wife.makes any real 
difference. Onaoannot supply considera¬ 
tions of sooial morality to a purely psy¬ 
chological problem. The question is not 
whether the appellant ought to have ( 
exercised, but whether he lost control! 
over himself. When a man sees a woman 
be she his wife or his mistress, in the 
arms of another man.be does not stop to 
consider whether he has or has not the 
right to insist on exclusive possession of 
her person as the case cited by the Judge 
puts it. She is a woman, of whoso per¬ 
son he desires to be in exclusive pos¬ 
session and that is for the moment, 
enough for him, he thinks of nothing else. 
Tho question in each particular case is 
whether the circumstances are such as 
to justify the Court in giving the ac¬ 
cused the benefit of the exception. In 
the present instance we should have al¬ 
tered the conviction to one under S. 304, 
I. P. C., but for two circumstances. It 
is in evidence that after P. W. 17 had 
escaped the appellant fastened the door 
of the hut and he admits himself that 
having no knife in his bands he removed 
some baskets from tho top of his box, 
opened it and took out the knife with 
which ho committed the murder. All 
this must have taken some time and in¬ 
dicates a oortain amount of preparation 
for an intendod murder. Had he taken 
a knife from his belt arid used it at cnee, 
it would have been a different matter. 
As it is, wo think that he has been 
rightly convicted and sentenced. Tho 
conviction and sentence are confirmed 
and the appeal is dismissed. 

P.R.S./v.B. * Appeal dismissed. 
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Lakshmana Rao, J. 

Emperor 

v. 

Varadarajulu Naidu —Aocuscd. 

Criminal Revision Case No. 351 of 
1931 (Caso Roforred No. 27 of 1931), De¬ 
cided on 13th August 1931, Case Refer¬ 
red by Sees. Judge, West Tanjore, in his 
lottor, D/. 26th February 1931. 

Criminal P. C. (1898), S. 245—Acquittal 
under S. 245 without recording evidence is 
illegal. 

The iicquiv.il of accused under S. 215 with¬ 
out recording any evidence is Illegal. Jt is not 
open to a Magistrate lo refuse to exemino tho 
complainant and witnesses produced by him. 

[P 28 C I] 
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Public Prosecutor —for the Crown. 

B. Gopalaswami Ayyangar — for Ac- 
cused. 

Order.—It was not open to the Magis¬ 
trate to refuse to examine the complai¬ 
nant and the witnesses produced by her 
and the acquittal of the accused under 
S. 245, Criminal P. C., without recording 
any evidence is clearly illegal. It can- 
not therefore be uphold and the recom¬ 
mendation of the Sessions Judge who has 
referred the case to this Court on the 
application of the complainant is ac¬ 
cepted. The order of acquittal is there¬ 
fore set aside and the complaint should 
be inquired into by such other Magis¬ 
trate as the Distriot Magistrate of Tan- 
jore may direct. 

P.R.S./r.M. Acquittal set aside. 
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Beasley, C. J. and Cornish, J. 

Sathappa Chettiar —Petitioner. 

v. 

C. Ramacliandra Naidu — Opposite 
Party. 

Criminal Misc. Petn. No. 638 of 1931, 
Decided on 14th September 1931. 

Contempt of Court—Essence of—Atmos¬ 
phere of prejudice must be created. 

The essence of the offence is conduct calcula¬ 
ted to produce so to- speak, an atmosphere of 
prejudice in the midst of which the proceedings 
must go on. Publications of that character have 
been punished over and over again as contempts 
of Court, where the legal proceedings pending did 
not involve trial by jury and where no one 
would imagine that the mind of the Magistrates 
or Judges charged with the case would or could 
bo induced thereby to swerve from the straight 
course: (1902) 1 K. D. 77, Foil. • [P 27 C 2] 

Nugent Grant and T. U. Kasturi—iov 
Petitioner. 

N. Rajagopalan —for Opposite Party. 

Beasley, C J.—The respondent here 
is the Editor and Publisher of the 

Tamil Nadu ” newspaper whose place 
of business is in Broadway, Madras, and 
he is here today to show cause why he 
should not be committed for contempt of 
Court or otherwise dealt with. 

The facts of the case can b9 stated 
quite^ briefly and they are as follows: 
One Sathappa Chettiar at whose instance 
these proceedings have been put before 
the Court is an accused person. He 
stands charged in the Court of the Sub- 
divisional Magistrate of Coimbatore with 
the offence of criminal breach of trust. 
He is the Secretary and Banker of the 


Kaleswarar Mills Ltd., and amongst 
other things ho has two mills, viz., the 
Sree Krishna Ginning Factory and the 
Soma Vilas Ginning Factory under his 
management. A complaint was present¬ 
ed against him charging him with crimi¬ 
nal breach of trust on 1st September in 
the Court beforomentioned. There were 
three heads of charge—so we gather from 
the opening of Mr. Nugent Grant—and 
they were that a certain sum which had 
been set apart for the payment of 
bonuses was received wrongly by Sa¬ 
thappa Chettiar, that out of a sum of 
money which lay in suspense account he 
set apart Rs. 75,000 inorder to misap¬ 
propriate that sum at some future date 
and that he was guilty cf receiving sec¬ 
ret commissions from vendors of cotton. 

Immediately after this complaint had 
been presented in the Subdivisional Ma¬ 
gistrate’s Court of Coimbatore a search 
warrant was moved for and obtained and 
certain mills were searched by the police. 
Two of them were the Sree Krishna Gin¬ 
ning Factory and the Soma Vilas Ginning 
Factory which, as before stated, were 
under his management. On 4th Septem¬ 
ber in the issue of that date of the res¬ 
pondent’s newspaper there appeared a 
report of the criminal charges against 
Sathappa Chettiar in the Subdivisional 
Magistrate’s Court of Coimbatore. We 
understand that the report contained an 
accurate statement of the complaint 
which was set out in extenso. Had the 
matter ended there, no proceedings for 
contempt of Court could have been taken 
against the respondent and Mr. Nugent 
Grant does not here rely upon what ap¬ 
peared with regard to that complaint 
in the respondent’s newspaper. He how¬ 
ever complains of something which was 
done by the newspaper on the same date. 
In the poster or “ contents bill "relating 
to this issuing and in the head lines the 
matter was dealt with in Tamil in four 
lines the offioial translation of which is 
as follows: 

“ Sathappa Chettiar in trouble; police searoa 
at Tiruppur, thousands of rupees, missing, cotton 
mills in danger.” 

Mr. Rajagopalan who appears for the 
respondent argues that the correct ren¬ 
dering of that passage is as follows: 

“ Sathappa Chettiar put to trouble, police 
search at Tiruppur, thousands of rupees missing 
cotton mills plight.” 

and argues that read in that way 
oonduct of the respondent does nob 
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amount to contempt of Court in so far 
as what he has done is not likely in any 
way to prejudice the fair trial of Sa- 
thappa Chettiar. With regard to the 
first line, in our view, there is not much 
difference between the official transla¬ 
tion and the interpretation put upon it 
by the respondent. It called the atten¬ 
tion of the public who were invited to 
read the newspaper to the fact that 
Borne trouble or worry had fallen upon 
Sathappa Chettiar. That by itself of 
course would not amount to anything 
but it is linked up with the next line 
which, in our opinion, clearly shows 
what those words were intended in the 
first line to convey to the public. As a 
result of this criminal complaint Sa- 
fchappa Chettiar was certainly in trouble 
and of course those people who read the 
contents bill ” but had not then read 
the newspaper would find some indica¬ 
tion of the sort of trouble that had been 
put upon him by the words “ police 
search at Tiruppur." Tiruppur was the 
plaoe where these two factories which 
were under the management of Sathappa 
Chettiar were and there was a searoh 
and as result of the search—that is the 
conclusion to be drawn from the third 
lino—thousands of rupees were fouud to 
be missing. As a result of that you get 
the fourth line that cotton mills were 
either in danger or in trouble or in a 
plight it does not matter which cons¬ 
truction is put upon the Tamil words. 

Taking these four lines together, we are 
of the opinion that readers of the poster 
and the head lines would gather that 
Sathappa Chettiar was in trouble, that 
the police were connected with the 
trouble that the trouble he was in, oc¬ 
casioned a search of the mills uudor his 
management at Tiruppur aud that as 
a result of that searoh thousands of 
rupees were found to he missing which 
was a disastrous matter for the cotton 
mills. It is argued here that in the third 
line, which after all is the most impor¬ 
tant ono, ono Tamil letter “ ma " mean¬ 
ing " allegod " was accidentally omitted 
by the compositor and that the line 
should read “ thousands of rupees alio- 
god to bo missing.” Had the words 
5 ‘ alloged ” been there, then this matter 
probably would never have come up be¬ 
fore this Court. It is an important omis¬ 
sion and wo are not going to assume that 
it was an accidental omission. Even if 


it were an accidental omission, we have 
got to ask ourselves whether that omis¬ 
sion, accidental or otherwise, does not 
convey to the public that as a fact thou¬ 
sands of rupees were missing as a result 
of the police search at Tiruppur and that 
Sathappa Chettiar was in trouble with 
regard to it and in consequence of it. 
That being so, we have got to consider 
whether the conduct of the respondent in 
publishing those lines so worded consti¬ 
tutes a contempt of Court, and we can 
do no better than to refer to the obser¬ 
vations of Lord Alverstone, C. J., in the 
case of The King v. Tibhits and Windust 

(1) at p. 88 where he says as follows: 

“ It would indeed be far fetched to infer that 
the articles would in fact have any effect upon 
the mind of either Magistrate or Judge.” 

Wo may pause here and say that it is 
not in the least likely that the words 
complained of would have any effect on 
the Subdivisional Magistrate of Coimba¬ 
tore and indeed it is extremely doubtful 
whether he would ever have seen these 
words at all: 

“ but the essence of the offence is con¬ 
duct calculated to produce, so to speak, an at¬ 
mosphere of prejudice in the midst of which 
the proceedings must go on. Publications of 
that character have been punished over and 
over again as contempts of Court, where the 
legal proceedings pending did not involve trial 
by jury and where no one would imagine that 
the mind of the Magistrates or Judges charged 
with the case would or could be induced thereby 
to swerve from the straight course.” 

It seems to us that these words are 
singularly appropriate to this case and 
it i3 impossible to say that the conduct 
complained of is not calculated to pro¬ 
duce, so to speak, an atmosphere of pre¬ 
judice in the midst of which the proceed¬ 
ings must go on. That being so, the res¬ 
pondent is guilty of contempt of Court 
and the only other matter to be consi¬ 
dered is, how is he to be dealt with by 
us. Whilst wo think that it is a serious 
thing to have omitted the word “alleged" 
thereby stating it as a fact when it pos¬ 
sibly is not that thousands of rupees 
were missing in the factories, it is a case 
which does not amount to serious con¬ 
tempt of Court. Wo think that under 
the circumstances justice will bo done by 
ordering the respondent to pay the peti¬ 
tioner's costs which we fix at Iis. 250. 
P.R.S./k.N. _ Order accordingly. 

(1) [1902] I K. B. 77=71 L. J. K. B. 4=85 L. 
T. 521=20 Cor. C. C. 70=50 W. R. 125= 
GG J. P. 5=18 T. L. B. 49. 
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Venkatasubba Rao, J. 

(Ganugalia) Mallayya —Appellant. 

v. 

( Gudimetla) Bapi Reddi and another — 
Respondents. 

Second Appeal No. 470 of 1928, Deci¬ 
ded on 9th April 1931, against decree of 
Sub-Judge, Narasapur, in Appeal Suit 
No. 69 of 1926. 

(a) Hindu Law —Alienation—Daughter—Le¬ 
gal necessity. 

A daughter of a Hindu succeeding to his pro¬ 
perty can alienate it for raising money to per¬ 
form her son’s marriage, her husband (i.e. .the 
boy's father) being too poor to meet the expen¬ 
ses, and such purpose is one of legal necessity: 
.■1.7. R. 1922 P. C. 231; 27 Mai. 300 IF.D'); 
A. I. R. 1914 Mad. 432 (F.B.); 18 All. 473 and 
3 7. C. 77, Ref.] A. I. R. 1926 Mad. 517, Dist. 

[P 30 C2J 

(b) Hindu Law—Daughter — Alienation— 
Court sale in mortgage by limited owner — 
Nature of debt decides what passes under 
sale when no record except judgment and 
sale certificate is available. 

Where in a Court silo upon a mortgage by a 
limited owner, beyond the judgment and the 
salo certificate nothing is availabie of the re¬ 
cord in the suit, which can throw light on the 
question whothcr the limited owner represented 
the inheritance or not, the nature of the debt 
decides what passes under the sale. .4. 7. R. 
1926 Mad, G22 and 34 Mad. 188, Ref. [P 31 C 1] 

M. Appa Rao — for Appellant. 

V. S un/an iray ana — for Respondents. 

Judgment.—The question I have to 
decide is, whether a daughter of a Hindu 
succeeding to his property can alienate 
it lor raising money to perform hor 
son's marriage, her husband (i.e. the 
boy’s father) being too poor to meet the 
oxpenses. 

The facts may bo shortly abated. One 
Pattonna died leaving his widow Atch- 
anna and his daughter Saramma. The 
property first devolved upon Atchanna 
and on her death on Saramraa. On 19bh 
March 1905, she granted a mortgage, 
Ex. 14, in favour of one Sarnaldis. The 
deed of mortgage was executed nob only 
by Saramma bub by her husband Bhad- 
riah and her son Veerachari. Sainaldas 
tiled Suit No. 671 of 1906 to enforce his 
mortgage, impleading to his action as 
defendants, (L) his mortgagors, (2) Sur- 
ayya, brother of Veerachari, and (3) the 
sons of one Kauchiah, the deceased brother 
of the last mentioned person. A decree 
wa9 passed against the mortgagors alone 
(i.e. Saramma, Bhadriah and Veerachari) 
and the suit was dismissed as against 
the other defendants. The mortgaged 


property was brought to sale in execution 
of the decree and was purchased in 1911 
by one Veerabrahraam, who, in his turn, 
sold it to defendant 2. Saramma died in 
1923 and her sons having predecease 1 
her, defendant 1, her husband’s nephew, 
became on her deith, the reversioner en* 
titled to the estate, and he, ignoring the 
Court sale sold the property to the plain¬ 
tiff, who has instituted the present suit 
for the recovery of the item, and his 
claim is resisted by the appellant, de¬ 
fendant 2. 

The consideration for the mortgage is 
the discharge of certain debts due under 
two promissory notes, which had previ¬ 
ously been executed by Saramma in fa¬ 
vour of Samaldas, the mortgagee. It is 
unnecessary to trace back these debts to 
their origin, for the only question that 
is material is, do the debts reproseufc, as 
alleged by the defence, amouuts borrowed 
for the marriage of Veerachari? The 
trial Court has answered this question in 
the affirmative. It has also held that 
the purpose for which the mortgage was 
granted was one binding upon the rever¬ 
sioner. On these two points, the iearned 
Subordinate Judge has come to a conclu¬ 
sion different from that of the trial Court. 
His decision, in my opinion, cannot be 
supported. 

In deciding the question, whether in 
fact, moneys wero borrowed from Samal¬ 
das and whether they were required for 
the marriage of Veerachari, the learned 
Subordinate Judge has firstly made some 
incorrect statements and secondly failed 
to advert to certain important considera¬ 
tions. For these reasons, I cannot ac¬ 
cept his finding, though it is one of fact. 
The learned Judge says: 

“None connected with these two promissory 
notes were called for the defend'.nts.” 

Thi3 is not correct. The executants 
were all dead and the only person that 
could be examined was Samaldas. His 
evidence was taken and it completely 
supports the defence. With the money 
raised from Samaldas on one of the two 
promissory notes mentioned above, a 
debt due to one Anuarachari, from whom 
some amount had originally been bor¬ 
rowed for meeting a part of the marriage 
expenses, was paid off. This Anhara- 
chari having died previous to the suit, 
he could nob be examined. Th9 state¬ 
ment made by the Subordinate Judge to 
which I have referred is therefore in- 
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correct, The learned Judge then goes on 
to state: 

"There is no independent evidence for the 
defendants, that any such debts were really 
contracted to meet the expenses of Veerachari's 
marriage.” 

This again is wrong. Both D. W. 2 
and D. W. 3 speak to this fact. They are 
independent witnesses. D. W. 2 is not 
the present owner of the property and I 
fail to see why his testimony should 
not be regarded as that of an indepen¬ 
dent witness. In any case, the state¬ 
ment of the Subordinate Judge is not 
correct. Next, the learned Judge seems 
to forget, that the promissory notes and 
those which they superseded, were as a 
fact filed in O. S. No. 671 of 1906, the 
mortgage suit. There is evidence that 
they were destroyed and no inference 
should have been drawn against the de¬ 
fence, from the fact that they wore not 
produced at this trial. Ex. 12 shows that 
defendant 2 applied for copies of the 
promissory notas.but was told that they 
had been destroyed. The Judge also igno¬ 
res that there is a finding by the Munsif, 
that in fact Veerachari’s marriage was 
performed by Saramma. The Judge re¬ 
cords no finding himself but lam satisfied 
that the District Munsif’s conclusion is 
correct. Then again, the learned Judge 
fails to advert to the fact, that after the 
Court sale in 1911, all the three mort¬ 
gagors made an attempt to get rid of it, 
for that has a material bearing on the 
question, whether there was or was not 
collusion betweon the mortgagors and 
the mortgagee. Mr. V. Suryanarayana, 
for the respondent, has strenuously con¬ 
tended that the finding is one of fact and 
f should not interfere with it in second 
appeal. But for the reasons I havo 
Stated, I cannot accept that finding and 
I agree with the District Munsif, that 
the mortgage represents a genuine and 
.bona fide transaction and that the 
tmonoys woro raised for meeting the ex¬ 
penses of Vooraohari’s marriage. 

The District Munsif rooords a finding, 
and in my opinion correctly, that Saratu- 
tna’s husband, Bhadriah, was not posses¬ 
sed of sufficient moans to enable him to 
perform the marriage of his son. The 
lower appellate Court givos no distinot 
finding on the point. The question of 
law that arises on those facts is, was tho 
purpose for which the alienation was 
mado, one of legal necessity under the 


Hindu law ? In Sardar'Singh v. Kiuij 
Bihari Lai (1), their Lordships of tho 
Judicial Committee observe that the 
Hindu system recognizes two set3 of 
religious acts. One is in connexion with 
the actual obsequies of the deceased, and 
the periodical performance of the obse¬ 
quial rites prescribed in the Hindu reli¬ 
gious law, which are considered as essen¬ 
tial for the salvation of the soul of the 
deceased. Tho other relates to acts which 
although not essential or obligatory are 
still pious and if performed are merito¬ 
rious and conduce to the spiritual benefit 
of the deceased. The distinction bet¬ 
ween these two kinds of acts must be 
borne in mind ; the first, as is pointed 
out, is essential or obligatory, whereas 
the second, while not being essential, is 
simply pious and conduces to the bliss 
of the deceased's soul. But both these 
classes of acts are recognized under the 
Hindu system as religious acts. Trevel¬ 
yan while considering what constitute 
proper objects for the alienation by a 
restricted female owner, mentions tho 
following purpose : 

"To provide for the maintenance of dopondeut 
members of her family, whom her husband or 
the other last full owner (as the case may bej 
was legally or morally bound to support, and 
for their marriages or other necessary religious 
ceremonies, on a reasonable scale, having regard 
to the amount of the property and the position 
of tho familv : Trevelyan's Hindu Law, 3rd 
Edn. p. 522.” 

In the case where the limited ownor is 
a daughter, does her son, when his father 
has not the means to perform his mar¬ 
riage, answer this description or not ? 
Surely, ho is a dependent member of her 
family. Again, can there bo a doubt that 
a Hindu, according to accepted notions 
is morally bound to support, or perforin 
the marriage of, his indigent daughter's 
son ? I stress the word “ morally” as 
the law a3 stated in the passage quoted 
above, does not insist that the obliga¬ 
tion of the last full ownor should be 
purely legal. The reasoning, which pre¬ 
fers in this connexion, a daughter’s 
daughter to a daughter's son, seems, with 
all respect, faulty. A daughter's son oc¬ 
cupies in tho Hindu system and under 
the Hindu law a special and privileged 
position. Though a bhinnagotra sapinda, 
ho takes a place as heir, even before 
parents and other gotraja sapindas. In 

(1) A. I. R. 1922 P. C. 261 = 03 I. 0. 36 = 49 
I. A. 383-41 All. 503 (P.O.). 
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Karuppai Nachiar v. Sankaranarayanan 
Che tty (2), ancient tests are quoted to 
show the peculiar place a daughter’s son 
occupies in the older Hindu law. Accord¬ 
ing to Vishnu : 

“If a man have neither son, nor son’s son, 
nor (wife nor female) issue, the daughter’s son 
shall take his wealth. For in regard to the 
obsequies of ancestors, daughter's sons are con¬ 
sidered as son’s sons.” 

Manu declares, that by a male child 
whom a daughter produces, the maternal 
grandfather becomes the grandsire of a 
son’s son. The learned Judges in the 
case just mentioned, after referring to 
the very high rank accorded to a daugh¬ 
ter’s son in the old Hindu law, go on to 
observe, that even under the present 
law, his position practically remains 
unchanged. The statement found in the 
cases to which I have been referred, that 
the marriage of a daughter’s daughter 
may, if at all, be considered a proper 
object and not that of a daughter’s son, 
involves, with great deference, a confu¬ 
sion of thought. Whether from the point 
of view of a joint Hindu family, the mar¬ 
riage of a boy, as distinguished from a 
girf, is a family necessity or not, was a 
question on which there was some differ¬ 
ence of opinion till it was decided in 
the affirmative by Gopalakrishna v. 
Venkatanarasu (3). While dealing with 
the power of a limited female owner, 
we are concerned not with any ques¬ 
tion of family benefit but with what 
conduces to the spiritual benefit of the 
deceased male holder. While a daughter’s 
daughter has undoubtedly a special claim 
a daughter’s son, by reason of the pri¬ 
vileged position assigned to him in the 
Hindu system, stands even on a better 
footing. In Rustam Singh v. Moli Singh 
( 4 ), where the father not being possessed 
of ’ sufficient means, the mother, in order 
to raise money to meet the expenses of 
her daughter’s marriage, mortgaged pro¬ 
perty of her own, which had come to her 
from her father, it was held that the 
mortgage was made for legal necessity 
and was a valid mortgage. This deci¬ 
sion was followed by a Bench of our 
Court in Chudammal v. Nadamuni 
Naidu (5). I am not in the least dis¬ 
posed to question the correctness of 
these cases ; on the contrary, they lav 

(2) [1904] 27 Mad. 300 (F.B.). 

( 3 ) a. I. R. 1914 Mad. 432=37 Mad. 273 = 17 
I. C. 308 (F.B.). 

(4) [1S96] IS All. 424=(1896) AAV.N. 15 d. 

(5) [1909] 3 1. C. 77. 


down, in my opinion, a rule entirely in 
harmony with the Hindu law. Raja- 
go palachari v. Sami Reddi (6), a case 
decided by Devadoss, J., has been 
relied on by the appellant. I must 
express, for the reasons I have al¬ 
ready given, my most respectful dis¬ 
sent from that ruling. The actual 
docision in the case I may state has been 
set aside on appeal though on a different 
ground. I may further point out that 
the learned Judge rests his conclusion, 
even granting that it is otherwise cor¬ 
rect, on an older view, which has been 
declared to be wrong by a Full Bench 
in Gopalakrishnan v. Venkatanarasu (3), 
as case evidently not brought to his 
notice. Mr. Suryanarayana also relied 
upon a case decided by Anantakrishna 
Ayyar, J. : L. Ananda Rao v. Venkata¬ 
subba Rao (7). The alienor there was the 
widow, and not the daughter, of the last 
male holder, but that makes no diffe¬ 
rence. Further, there was a finding, that 
the boy’s father was possessed of suffi¬ 
cient means, and although the case may 
bo distinguished on that ground, I feel 
bound to express my most respectful dis¬ 
sent from the principle underlying that 
judgment. Firstly, can it reasonably be 
said, that the maintenance of a daughter’s 
son is not a proper object ? His father 
being needy and poor, is the rich mother 
to allow her son to starve ? Suppose 
again, that the boy is attacked by a seri¬ 
ous disease which calls for expensive me¬ 
dical aid, is the mother, though possessed 
of wealth, to allow him to succumb to 
that disease ? Is the preserving of his life 
of no concern to the deceased’s soul, he 
being the person who is to offer him fune¬ 
ral oblation? According to Anantakrishna 
Ayyar, J., no part of the estate can be 
sold even for maintaining the boy. 

It seems to me, on the contrary, that 
not only in the extreme cases to which I 
have referred, but even in respect of the 
boy’s education and advancement in life, 
his mother can legally‘incur expenses 
and, if necessary, for meeting them, alie¬ 
nate the estate in her hands. Nor must 
one forget, that the daughter’s son, if he 
happens to survive his mother, is the 
very person that would eventually be¬ 
come entitled to that estate. I therefore 
hold that the alienation m_ question is 
valid and binding on t he plain t iff. _ 

6) A. I. R. 1926 Mad. 517=93 I. C. 49. 

7) A. I. R. 1930 Mad. 287=123 I. C. 812. 
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The next point to decide relates to the 
interest that passed at the Court sale. 
No doubt, to the suit on the mortgage, 
Suriah and Kanchiah's sons were im¬ 
pleaded as defendants, and against them 
the claim was dismissed. But what ap¬ 
pears fiom the judgment is, that it was 
so dismissed on the ground that they 
were unnecessary parties, the alternative 
case, that the property belonged to Bhad- 
riah and not to Saramma, having been 
found against. Beyond the judgment and 
the sale certificate, there is no other re¬ 
cord in that suit now available, which 
oan throw light on the question, whether 
the daughter in those proceedings re¬ 
presented the inheritance or not. In such 
a case, one must necessarily turn to the 
nature of the debt to deoide what passed 
at the sale: Akula Sanyasi v. Rama- 
chandra Rao (8). (at pp. 75 and 78 of 51 
M.L.J.) : see also Veerabhadra v. Mara, 
daga Nachiar (9), (at pp. 204 and 206). 
On my finding, that the debt was of a 
binding character, 1 must hold, differing 
from the lower Courts, that what passed 
was the whole property and not merely 
the interest of Saramma. There is noth¬ 
ing in the judgment in that suit to indi- 
Icato the contrary and indeed the descrip¬ 
tion in the sale proclamation confirms 
fcho view l have taken. 

In the result, the plaintiff fails and 
his suit is dismissed. In the circum¬ 
stances, I diroct each party to bear his 
oosts throughout. 

Leave is refused. 

P.R.S./ViB. _ Suit dism isse l. 

(8) A. L H. 1 \M> Mad. G'J 2 — ‘J6 I. C. GUI 

(9) [1911] 84 Mad. 188=8 I. C. 1072. 
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Curgenven, J. 

V. K. Kunju Kombi Achan and nolher 

—Petitioners. 

v. 

Amynu Respondent. 

1>ofcn8 - Noa 2385 and 2960 

Mil’ . 01 °° d ° n 19th August 1931 

Malabar Law- K.rnav.n- Application by 
karnavan to withdraw app..|-J U nior mr, n - 
b«r» applying to be made appellants—Appli¬ 
cation by karnavan filed before application* 
of junior members—Until orders are passed 
on application to withdraw matter must be 
regarded as pending—Karnavan not acting 
bona fide in withdrawing appeal—Prayer ol 
junior members can be granted—Civil P. C 
(1908), O. 1. R. 10. 

A suit filed by n karnavan as such is a re 
prefiontative suit and tho adjudication in snch 
u suit is biuding upon tho members of the tar' 


wad. But an application by an anandravau 
either to be added as a party in a suit brought 
by the karnavan or to bo substituted cau be 'al¬ 
lowed only where tho Court has grounds to sup¬ 
pose that the karnavan is not acting bona fide 
in the interests of the tarwad. Where the 
application to withdraw his appeal is made by 
the karnavan at some date anterior to the dates 
on which the applications are filed by the junior 
members of the tarwad to be impleaded in the 
appeal as supplemental appellants, and where 
there is evidence to show that the karnavan has 
applied to withdraw the appeal with the inten¬ 
tion of causing loss to the tarwad tho matter 
must be regarded as pending and the appellant 
as a party until orders are passed on his appli¬ 
cation to withdraw and it is in the interest of 
the tarwad that the appellant should not be 
allowed to withdraw until tho applicants have 
been added as supplemental appellants : 59 

I. C. 233, Rcl. on. ; 32 Bom. 345, not Foil. ; 10 
W. R. 373 and 20 Mad. 129, Ref. [P 32 C 1, 2] 

C. Unikonda Menon—iot Petitioners. 
C. R. Visiuanadha Ayyar—iot Respon¬ 
dent. 

Order—The appellant (defendant 1) 
in Second Appeal No. 521 of 1930 is the 
karnavan of a Malabar tarwad. I have 
to dispose of two applications by junior 
members of the tarwad to be impleaded 
in the second appeal as supplemental ap¬ 
pellants 2 and 3. A prayer is added 
khat the present appellant, the karnavan 
should be removed or converted into a 
respondent. That prayer is however 
superfluous because the karnavan himself 
has applied to withdraw his second ap¬ 
peal. The question is whether the two 
applications to add the junior members 
as parties should be granted in view of 
this latter circumstance. It is no doubt 
true that, when an appellant desires to 
withdraw his appeal or a plaintiff his 
suit, tho opposing party cannot resist 
such an application ; nor would the 
Court be justified in disallowing it. This 
has boon held in . Ramcharan Bi/sack v 
Harvey (l) and Mahant Biharidasji vl 
Parshotamdoss (2). 

The former case is also authority for 
the position that the Court upon such an 
application being made is immediately 
deprived of authority to entertain the 
claim and it can thenceforth only deal 
with tho question of costs. It appears 
to mo that such a view is only compati- 
hie with the position that the Court has 
to pass no order recording the fact of 
withdrawal and the disposal of the suit 
;y that means and I am not clear that 
until it passes such an order it is de- 

( 1 ) [1868) 10 W. B. 370. “ “ 

(2) 11908] 32 Bom. 345=10 Bom. L. R. 293. 
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prived of jurisdiction over the suit for 
all purposes. It may however be con¬ 
ceded that in all ordinary circumstances 
.the party prosecuting an action may at 
any time withdraw it. The question 
however is whether in a representative 
suit other parties interested in the sub- . 
ject-matter of it may obtain leave to 
carry it on by being impleaded notwith¬ 
standing the withdrawal by the original 
appellant. It has been held ift Vasudevan 
v. Sankaran (3) that a suit filed by a 
karnavan as such is a representative suit 
and there is no question that the adjudi¬ 
cation in that suit is binding upon the 
members of the tarwad. It is not of 
course in all cases that the'prayer of an 
anandravan either to be added as a party 
in a suic brought by the karnavan or to 
be substituted, should bo granted. The 
Court must have some grounds to sup¬ 
pose that the karnavan is not acting 
bona fide in the interests of the tarwad. 
The present applications are supported 
by affidavits and the allegation is made 
in them that there is even now pending 
a suit filed by the members of the tar¬ 
wad to remove the present appellant 
from the tarwad management, and that* 
out of spite owing to the filing of that 
suit, and with the intention of causing 
loss to the tarwad the karnavan has de¬ 
cided to withdraw the second appeal. 
No countor-affidavit has been filed in 
denial of these allegations, and it ap¬ 
pears to me that this ground, if true, is 
a sufficient reason for allowing the 
anandravans to carry cn the litigation. 

The application to withdraw seems to 
have been filed at some date anterior to 
the dates on which these applications 
wore filed, but as I have said, I must re¬ 
gard the matter as still pending and the 
present appellant still a party until 
orders are passed on his application to 
withdraw. In somewhat similar ciroum- 
stances in Sirajuddin Saliib v. Satar 
Sahib (4), Sadasiva Ayyar and Odgers, 
J.T., allowed the transposition of a defen¬ 
dant into a plaintiff. That was a suit 
filed by a person calling himself a trus¬ 
tee and during its currency he put in a 
petition to withdraw it. The question 
arose whether in view of that application 
it was open to the Court to transpose a 
defendant as a plaintiff and much the 
same argument s w ere employed as here. 

(3) [1997] 20 Mad. 129=7 M. L. J. 102 (F.B.). 

(i) [1920] 59 1. C. 233. 


Odgers, J., remarks with reference to the 
contention that the Court loses jurisdic¬ 
tion as soon as the application is filed: 

“ It seems clear that, although the plaintiff 
may bo intitled to withdraw his suit when he 
likes, he can only do so by petition on which 
the Court must pass orders, with notice to the 
parties on the question of costs.” 

I conclude accordingly that for the 
purpose of passing orders on these peti¬ 
tions the second appeal should still be 
taken to be pending and that being so, I 
consider that it is clearly in the interests 
of the tarwad that the appellant should 
not be allowed to withdraw until the 
two applicants have been added as 
supplemental appellants. It seems 
reasonable however that their action 
should not involve the tarwad in any ex¬ 
pense which might have been avoided by 
tbe withdrawal of the second appeal. 
They have themselves undertaken person¬ 
ally to meet any costs which may be 
incurred and I make the order substi¬ 
tuting their names for that of the pre¬ 
sent appellant on condition that they 
jointly and severally give security for 
any costs that may be awarded against 
them in second appeal in the sum of 
Rs. 150 to the satisfaction of the District 
Muusif of Palghat within one month 
from the date of receipt of this order. 

r.R S./p.N. Application alloived. 
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Madhavan Nair, J. 

( Medipalli) Narayanappa— Plaintiff— 
Appellant. 


v. 

Kuruba ITanuvianthappa Defendant 

—Respondent. . 

Second Appeal No. 2334 of 19^7, Deci¬ 
ded on 29th .lanuary 1931 , against decree 
of Dist. Judge, Anantapur, in Appeal Suit 


*o. 135 of 1926. 

Possession-Suit for-Ne.ther plamtiff nor 
lefendant proving title-Pla.nt.ff showing his 
.ossession for five years-He is entitled to 

ecree. . . , 

Where in a suit brought for possession Ot land 
leitber the plaintiff nor the defendant has 
.een able to prove his title but the plaintiff has 
hown that he was in possession for five years 
vhen he was dispossessed, plaintiff is entitled 
o a decree for possession : 2 Pat . L. J. 2305 26 
\Iad. 514 and 20 Cal. 834 (P. C.), Beh *** 

C. 55, Ref . 33 L 1J 

S. Banganatha Iyer —lor Appellant. 

K Ttaiah I tier —for Respondent. 


Judgment.—In this case the plaintiff- 
appellant sought to recover possession of 
a land from defendant 2; and he also 
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asked for an order of injunction against 
him. It is not necessary to state the facts 
of the case in any detail. 

The iftaintiff supported his claim on 
the basis of title and also possession. The 
property admittedly belonged to Sanji- 
vappa. The plaintiff lived with him and 
continued in possession of his land and 
his house after his death till 1925 when 
he was dispossessed of the former by de¬ 
fendant 2. The plaintiff put forward a 
will” which has been found to be a for¬ 
gery by the lower Courts. Defendant 2 
resisted the plaintiff’s case on the ground 
that he has obtained a sale deed from de¬ 
fendants 3 and 4. Both the lower Courts 
have found that defendants 3 and 4 had 
no title to convey to defendant 2 and 
that he has not proved his title. The re¬ 
sult is that neither the plaintiff nor de¬ 
fendant 2 has been able to prove his 
title but the plaintiff has succeeded in 
showing that he was in possession for 
five years. The question is whether on 
the ground of that possession for five 
years he is not entitled to get a decree 
against defendant 2 who has neither title 
nor possession. It has been held in Is - 
mail Ariff v. Mahomed Ghouse (l) by the 
Privy Council that possession of land is 
sufficient evidence of right as against a 
person who has no title whatever and 
who is a trespasser. I think the prin¬ 
ciple of this decision should be applied in 
deciding the present case. It has beon 
held in a series of cases all of which are 
referred to in Ml. Sahodra Koer v. Go. 
berdhan Tewari (2), (at p. 166 of 1917 
P. II. C. C.) that where a person has no 
title, a decree can be*given to him on 
the ground of possession as against a 
trespasser. The leading decision of this 
Court isthe well-known decision in Nara- 
yana Row v. Dharmachar (3). It is dif¬ 
ficult to support the judgment of the 
lower Court on any ground. But Mr. 
Uajah Ayyar has tried to support it on 

the nn° Und - thafc !t mU9fc be ta,:0n tbafc 

the possession of the plaintiff began un- 

Ca t m ° int ° pO8S0s8ion by 

“ 0 ?£ er . fch .°. doa . fch of Sanjeevappa and 
if so, the decision in Nallagonda Pedda 
Chtnna Reddy v. Asupallee Budda Reddy 
(4J, would be en ough to support the judg. 

(1) IjgMj 20 Cal. 834=20 I. A. 99=0 S, r . 305 

(2) [1917] 2 Pat. L. J. 230=39 I. C. 459 

(3 ) [1903] 26 Mad. 514. 

(4) [1915] 31 I. 0. 55. 
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ment of the lower Court. Assuming that 
the deoision is good law there is nothing 
to support the suggestion that the plain¬ 
tiff came into possession forcibly and 
under the cover of a forged will. The 
facts show that he was staying with San¬ 
jeevappa and after Sanjeevappa’s death 
continued in possession of the house and 
the lands. In these circumstances the 
deoree of the lower appellate Court should 
be set aside and the decree of the Dis¬ 
trict Munsif should be restored with 
costs here and in the Courts below. 

P.R.S./p.N. Decree set aside. 
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Anantakrishna Aiyar and Sunda- 

RAM CHETTI, JJ. 

(Maddur) Muniswami Clietty— Peti¬ 
tioner. 

v. 

Board of Revenue , Land Revenue and 
Settlement, Madras and another— Res¬ 
pondents. 

Civil Misc. Petn. No. 1227 of 1930 
Decided on 22nd April 1931. 

(a) Madras Village Courts Act (1889), S. 8 
—Order removing member of panchayat 
must be deemed to be judicial order and not 
departmental or administrative. 

A member of the Panchayat Court is not as 
such a departmental subordinate to the Col¬ 
lector. The right, which such momber has 
concerns his status and is a valuable legal 
right, and any order which has the effect of 
in any way impairing or -faking away such 

right should prima facie betaken to be more of 

a judicial character rather thau that of a more 
departmental or administrative character: 
Local Government Board v. Arlidge, (1915) A.C 

ia ?k?M A VII r- [P 35 C l] 

(b) Madras Village Courts Act (1889) S 

8 — •Final ’ means not open to further ’ao- 
peal. H 

*W?K W ° rdUSed in S - 8 rea Hy means 
that the said decision is not open to any fur¬ 
ther appeal and the insertion of the word‘‘final’ 
in S. 8 does not of itself, preclude the Hj G h 
Court from entertaining an application for 
relief by way of certiorari, if the other condi¬ 
tions bo satisfied- 14 Cal. G7 (F.B.)- 13 M r 

*■ 4 » I =“ i S'? »• *« Batt Uiucr ‘u d .(l&yi 

A, t i 1\CJ • rp qi- p qi 

(c) Madras Village Courts Act (1889) S 

8—Collector cannot delegate his poweri 
decide questions. 0 

Under S. 8 it is not open to Collector ,1 1 

gate to any .other person the right to 8 ?' 

questions which are confided to him for de ° 
sion under the terms of the Act r® L 

<d, Madras Village C.u r U A ct (SIS, 0 V 

££££*. to '~ Nohc " *• 

Ordinarily, the Collector is bound 
notice of the date on which he is going to take 
a case under S. 8 for enquiry and decision. 

[P 37 C lj 
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(e) Madras Village Courts Act (1889), S. 
g—High Court has power to entertain ap¬ 
plication for relief by way of certiorari in 
cases of inquiry by Collector. 

Merely the circumstance that a Collector act¬ 
ing under S. 8 is not a Court is no obstacle to 
High Court’s entertaining an application for 
relief by way of certiorari if other conditions 
are satisfied since the High Court has such 
power in respect of persons or bodies exercising 
judicial functions and adjudicating legal rights 
of parties, in addition to its powers of supervi¬ 
sion and revision under S. 115, Civil P. C. and 
S. 107, Government of India Act: 39 Mad.1085; 
A. I. R. 1919 P. C. 31 and A. I. R. 1930 Mad. 
896, Ref. [P 37 C 2] 

(f) Madras Village Courts Act (1889), S. 8 
—Authorities acting under S 8 must do so ac¬ 
cording to rules of natural justice. 

Madras Village Courts Act does not prescribe 
in detail the procedure to be adopted in decid¬ 
ing matters under S. 8 and consequently in the 
absence of any inscribed procedure the autho¬ 
rity concerned must act according to the rules 
of natural justice: Local Government Board 
v.^Alridge, 1915 A. C. 120, Ref. [P 33 C 1,2] 

T. K. Srinivasathathachariar — for 
Petitioner. 

The Govt. Pleader —for Respondents. 

Order.—This is an application filed 
by Maddur Muniswami Chetty praying 
that the High Court may be pleased to 
issue a writ of certiorari to the Board 
of Revenue, Land Revenue and Settle¬ 
ment, Madras (respondent 1), and the 
Collector of Chittoor, (respondent 2), 
and to call for the entire records in con¬ 
nexion with the proceedings taken 
against the petitioner which resulted in 
the removal of the petitioner from his 
position as a member of a Panchayat 
Court, and to quash the proceedings. 

The petitioner was one of the members 
of the Panchayat Court of Tirupathi. 
The President *of the Board sent up a 
complaint against the petitioner alleg¬ 
ing that the petitioner was guilty of 
certain specific misconduct and that he 
was not a fit person to continue as a 
member of the Panchayat Court. The 
petitioner in his turn sent up a petition 
against the President of the said Court 
charging him with irregularity in the 
conduct of the proceedings and other 
specific acts mentioned in that petition. 
The Collector of Chittoor directed the 
Tahsildar of Chandragiri Taluk to en¬ 
quire into the matter of both the peti¬ 
tions after giving due notice to the 
petitioners. The T. hsildar, it is alleged, 
gave notice to the petitioner as well 
as the President in respect of both the 
above petitions, and after taking the 
depositions of several witnesses sent up 
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the records to the Collector. The Col¬ 
lector passed orders on 8th October 
1929 to the following effect: 

“M.R. Ry. Madduru Muniswami Chatty Gam 
is a member of the Village Panchayat Court 
at Tirupathi. He is found to be quarrelsome 
within the Court during the conduct of its 
business. His membership of the Court is 
clearly prejudicial to its efficiency and reputa¬ 
tion. He is therefore removed under S. 8, 
Madras Village Courts Act, 1889, from the 
membership of the Court, with effect from the 
date of this order.” 

The petitioner thereupon appealed to 
the Board of Revenue. The Board of 
Revenue dismissed the appeal by its 
resolution dated 12th February 1930. 
The Board remarked that ‘it has peru¬ 
sed the appeal petition and the connected 
records” and that it considers that the 
appellant is unsuitable to be a member 
of the Panchayat Court. The appeal 
was accordingly dismissed. Munisami 
Chetty filed the present application to 
the High Court, and in the affidavit that 
he filed in support of his application he 
made allegations to the effect that no 
notice was given to him of the inquiry 
by the Tahsildar that the enquiry was 
conducted in his absence, and at one 
stage when ho was present he was 
directed to stand outside the building 
while the Tahsildar was examining cer¬ 
tain witnesses. In effect he complained 
that the enquiry by the Tahsildar did 
not comply with the principles of natu¬ 
ral justice. The affidavit also went fur¬ 
ther and specifically stated that nc 
formal charges were framed either by 
the Tahsildar or by the Collector and 
that he had no opportunity of either ex¬ 
plaining the evidence against him or to 
adduce evidence in his favour which he 
wanted to adduce. He also complained 
that his counsel was not given an op¬ 
portunity to argue his appeal before the 
Board. Having regard to the serious 
nature of the allegations made in the 
affidavit we issued notice to both the 
respondents, namely, the Board of 
Revenue and the Collector. When this 
matter came before us on a former oc¬ 
casion, we had before us only the affi¬ 
davit of the petitioner and also the affi¬ 
davit filed by the Collector in answer to 
allegations contained in the petitioner s 
affidavit. We thought that it would be 
more satisfactory if an affidavit from the 
Tahsildar who conducted the enquiries 
in this case under the order of the Dist¬ 
rict Collector could be filed is available- 
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Now we have got an affidavit sworn to 
by the Tahsildar, and the petitioner has 
filed his reply affidavit with reference to 
the Tahsildar’s affidavit. 

Before we go further into the merits 
of the controversy we think it proper to 
consider one or two points of a prelimi¬ 
nary nature raised in the affidavit filed 
by the Collector. 

In para. 4 it is stated: 

“Neither the Collector nor the Board of 
Revenue when exercising the powers conferred 
on them by Madras Act 1 of 1899 are sub¬ 
ordinate to the jurisdiction of this Honourable 
Court.” 


In para. 7 it is alleged as follows: 

‘‘‘Theaction of the Collector in removing the 
petitioner from office, and of the Board oi 
Revenue in affirming the said action, are de¬ 
partmental and administrative in respect oi 
which a writ of certiorari does not lie.” 

If the said orders arefin essence de¬ 
partmental or administrative orders, it 
is clear that remedy by way of certio¬ 
rari would not ordinarily be available 
to the. petitioner. In this connexion it 
is desirable to refer to the provisions of 
S. 8, Madras Village Courts Act. Under 
that section: 

the Collector of the District may suspend oi 
removo a Village Munsif or a member of the 
village Court for incapacity, neglect of duty 
miHconduot, or other just and sufficient cause 
and shall do so on a requisition pissed by the 
District, Judge for like cause appearing in the 
judicial proceedings of a Village Munsif. ” 

Paragraph 2 of that section is also 
important. 

" From ovory order of suspension or removal 
an appeal may be made within three months 
to the Board of Revenue if the order was passed 
J y . * h ® Collector without orders from tho Dis- 
trict Judge, or to the High Court if passed upon 
such orders. The decision of the Board of Rc- 
vonuo or tho High Court, as the case may be, on 
all such appoals shall be final ” 

Reading the provisions of S. 8, it is 
clear that tho order complained of in the 
present case could not be said to be a 
more departmental or administrative 
order A member of the Panohayat Court 

Ifcottln *u° ] \ a d0 P artm e”fcal subordinate 

| m e nbB°°Ki <i “ t0r - Thori «M. which such 

£r*hta w - or i v irni[ii8trat ivo oh.,r 

son Of h V, T deriV0a length bv rea- 

fl-jotion Jn° fa0t that para * 2 ° f tho 
Court . OV ? an a PP eal to the High 
Court against such orders in certain 


cases, as, for example, when the initia¬ 
tive was taken by tho District Judge by 
making a requisition to the Collector to 
proceed under S. 8 of the Act. It cannot 
bo said that one and the same order, if 
it was initiated in one way is of a de¬ 
partmental or administrative oharacter, 
but that, if it was initiated in another 
way, it is of a judicial character, more 
especially when the result of the order 
would be to take away from a person his 
status as a member of the Panchayat 
Court. It could not be contended that a 
right of appeal is given to the High 
Court in respect of a mere departmental 
or administrative order passed by the 
Collector. 

As observed by Lord Parmoor at p. 142 

(of 1915, A. G .) Local Government Board 
v. Arlidge (1): 

“Whether tho order of the Local Govern¬ 
ment Board is to be regarded as of an adminis¬ 
trative or a quasi judicial character appears 

to mo not to be of much importance, since if 

tho order is one which affects tho rights and 
property of the respondent, the respondent is 
entitled to have tho matter determined in a 
judicial spirit, in accordance with tho princi¬ 
ples of substantial justice. ” 

It is clear that the essence of the pro¬ 
ceedings before the Collector in this case 
was one relating to the legal rights pos¬ 
sessed by the petitioner as a member of 
the Panchayat Court, and tho decision 
being one relating to a judicial matter, 
we think that tho preliminary points 
mentioned in the Collector’s affidavit 
about the want of jurisdiction in this 
Oourt to deal with this matter should be 
decided against the Collector. 

Then it was argued by the learned 
Government Pleader that, having regard 
to the last sentence in S. 8 of tho Act, 
namely, that the decision cf tho Board 
of Revenue or the High Court as the case 
may be on all such appeals shall be “final”, 
the petitioner has no further remedy. 
It could not be contended at this time 
of the day that because tho word “final” 
is used, therefore tho remedy by way of 
certiorari is not available, if in other 
respects a party would be entitled to the 
same. The word “final” used in the sec¬ 
tions really means that the said decision 
is not open to any further appeal. The 
question as to what is the meaning of the 
word final had to be considered in 


(1) [1915] A. C. 120=84 L. J. K. B. 72=111 
L. T. 905=79 J. P. 97=12 L. G. R. 1109= 
30 T. L. R. C72. 
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Faharni Tannissa Begum v. Secy, of State 
(2) and Muthuvaian v.Periaswami Iyer (3). 
It is however nob necessary to go into 
those cases just now, because the Privy 
Council had to consider the effect of 
the insertion of such words in enact¬ 
ments in relation to the remedy by way 
of certiorari. In Rexv. Nat Ball Liquor 
Limited (4). at pp. 159 and 160, their 
Lordships of the Privy Council consider 
this question. Their Lordships remark 
that the insertion of the words “final," 
and “without appeal’’ in statutes does 
not restrict or take away the right of the 
superior Court to bring the proceedings 
before itself by certiorari, if the other 
conditions be satisfied. Even after the 
insertion of such words in several 
statutes, and even after the decision of 
the Courts that the insertion of such 
words does not take away the remedy 
by way of certiorari in proper oases, the 
legislature has not thought proper to 
make any amendments. The Privy 
Council further remarked that the legis¬ 
lature by continuing to use the same 
language in subsequent enaotments 
should be taken to have accepted this in¬ 
terpretation put upon these words by 
Courts. Those remarks substantially 
apply to the present case also. 

As remarked in Halsbury’s Laws of 
England, Vol. 10, p. 175, para. 345: 

"Certiorari oan only bo taken away by ex¬ 
press ncgvtivo \vord9. It is not taken away by 
words which direct that certain matters shall 
be ‘finally determined’ in tbo iuferior Court, nor 
by a proviso that ‘no other Court shall inter¬ 
meddle’ with regard to certain mattors as to 
which jurisdiction is conferred on the inferior 
Court.” 


Again in para. 346, it is stated: 

“Clauses by which certiorari is taken away 
are Btrictly construed.” 

In Warton’s Law Lexicon, p. 150, it is 
stated as follows: 

“An appeal does not lie unless it is expressly 
given by statute, but cortiorari always lies un¬ 
less it is expressly taken away by statute.” _ 

It therefore seems to us that the in¬ 
sertion of the word “final” in S. ® 
not, of itself, preclude the High Coui 
from entertaining an application oi 
relief by way of certiorari, if 0 er 

conditions be satisfied. With these re¬ 
marks, we proceed to deal with the ap¬ 
plication on its merits. 

The chief allegationsi made by the peti- 

(2) [1887] 14 Cal. 671SVBT). 

3) [1903] 13M.L. J.497. 

4) [1922] 2 A. 0. 128=91 L. J. P. 0. 146- 
127 L. T. 437=38 T. L. R. 541. 




lioner are, as has been mentioned already 
that he had no notice of the inquiry 
made by the Collector, and that no 
charges were framed against him. It is 
also mentioned that the Collector has no 
jurisdiction to delegate his functions in 
this matter to any other officer. The 
answer to the latter contention is clear. 
The Collector is the officer to whom this 
power is given by the Act, and it is 
not open to him to delegate to any other 
person that particular jurisdiction—that 
is the right to decide questions which 
are confided to him for decision under 
the terms of the Act. But in this case 
the Collector has not done anything like 
that. He has not delegated to any other 
person his right to decide the matter. 
What has been done is to direct a sub¬ 
ordinate of the Collector, namely, the 
Tahsildar of Chandragiri, to give notioe 
to the parties interested to inquire into 
the matter, to record evidence, and 
submit the records to him, so that, with 
those materials before him the Collector 
may use his own discretion in the mattei 
and exercise the jurisdiction specially 
vested in him by S. 8 of the Act The 
present case not being a case o o ora¬ 
tion, the cases quoted by the learned ad¬ 
vocate for the petitioner do not call for 

The action of the Tahsildar has been 

severely criticized on behalf of the peti¬ 
tioner V But, after reading the affidavit 
filed by the Tahsildar, we feel no doubt 
that of the two versions, the Tahsildar s 
version is clearly the one that we should 
act upon. We have got the admitted 
fact that on 11th August 1929 the peti¬ 
tioner gave a statement before the 
Tahsildar. The petitioner is no doubt 
right in complaining that no formal 
charges” were framed in this matter. It 
would have been more satisfactory if 
that had been done, and such a proce¬ 
dure would have rendered unavailable to 
the petitioner the main argument which 
he has been urging to get rid of the order 
against him. But we find from the state¬ 
ment of the petitioner referred to above, 
that the acts complained of against him 
were specifically put to him. In fact the 
very first sentence of that statement 
makes it clear that he was apprised of 
the real matters of complaint made 
against him, and asked to give his own 
explanation. The Tahsildar also states 
that he explained the contents of both 
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the petitions to the petitioner as well as 
to the President. He also states that 
the petitioner was present when the in¬ 
quiry was being conducted, except at a 
later stage when owing to the petitioner's 
own default, he was not present though 
the date to which the inquiry was ad¬ 
journed was communicated to him. On 
30th August 1929 the petitioner again 
went to the Tahsildar and gave a list of 
certain witnesses. The Tahsildar states 
that of the witnesses mentioned in the 
list such of those as the petitioner 
wanted to be examined were examined. 
The Tahsildar swears that the petitioner 
was never asked to go out of the building 
when the evidence was being recorded. 
Having regard to the statements made 
by the Tahsildar, and seeing that the 
Tahbildar’s statements are supported by 
other records in the case, we think that 
the complaint made by the petitioner 
under the several heads mentioned above 
has not been made out. But it was 
argued that the petitioner was not given 
an opportunity to argue before the Col¬ 
lector. It does not appear that the peti¬ 
tioner expressed any desire to be given 
an opportunity to do so. Ordinarily 
the Collector is bound to give notice of 
the date on which he is going to take a 
case like this for inquiry and decision. 
But having regard to the course taken in 
the present case one can easily see that 
the petitioner was satisfied with making 
his representations in writing to the 
Tahsildar and leaving the Collector to go 
through the records and to pass such 
orders as he thought proper. We do not 
think that, in the circumstances of the 
present case, the Collector’s failure to 
give further notice to the petitioner 
should be taken to have really prejudiced 
the petitioner. 

Then it was argued that before the Board 
of Revenuo also the petitioner's counsel 
was declined an opportunity to argue his 
case. The appeal to the Board was pre¬ 
pared by his learned advocate, and he 
stated in that petition of appeal that, "if 
necossary , he might be heard.” Having 
regard to the context, the reasonable 
interpretation of the appeal memorandum 
is that the petitioner was satisfied with 
putting his points in writing, and loft it 
to the Board whether it would, in the 
oircurnstances, hear counsel. Having 
left the matter to the Board to decide 
whether counsel should be heard or not, 


it is not open to the petitioner now to 
complain that his counsel was not heard. 
If we were not able to place that inter¬ 
pretation on the appeal petition, and if 
it were clear to us that the advocate who 
presented that petition to the Board ex¬ 
pressed a specific desire therein to be 
allowed to be heard orally before final 
orders are passed, and if the Board in 
spite of the same, passed orders against 
the petitioner without giving a proper 
opportunity for hearing the petitioner’s 
counsel as requested, then the question 
will arise whether the Board in disposing 
of an appeal under the Village Panchayats 
Act is bound to hear the appellant or his 
counsel orally, and whether the decision 
of the Board arrived at otherwise would 
be legal and whether it would have to be 
vacated and the appeal remitted to the 
Board for fresh disposal after giving a 
proper opportunity to the petitioner’s 
counsel to argue the appeal. 

In the circumstances of the present 
case, we need not go into that question. 

In the present case, we need not con¬ 
sider whether the Collector deciding 
matters referred to in S. 8, Village 
Courts Act, is a Court or not. The 
learned Government pleader drew our 
attention to Chinnayya Goundan, In re 
(5), and to the provisions of the Madras 
Act 3 of 1895, and argued that the Col¬ 
lector could not be said to be "a Court,” 
and that the High Court has no jurisdic¬ 
tion over him, either under S. 115, Civil 
P. C., or under S. 107, Government of 
India Act. It is not necessary for us to 
express any opinion on that point, be¬ 
cause it has been held that the High 
Court’s power to issue writs of certiorari 
is not confined to "Courts” subordinate 
to the High Court. In Anne Besant v. 
Emperor (6), by this Court, and by the 
Privy Council on appeal in Anne Besant 
v. Advocate-General of Madras (7) at pp. 
159 to 161 it has been remarked that the 
power of certiorari is a power which the 
High Court posse<863 in addition to its 
powers of supervision and revision under 
S. 115, Civil P. C., an 1 S. 107, Govern¬ 
ment of India Act. In respect of per¬ 
sons or bodies exercising judicial func¬ 
tions and adjudicating on legal rights of 
parties, it has been held that such a writ! 

(5; A.I.R. 19-22 Mid. 337=60 I.O. 566. 

(6J [1916] 39 Mad. 1085=37 I.C. 525. 

(7) A I R. 1919 P.O. 31=52 I.C. 209=46 I.A. 

176=43 Mad. 146 (P.O.). 
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of certiorari would lie. In 10 Halsbury 
161, para. 320, it is remarked that 
“certiorari lies to remove, for the purpose of 
quashiug, the determinations of persons or 
bodies who are by statute or charter entrusted 
with judicial functions out of the ordinary 
course of legal procedure. . . .” 
though' 

“the determinations of such authorities are not 
judgments in the sense required to admit of a 
writ of error being brought in respect of them : 
see also p. 160, para. 320, of the same Vol. 10 of 
Halsbury’s Laws of England where it is stated 
that certiorari lies at common law to remove the 
proceedings of inferior Courts or judicial bodies 
for the purpose of quashing such proceedings 
where the writ of error did not lie ?” 

Similarly in Local Government Board 
v. Arlidge (1), decided by the House of 
Lords, Lord Haldane, L. C. observed at 
p. 133 : 

"If the Local Government Board failed in 
this duty, its order might be the subject of 
certiorari, and it must itself bo the subject of 
man laraus.” 

Lord Parmoor referred to this point at 
p. 140 : 

“The power of obtaining a writ of certiorari is 
not limited to judicial aots or orders in a strict 
souse, that is to say, acts or orders of a Court of 
law sitting in a judicial capacity. It extends 
to the acts and orders of a competent authority 
which has power to impose a liability or to give 
a decision which determines the rights or pro¬ 
perty of the affected persons.” 

On the subject of certiorari generally, 
we may refer to a very recent decision of 
Venkatasubba Rao and Madhavan Nair, 
JJ., reported in Venkataratnam v. Secre¬ 
tary of State (8), where the law relating 
to certiorari is exhaustively considered, 
and the conclusion is reached that, in 
the absence of express statutory prohibi¬ 
tion, this High Court possesses the same 
jurisdiction in certiorari as the Court of 
King’s Bench in England. 

It is therefore clear that the oiroum- 
stance that the Collector is not a Court 
presents no insuperable obstacle to our 
entertaining this application by way of 
certiorari, if the other conditions he 
satisfied, having regard to the nature of 
the adjudication in question. 

It should be observed by way of a geneial 
answer to mo 3 t of the contentions raise! 
by the learned advocate for the peti¬ 
tioner that the Madras Village Courts 
Act does not prescribe in detail the pro¬ 
cedure to be adopted in such matters. In 
the absence of any speoifio procedure 
prescribed by the Act, the authority con¬ 


cerned will have to act according to th e 
rules of “natural justice.” What these) 
rules are had to b9 considered by the 
House of Lords in the case of Local Go¬ 
vernment Board .v. Alridge (l) already 
referred to. The essentials of natural 
justice applicable to such cases have been 
examined by the several learned Lords 
who took part in that decision. At p. 
132, Visoount Haldane, L. C., stated as 
follows : 

“When the duty of deciding an appeal is im¬ 
posed, those whose duty it is to decide must act 
judicially. They must deal with the question 
referred to them without bias, and they must 
give to each of the parties the opportunity of 
adequately presenting the case made. The deci¬ 
sion must be come to in the spirit and with the 
sense of responsibility of a tribunal whose duty 
it is to mete out justice ?” 

At p. 140, Lord Parmoor observed as 
follows : 

“In determining whether .the principles of 
substantial justice have been complied with in 
matters of procedure, regard must necessarily be 
had to the nature of the issue to bo determined 
and the constitution of the tribunal.” 

At p. 138, it was remarked by Lord 
Shaw : 

“If a statute prescribes the means, it must 
employ them. If it is left without express guid¬ 
ance, it must still act honestly and by honest 
means. In regard to these, certain ways and 
methods of judicial procedure may very likely 
be imitated ; and lawyer-like methods may find 
special favour from lawyers. But that the 
judiciary should presume to impose its own 
methods on administrative or executive officers 
is a usurpation. And the assumption that the 
methods of natural justice are ex necessitate 
thoso of Courts of justico is wholly unfounded.” 

Finally, to quote the observations of 
Lord Parmoor at p. 140 : 

“Where however the question of the propriety 
of procedure is raised in a hearing before some 
tribunal other than a Court of law, there is no 
obligation to adopt the regular forms of legal 
procedure. Tt is sufficient that the oase has 
been beard in a judicial spirit and in accord¬ 
ance with the principles of substantial justico. 

Having regard to the above observa¬ 
tions made by the noble and learned 
Lords as to what course should be fol¬ 
lowed in cases not specifically provided 
for by any particular statute, and after 
examining the records in the present case, 
we are not satisfied that the principles 
of natural justice have not been applied 
to the case of the petitioner. That being 
so, we dismiss this application with 
costs. 

p.r. s./v.B. Application dismissed. 


(8) A.I.R. 1930 Mad. 896=128 I. C. 851=53 
Mad. 979. 
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Venkatasubba Rao, J. 
Jagannatha Mndali and others —Ap¬ 
pellants. 

v. 

P. T. Chinnaswami Ghetti (died) and 
others —Respondents. 

Second Appeal No. 368 of 1923, De¬ 
cided on 21st April 1931, against decree 
of Sub-Judge, Vellore, in A. S. No. 36 
of 1926. 

(a) Evidence Act (1872), S. 112—“Access” 
means sexual intercourse. 

Access means “sexual intercourse” and noth¬ 
ing short of it: Banbury Peerage Case, 57 E. 

R. 62, Ref. [P 40 C 1] 

(b) Evidence Act (1872), S. 112—Effect of 

S. 112 considered. 

Effect of S. 112 is that there is a presumption 
under S. 112 to start with in favour of legiti¬ 
macy ; in other words that the husband had 
intercourse with the wife at the time when the 
child must have been conceived. That pre¬ 
sumption is a rebuttable one and may be ro- 
butted by showing non-access; but once access 
of or intercourse by, the husband is proved, no 
evidence will be allowed to show that the child 
is not the child of the husband. The circum¬ 
stance that the wife had intercourse with seve¬ 
ral at that time, makes no difference ; Cope v. 
Cope, 5 Car. & Pay. 004, Ref. [P 40 C 2, P 41 0 1] 

T. M. Krishnaswami Ayyar and D. C. 
Seshachala Ayyar —for Appellants. 

A. S. Sivakaminathan and C. Gopa- 
lan —for Respondents. 

Judgment.—This appeal raises a ques¬ 
tion regarding the construction of S. 112, 
Evidence Aot. 

Defendant 8 is the wife of one Kuppa- 
thai Mudali and defendants 3 and 4 are 
her sons. The plaintiff disputes their 
legitimacy alleging that defendant 8 was 
living in adultery. The point to be de¬ 
cided is, whether defendants 3 and 4 are 
the legitimate sons of Kuppathai. The 
findings of fact, which, this being a second 
appeal, I must accept, are that Kuppa¬ 
thai married defendant 8 about 1876, 
but discarded her in 1881 owing to some 
suspicion about her ohastity, that he then 
married a sooond wife and lived at a 
place callod Govindanpadi, whereas de¬ 
fondant 8 loft for Kilachur, a village 
within two milos of that place. Thero 
she was residing and the Subordinate 
Judge thinks that she was having im. 
moral relations with some person. De¬ 
fendant 3 was born in 1891 and defen. 
dant 4 in 1898. It is not found that 
Kuppathai did not have opportunities of 
aocess to his first wife ; on the contrary, 
the evidence soem9 to indicate that he 
•had them. In regard to the period to 


which reference must be had, the evi¬ 
dence no doubt is very vague ; but Kup¬ 
pathai in 1902 purchased for her some 
property and in 1905 executed a docu¬ 
ment settling some lands on her and on 
her children. In this Kuppathai des¬ 
cribes the boys as the sons of defen¬ 
dant 8. I may remark in passing that 
the learned Subordinate Judge thinks 
that these words strongly support the 
contention that the children are illegiti¬ 
mate. There are other passages on which 
the Judge relies, to which I need not 
refer. Later in the same year, and again 
in 1906, Kuppathai bought for her some 
more property. The evidence also shows 
that he allowed the boys to visit him 
and took some kind of interest in them, 
though what precisely its nature was it 
is difficult to say. In 1909 he executed 
a writing repudiating the children as 
illegitimate. That was attested by seve¬ 
ral persons including one Rasappa, a 
brother of defendant 8. This man has 
not been cited as a witness although de¬ 
fendant 8 admits that they have been on 
friendly terms. What led to this repu¬ 
diation the evidence doe3 not clearly 
show ; but it is suggested that it was 
some members of his caste that induced 
Kuppathai to take this step. This was 
followed in 1915 by a deed which he exe¬ 
cuted revoking the settlement of 1905. 
Then there was an open quarrel which 
led to various proceedings in Courts, 
where the legitimacy of the boys was 
asserted by the one side and disputed by 
the other. I have forgotten to mention 
that in 1909, about the time when Kup¬ 
pathai repudiated the boys, he married a 
third wife. He having died in 1918, his 
second and third wives sold a part of his 
estate to the plaintiff, who thereupon has 
brought the suit. It is in this way that 
the question of the legitimacy of defen¬ 
dants 3 and 4 has been raised. The Sub¬ 
ordinate Judge, differing from the trial 
Court, has decided the point against them. 

Their counsel has not succeeded in 
showing that his findings, so far as they 
are questions of fact, oan be attacked in 
second appeal. I have referred in this 
judgment to those facts alone which bear 
on the question, whether Kuppathai had 
opportunities of access to his wife or not. 
That being the important point with 
which I have to deal, as I shall show 
presently, I do not propose to refer to 
the other facts on which the Subordinate 


1932 


40 Madras JAGANNATHA v. Chinnaswami (Venkatasubba Rao, J.) 


Judge relies. The question, as I have 
said, is what is the effect of S. 112, Evi¬ 
dence Act ? 

According to that section the fact that 
a child was born in lawful wedlock is 
“conclusive proof” that it is the legiti¬ 
mate son of its mother’s husband. If the 
section had stopped there, the presump¬ 
tion would be an irrebuttable one, what 
is termed presumptiones juris et de jure. 
But the section does not end there, for 
then follows a clause beginning with the 
word “unless” which reads thus : 

Unless it can be shown that the parties to 
the marriage had no access to each other at any 
time when ho could have been begotten. ” 

The effect of the section taken with 
that clause therefore is that the pre¬ 
sumption is not an irrebuttable one, 
though the words “conclusive proof” (de¬ 
fined in S. 4) are used. The section itself 
enacts how that presumption can be re¬ 
butted. It can yield only to positive 
proof of want of access—whatever the 
word ‘access” may mean. If that ac¬ 
cess is proved, nothing further remains ; 
the presumption rebuttable in the first 
instance becomes at once irrebuttable. 
This is the effect of S. 112. That there 
are two distinct presumptions, differing 
in kind from each other, is sometimes 
lost sight of, and that has led to some 
confusion. With these remarks, let me 
now turn to the meaning of the word 
access. If that means ' opportunity 
of access the plaintiff must fail, for 
Kuppathai, I have said, had such oppor¬ 
tunity. If, on the other hand, it means 
sexual intercourse, I am afraid I oannot 
disturb the Subordinate Judge’s finding 
in second appeal. In my opinion, there 
can bo no possible doubt on the autho¬ 
rities that the word means sexual inter¬ 
course. That was declared after great 
deliberation to be the law in the Banbury 
Peerage case (l). It was there pointedly 
stated that access in this connexion means 
sexual intercourse and nothing short of 
it. Now the learned Judges go so far as 
to use the word “access” in the sense of 
sexual intercourse to distinguish it from 
non-access or non-generating access. The 
expression “opportunities of access,” is 
also found used by the Judges as some¬ 
thing different from actual intercourse. 
The effect of the Banbury Peerage case (l) 
may be thus summed up. The preeump. 
tion of legitimacy arises from the birth 


of a child during wedlock ; but that pre¬ 
sumption may be rebutted by evidence 
that such access did not take place bet¬ 
ween the husband and the wife as by 
the laws of nature is necessary, for the 
man to be in fact the father of the child. 
It is not the opportunity of access that 
matters, but sexual intercourse. The 
presumption in favour of legitimacy is 
also thus expressed : 

“ Where a child is born in lawful wedlock, 
sexual intercourse is presumed to have taken 
place between husband and the wife.” 

This presumption, in whatever way it 
may be stated, is, as pointed out, a re¬ 
buttable presumption, a presumption that 
may be rebutted by counter evidence, 
showing non-access. 

Then comes the question, Where does 
the other presumption to which I have 
referred to, presumptiones juris et de ure 
come in ? Now let us turn to the next 
leading case on the point, Morris v. 
Davies (2). The Lord Chancellor (in the 
House of Lords), after stating that the 
presumption that in the case of husband 
and wife , sexual intercourse took place 

can be rebutted, goes on to observe : 

“ If sexual iutcroourse bo proved, that is, if 
the jury or the Judge trying tbs question of 
lact. be satisfied that sexual intercourse took 
place between the husband and the wife at the- 
time of the child being conceived, the law will 
not permit an enquiry whether the husband or 
some other man was more likely to be the father 
of the child.” 

„ This is the point of distinction. If 
access or sexual intercourse is proved, 
the presumption to be drawn becomes an 
irrebuttable one. The point is brought 
out very clearly in the following passage 

from the judgment of Sw:ft, J. : 

“ Auy woman may, and some do, have sexual 
intercourse with more than one man iu the 
oourse of a few hours, and if a woman has 
within the period during which conception must 
hwe taken place had connexion with moro than 
one man • * * the law presumes that if one of 
those men is her husband, the child is his * * * * 
However many men she has had connexion with 
nothing can bastardize the child unless non- 
access of or non-intercourse by the husband can. 
be proved : Warren v. Warren (3), at p. 112.” 

In the words of Alderson, B [in Cope v. 
Cope (4)] the law will not, under such 
circumstances, allow the balance of the 
evidence as to who is most likely to have 
been the father. In short, there is a 
presumption to start with in favour of. 
legitimacy^; in other words, that the hus- 

"(2) 7 E. R, 335. 

(3) [1925] P. 107=94 L. J. P. 68=133 L. T. 

352=69 S. J. 725=41 T. L. R. 599. 

(4) 5 Car & Pay 604=1 M. & Rob. 269. 


(1) 57 E. R. 62. 
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'band bad intercourse with the wife at 
the time when the child must have been 
conceived. That presumption is a re¬ 
buttable one and may be rebutted by 
showing non-access ; but once access of 
or intercourse by, the husband is proved, 
no evidence will be allowed to show that 
the child is not the child of the husband. 
The circumstance that the wife had in¬ 
tercourse with several at that time 
[makes no difference. It is confounding 
these two presumptions, when the law 
is being stated, that leads to difficulty'; 
but as regards what the law on the point 
is, there can be, as I have said, no doubt. 

Then the further question arises: What 
is the kind of evidence that is required 
to rebut the presumption of legitimacy, 
in other words, the presumption that the 
husband had intercourse with the wife, 
which should have made him the father 
of the child ? That presumption is a 
very strong one, bub the strength of it 
would vary with the circumstances of 
each case. The Ayles/ord v. Peerage (5) 
furnishes a striking instance, whore it 
was held that the presumption of legi¬ 
timacy was rebutted. The facts are, the 
lady eloped in 1876 and a deed of sepa¬ 
ration was exeouted in 1877. From the 
time of tho elopement-till the birth of the 
child in 1881, the mother livod in a state 
of adultery with Lord Blanford. The 
husband and the wife, no doubt, were at 
the same time, during tho critical period 
when the child might have boon con¬ 
ceived, at different houses in London. In 
those circumstances the question was 
raised, whether the presumption was 
rebutted. It was answered in tho affir¬ 
mative. Lord Blackburn goes so far as 
to say that although the marriage tie 
romaiued undissolved, the facts stated 
haying been found, no presumption can 
arise, that the husband had cohabited 
with his wife. But it sooras to me, hav¬ 
ing regard to S. 112, Evidence Act, it is 
unnecessary to go so far. Tho presump¬ 
tion must ho drawn under that section, 
though, on the facts provod, it may 
become attenuated. In Hitherington v. 
Hitherington (6), where an order was 
made under S. 4, Matrimonial Causes Act, 
1878, authorizing a wife to refuse to 
cohabit with hor husband, it was held 
that from tho time of suoh an order : 

(5) [1886J 11 A. 0. 1. 

(G) [1887] 12 P. 112. 
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“ all the presumption which exists in the caso 
of married persons as to access and the legiti¬ 
macy of children is reversed.” 

Again, I may point out that it is not 
necessary for us to go so far. The case 
shews, that while normally the presump¬ 
tion is strong, in certain cases it is nob 
quite so strong. The lastmentioned case 
is api roved in Andrews v. Andrews (7). 
In the case to which I have referred, 
Morris v. Davies (2), the husband and 
wife agreed to separate and afterwards 
lived apart, but within such distance as 
afforded them opportunities of sexual in¬ 
tercourse. On the facts, it was held that 
the presumption of law in favour cf the 
legitimacy of a child begotten and born 
of the wife during the separation, was 
rebutted. It is unnecessary to multiply 
cases. The short question is: Has the 
learned Judge correctly applied these 
principles ? He is wrong in stating that 
there was judicial separation between 
Kuppathai and his wife. Such a concep¬ 
tion is foreign to the Hindu law The 
statement, that in the case of children 
born after such separation, there is no 
presumption that they are legitimate, is, 
as I have said, also open to exception. 
But have these errors vitiated his judg¬ 
ment ? In the weight of the evidence, 
he has not been influenced by his some¬ 
what inaccurate statement of the rule of 
presumption. Indood, the case was a 
difficult one to try, but all tho facts were 
considered by the Judge. It may be, on 
the evidence, -another Judge may come 
to a different conclusion, but that is no 
reason why I should disturb the finding 
in second appeal. 

The appeal as well as the cross appeal 
are dismissed with costs. 

_P.R .S./v.B. _ Appeal dismissed. 

(7) [1924] P. 285=99 L. J. P. 137=40 TJVR. 

873. 
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Beasley, C. J. and Walsh, J. 

M. Varadaiah Chetli and another —Ap¬ 
pellants. 

v. 

K. Narasimhalu Chetli and others — 

Respondents. 

Arpoal No. G1 of 1926, Decided on 19th 
November 1930, against order of Sub- 
Judge. Vellore, D/. 22nd October 192G, 
in E. P. No. 51 of 1925, and O. S. No. 14 
of 1923. 

(») Civil P. C. (1908), Ss. 33 and 47-Final 
decree — Certain directions as to wbo is to 


Varadaiah v. Narasimhalu 
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execute it—No objection then—It cannot be 
objected to during execution. 

Where the decree directs the temple trustees 
to execute the decree, and iE no objection has 
been raised regarding the direction when the 
final decree has been passed, that objection can¬ 
not be raised in execution: 43 Mad. 675; 33 
Bom. 194; 44 Cal. 627; A. I. R. 1929 Bom. 217 
and A. I. R. 1925 Cal. 907, Ref. [P 43 C 2) 

(b) Civil P. C. (1908), S. 47—Decree—Direc¬ 
tion to deliver trust property to new trustees 
is correct—It is executable decree 

A decree which directs the delivery of trust 
property to new trustees is perfectly correct. 
Such a decree is an executable one and not 
merely declaratory: 58 I. C. 566; 28 All. 112; 
A. I. R. 1927 Mad. 416; 31 Mad. 212 and 10 
Mad. 375, Ref. [P 44 C 1] 

S. Varadachariar and S. V. Venugo- 
palachari —for Appellants. 

A. C. Sampath Iyengar and T. B. Sri - 
niivasa —for Respondents. 

Beasley, C. J.—The facts out of which 
this appeal arises have already been set 
out in the judgment in Adinarayana 
Chetty v. Narasimha Chetty (l). On 19th 
July 1925, the newly appointed trustees, 
as petitioners sought to execute the de¬ 
cree of the Subordinate Judge referred 
to in C. B. P. No. 1399 of 1925 and they 
filed E. P. No. 51 of 1925. The respon¬ 
dents opposed that petition and raised a 
number of objections before the then Sub¬ 
ordinate Judge of Vellore who dismissed 
the petition on the grounds that the 
newly appointed trustees, the petitioners, 
were not parties to the decree and had 
not been added as parties under O. 1, 
R. 10, Civil P. C.; that the right to exe¬ 
cute the decree was not given to them; 
that they had not come under O. 22, 
R. 10, Civil P. C., and were not trans¬ 
ferees of the decree, and further that the 
order that the Court was to approve of 
the appointment of the newly elected 
trustees was ultra vires and also that the 
decree is a variation of the provisions of 
the consent decree. The learned Subor¬ 
dinate Judge further said that the trus¬ 
tees must come by a separate suit and 
have their claims as trustees recognized 
by the Court—this notwithstanding the 
fact that an application was made to the 
Court for the approval of the appoint¬ 
ment of the newly elected trustees, and 
the Court’s approval was given. On be¬ 
half of the respondents it is pointed out 
that the plaintiffs in the suit first sought 
to execute the decree by an execution 
peti tion but that o wing to the right of the 

(1) A. 1. R. 1931 Mad. 471 = 132 1. C. 654=»4 

Mad. 337. 


plaintiffs to execute the decree being 
questioned in the office, the petition was 
withdrawn and the present petitioners, 
the appellants here, substituted for the 
plaintiffs in the suit. 

This, it is argued on behalf of the res¬ 
pondents is contrary to all practice and 
that the petitioners should have applied 
to have themselves brought on the record 
as parties to the suit and that not having 
done so they cannot execute the decree 
nor can they be treated as assignees of 
the decree and continue the proceedings 
because the procedure provided for by 

O. 22, R. 10, has not been followed: Bat- 
nam Pillai v. Annamalai Dcsikar (2). 
Much reliance was placed upon the Full 
Bench decision in Veeraraghavacliariar v. 
Advocate-General of Madras (3) because 
it was argued that the provision in the 
soheme, that after the new trustees had 
been elected their appointment was sub¬ 
ject to the confirmation of the Court was 
ultra vires. The Full Bench, of which I 
was a member, held that if in a decree 
for a scheme framed under S. 92, Civil 

P. C., liberty is given to persons to apply 
to the Court for directions merely to 
carry out the scheme already settled such 
reservation of liberty in the decree will 
bo intra vires if the assistance of the 
Court can be given without-offending 
against S. 92, Civil P. C.; but where li¬ 
berty is given to apply to the Court for 
alteration or modification of the scheme 
such reservation is ultra vires as offending 
against that section. It is very strange to 
find that the respondents who were par¬ 
ties to the suit and the compromise decree 
and agreed to the scheme _ now_ were 
here contending that the provision is ultra 
vires and, in my opinion, they have not 
only shown themselves obstructive but 
have misapplied the Full Bench decision. 
Dealing with this question Phillips, J., 
on p. 44 says : 

“This principle therefore of reserving liberty 
to apply in temple suits appears to me to bo 
based on wrong premises. It should only be 
done when the Court is unable, or for • good rea¬ 
sons thinks it advisible not to finally deter¬ 
mine any question arising for its decision but 
to leave such decisions for a future date. Unless 
there is some ground of this sort, the decision 
must necessarily be final and therefore that such 
final decision can be altered by a mere applica¬ 
tion would seem to be ultra vires. I may 
observe here that the question put to us is a 
double questi on and the answer to the twc> 

(a fX iTR. 1924 Mad. 615=84 I. C. 200. 

(3) A. I. R. 1927 Mad. 1073=106 I. C. 665=51 
Mad. 31 (P. B.). 
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parts of the question must bo different. The 
first is where liberty to apply is reserved * * 

to ask for directions as to carrying out the 
scheme’. .... So far as this is concerned this 
may well be intra viros unless it contravenes 
the provisions of S. 92, Civil P. C., for the as¬ 
sistance of the Court is asked merely to carry 
out what it has already ordered, and if such as¬ 
sistance can be given without contravening the 
provisions of S. 92, there can be no objection to 
such a rule being framed.” 

In the present oase there was no al¬ 
teration or modification of the scheme 
provided for. What was provided for 
was the carrying out of what had already 
been ordered, namely, the appointment 
of new trustees. For greater caution it 
was provided that the election held was 
to be subject to the confirmation of the 
Court and there is no substance in the 
argument that such an order contravenes 
the provisions of S. 92, Civil P. C. It is 
further argued that para. (2) of the con¬ 
sent decree directs that the amounts 
found to be owing by the defendant are 
to bo payable to the plaintiffs and not to 
the newly elected trustees, but that the 
order made in C. M. P. No. 107 of 1924 
directs such sums to be paid to the trus¬ 
tees ; and it is contended that this is a 
variation of the oonsent decree and that 
n. consent decree cannot be varied except 
.7 c f, n . 80nt - In support of this argument 

^rf^ Counoii , deoieion in Kin " k v - 

\ alcott (4) is referred to. Hero again 
this argument has no substance. Cl. (2) 
of the decree speaks of what is duo to the 
do fondants from out of tho temple funds 
and diroots that what is due to or by 

TL -sf 198 1° tbe ° ther ^ 

to be paid by whomsoever it is found 

timtH 0 ‘° th ° Thi9 olearl y 

that the monoy found to bo due by oither 
I iintilTa or tho defendants is duo 
from or to tho temple and it oortainly 
does not moan that tho plaintiffs are 
leingolves to pay monoys duo by tho 
®“ pl °the defendants out of their 
" p . ooko J 8 - 1 n0r does it mean that tho 

°“ n * <rotn the defendants are 
to go into the pockets of the plaintiffs. 
lho dooreo oloarly contemplates pay moot 
to and by the only persons competent to 
deal with the teraplo funds, namely, its 
trustees. Furthor Cl. (3) provides that 
it is only on payment of defendant 1 of 
whatovor sum that may bo found duo by 
tho commissioner that tho newly olootod 
trustees can take possession of the 
tomple and its properties. Ols. (2) and 
(4) A. I. R. 1929 P.C. 289=118 I.O. 7 (F.C.). 


(3) clearly have to be read together ; and 
when Cl. (3) of the order in C. M. P. 
No. 107 of 1924 is referred to, it is seen 
that the defendants are to pay sums of 
money to the temple trustees on behalf 
of the temple and that the trustees of 
the temple can execute the decree on be¬ 
half of the temple only on payment of 
the court-fees on the amounts ordered to 
be paid by defendants 1 and 3 to the 
said temple trustees. Obviously there 
has been no variation of the consent 
deoree. As there has been in my view, 
no variation of the consent decree Lachi- 
raviv. JanaYesu Mang (5) and Gora 
Chand Haidar v. Prafulla Kumar Roy 
(6) have no application. Even the latter 
oase does not assist the respondents’ 
argument because there it was held that 
where a decree presented for execution 
was made by a Court which apparently 
had no jurisdiction, whether pecuniary or 
territorial or in respeot of the judgment- 
debtor’s person, to make the decree, the 
executing Court is entitled to refuse to 
execute it on the ground that it was 
made without jurisdiction and that with¬ 
in these narrow limits the executing 
Court is authorised to question the vali¬ 
dity of a decree. But if, on tho face of 
the decree, there is no want of jurisdic¬ 
tion the executing Court cannot ques-l 
tion the decree. Here the decree 'directs 
the trustees to execute the decree, and 
it no objection was raised when the final 
decree was passed that objection cannot 
be raised i n execution: Zamindar of 
Ijdtiyapuram v. Chidambaram Chetty (7), 
Hart Govind v. Narasingh Rao (8) and 
Kahpada Sarkar v. Ilari Mohan (9). 

In Lakshmibai v. Ravji (10), t» a e 
casein Gora Chand v. Prafulla Kumar 
Ud was dissented from. It was there 
hold that the exeouting Court has no 
jurisdiction to go into the question whe¬ 
ther the Court which passed the decree 
committed any error in the oxeroiao of 
its discretion. The decreo in this ease is 
perfectly clear. It directs tbe trustees 
to execute tbe dooreo on behalf of the 
temple and they are the persons in whoso 

favour thB doofoa has bean pa^od ; and 

\ m 1914 Moin * 127= 27 i. o 830 

oii 18MP. C B = " '• C ° S5 ' = 13 

!!{ A 19 | 20 i» 4 ? rt Mad - 075=68 I- C. 871. 

I ) A. 1. R ion Bom. 27=38 Bom. 194 = 23 

1C. 123. 

Iim \ l9 J ?1 44 Cal - Gi7 =35 I. C. 856. 

uO) a. I. R. 1929 Bom. 217=118 I. C. 700. 
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the order in C. M. P. No. 107 of 1924 was 
the only reasonable way of carrying out 
the consent decree. A decree which 
directs the delivery of trust property to 
new trustees is perfectly correct: Jai 
Ndrain v. Bankey Lai (11), Ghazaffar 
Hussain Khan v. Yawar Hussain (12). 
In the latter case at p. 117 it is stated 
as follows : 

“A suit instituted under S. 539 is not a suit 
in which the pi lintifis claim or can claim for 
themselves possession of trust property. They 
merely a.-k the Court to vest the trust property 
in trustees duly appointed to manage the trust 
and to take it out of the hands of the trustees 
who have beeu guilty of mismanagement. No 
change in the beneficial ownership is sought. 
The Court has undoubtedly power under the 
section to vest the trust property in the new 
trustees and it seems to me reasonably clear 
that the Court may direct a trustee who is 
being removed from the trusteeship to make 
over the trust property to the new trustee or 
trustees.” 

It is clear that such a decree is an exe¬ 
cutable one and not merely declaratory : 

I Balakrishna Chettiar v. Krishnamurthi 
\Ayyar (13). In Miyaji v. Ahmad Sahib 
(14) it was held that it is competent to 
the Court in a suit under S. 14, Keligious 
Endowments Act, to direct the removal 
of a trustee and to order a person com- 
petent to appoint a new trustee to make 
such appointment and to direct the 
trustee removed to surrender possession 
of property and pay any damages decreed 
to the new trustee to be appointed. In 
Guana Sambanda Pandara Sannadhi v. 
Kandaswami Thambiran (15) it was held 
that if the power of appointment of a 
trustee is vested in any person, such per¬ 
son may be directed to make the ap¬ 
pointment and possession may be deli¬ 
vered to him. 

In my view the order of the learned 
Subordinate Judge was clearly wrong 
and must be reversed and this appeal al¬ 
lowed with costs. The lower Court will 
restore the petition to the lile and dis¬ 
pose of it according to law. 

Walsh, J.—I agree and have nothing 
to add. 

p.r.s./b.v. Appeal allowed. 


(11) [1919] 58 I. C. 566. 

(12) [1905] 28 All. 112 =(1905) A.W N. 208. 

(13) A. I. R. 19*7 Mad. 416=100 I. C. 841. 
(14 [1908] 31 Mad. 212=18 M. L. J. 205. 
(15) [1887] 10 Mad. 375. 
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Wallace and Stone, JJ. 


Mayandi Asari and others —Defendants 
—Appellants. 

v. 

Sami Asari —Plaintiff—Despondent. 

Appeal No. 342 of 1925, Decided on 
2nd April 1931, against decree of First 
Addl. Sub-Judge, Madura, in O. S. No. 20 
of 1923. 

(a) Evidence Act (1872), Ss. 112 and 3 — 
Birth during continuance of valid marriage 
proved—Party challenging legitimacy must 
prove non-access so far as they reasonably 


can. 

Although when birth during continuance of 
valid marriage is proved, S. 112 lavs a heavy 
burden on the party challenging legitimacy to 
prove non-accet'S ; such proof is not different 
from any other species of proof under tho Act. 
Consequently when after considering tho matters 
before it tho Court either believes that there 
was non-access, or considers its existence so 
probable that a prudent man ought in tho cir¬ 
cumstances of the particular case to act upon 
the supposition that it existed non-access may 
be considered to have been proved. [P 4 5 ^ 

❖ * (b) Evidence Act (1872), S*. 112 and 
120 — Mother is competent witness for proving 


legitimacy. - . 

Thoio is nothing contrary to law in the mother 
herself giving evidence on a point regarding o 
legitimacy of tho child or non-access, since i 
not the law in this country that a wifo is no a 
competent witness as to access or non-access t>y 
her husband : 38 Mad. 466 and 18 Bovi. 46 S 
Ref. . tP46<3 2] 

K. V. Krishnasiuami Ayyar and n. 
Bamasubba Ayyar—lor Appellants. 

K. Rajah Ayyar and S. Venkatcsh 

Ayyangar —for Respondents. 

Wallace, J,—This appeal is against 
the decision of the First Additional Sub¬ 
ordinate Judge of Madura in a suit for a 
declaration of title and recovery of 
possession of property. The plaintiff sue 
for the property of one Karuppanan Asari, 
deceased, whose son he claimed to be. 
The contesting defendants denied his 
paternity, and the main issue in the case 
was that question. The lower Court held 
that the plaintiff's mother, defendant 11, 
hn.d hApm living anarh from Karuonanan. 


her husband, for some years before his 
death and for some years before the 
plaintiff’s birth, that she was unfaithful 
to her husband, hut that, as the plaintiff 
was born during the period of continu¬ 
ance of the valid marriage between his 
mother and Karuppanan Asari, and as 
the defendants had not succeeded in pro¬ 
ving non-access at or about the time 
when the plaintiff might have been con¬ 
ceived, the plaintiff was entitled under 
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S. 112, Evidence Act to he declared the 
eon of Kiruppanan. It therefore gave 
him a decree. Defendants 1 to 10 appeal. 

In appeal it is contended that the lower 

Court has so interpreted S. 112 as to 

plaoe an unfair burden on the appellants 

which it is practically impossible for 

them to discharge. The lower Court 

found that defendant 11 had been long 

living apart from her husband, that in 

fact she was living with some paramour 

at Melur, but held that, as Melur is only 

nine miles from Karuppanan’s village 

Porusupatti, and as Karuppanan used 

occasionally to go to Melur to buy cattle 

in the market, it cannot be said that he 

had no opportunity of access to her at 

time of the plaintiff’s conception. It is 

plain that S. 112 lay3 a heavy burden on 

the contesting defendants, the burden of 

proving or “showing” non-access, but 

«uoh proof 19 not different from any other 

species of proof under the Evidence Act 
namely : 

"-hen after considering the matters before it 
the Court either bolievea 

that there was non-access : 

^^ considers its existence so probable that a 

,n ' n ° Ught 1,1 the e*n»umstance of the 

:t‘ «l "ta 8. 0 i1rta*enc“r t .” 8 SUpP ° sition thit 

It is not necessary in fact it is not possi. 
do in most oases, for a party to prove a 
negative by positive ovidenco and the tesl 
laid down by the lower Court comes von 
nearly to insisting on positive proof of e 
nogatwe Putting the most reasonable 

^ ° n the Iowor Court’s pro 

position, it amounts to this : that non 

aoooss cannot be proved so long as the 

parties are within reasonable distance o 

each other, unless there is the evidonc. 

f ti • . can aocoun 1 

for every minute of the parties’ time 

which ,s of course practically impossible 

it is the more necessary not to interpre 

thi* l " 8 » UOh ? n unrofta °nable fashion ii 
thi* country because here among th 

party to it. In °f thi 

case wo have no hesitation i n hoi,Sir, 
that tho lower Court’s view that th 
legal burden on tho appellants has n; 
boon discharged is wrong. 

Tho suggestion that Karuppanan an 
defendant 11 might have mot at Melt 
is no part of tho plaintiff's oaso. H 
oaso is that defondant 11 never left h< 


husband’s house. Karuppanan’s habit of 
visiting the Melur cattle market was put 
forward so oasually in the cross-examina¬ 
tion of one or two witnesses for the con¬ 
testing defendants that no suggestion was 
even put to any of thorn that Karuppanan 
ever was in the village at the same time 
as defendant 11 or ever met her there. 
Defendant 11 herself of course never 
suggested that, since it is not her case. 
The possibility of access in Melur, ac¬ 
cepted by the lower Court as a fact, 
therefore was one not put forward by 
either side. The appellants had suc¬ 
ceeded in proving that defendant 11 had 
been driven out of her husband’s house 
and had been living apart from him for 
years, that he had married again, that 
his visits to Melur were for the purpose 
of buying cattle and the plaintiff had rot 
suggested that he ever met defendant 11 
at Melur. In these circumstances we 
think that the appellants had discharged 
the onus of proving non-access sufficient 
to throw on to plaintiff the onus of prov¬ 
ing access. 

It is claimed for the plaintiff here, as 
part of his answer to the appellants’ 
claim, that the evidence adduced is enough 
to prove access ; but there are many 
points which go to establish rather the 
truth of the appellants’ contention. The 
strongest point to our mind is the ad¬ 
mission of defendant 11 herself on two 
occasions that the father of the plaintiff 
was not Karuppanan but one Muthus- 
wami Asari of Melur. In a guardianship 
proceeding, after Karuppanan’s death, by 
one Ganapathi Aaari, the husband of 
Karuppanan's sister, asking that be be 
appointed guardian of the minor plaintiff, 
defendant 11, filed a written statement, 
Ex. 4, dated 31st July 1922, stating in 
categorical terms, what is the present 
case of the appellants, that she ‘had loft 
Karuppanan eight years before, had lived 
in concubinage first with one Sivan Asari 
of Madura and then with Muthuswarni 
Asari of Melur, and that the plaintiff 
was the son of the latter. She ropeated 
this statement in an affidavit, Ex. 7-a 
22nd August 1922. Later on in those 
proceedings she attempted to withdraw 
Ex. 4 : see Ex. 8, but the District 
Judge would not allow her : see Ex. 9. 
Iler present explanation of these state¬ 
ments is that she waB induced by her 
brothors to sign blank papers and that 
Bho doos not know what they put on 
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them. Such an explanation cannot be 
accepted. Ex. 4 is countersigned by her 
vakil in the guardianship proceedings, 
and it is ridiculous to suggest that it was 
not read over to her or that she did not 
know the contents. No sort of reason¬ 
able explanation is now advanced why 
she should falsely swear away her own 
chastity, and we cannot believe that she 
would have made such statements unless 
they were true or unless some severe 
physical coercion were used to her, which 
is not pleaded. It is urged and is no 
doubt the case that prior to the guar¬ 
dianship proceedings she had applied for 
a transfer of Karuppanan’s patta in the 
name of the plaintiff. In the end that 
was refused. It is pointed out that in 
the patta transfer proceedings two vil¬ 
lage officers supported her claim : see 
Ex. C. That may have been so then, 
but the plaintiff has not chosen to examine 
these village officers in this oase. If they 
really knew the facts to be as he says 
they would bo excellent witnesses. 

Other facts point the same way. For 
example, that, as his .mother admits, the 
plaintiff was born neither in the family 
house nor.in her parent’s house; that she 
must have been pregnant with the plain¬ 
tiff at the very time when Karuppanan 
was marrying a third wife, that neither 
defendant 11 nor plaintiff was present as 
a member of the family in a family 
photograph, for which omission illness 
and absence from the family house are 
her only excuse, and finally her omission 
to send any reply to an acousation of 
excommunication and evil living, to very 
much the same effect as her own previous 
statements, contained in a reply notice 
of the appellants, Ex. 13, dated 25th 
February 1922. It is a circumstance 
worth comment that when the plaintiff 
put his mother into the witness box 
he did not elicit from her any answer as 
to who was his father. The only docu¬ 
ment relied on by the plaintiff is the 
birth register, Ex. E, which only proves 
that some informant then gave the name 
of Karuppanan Asari as the father of the 
boy registered there. Such evidence is 
of little value towards proving who was 
the father, since the plaintiff did not 
examine the informant in the lower 
Court. 

With all these undeniable facts in sup¬ 
port of the appellants’ case that Karup¬ 
panan Asari was not the father of the 
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plaintiff, the oral evidence adduced by 
the plaintiff to prove that his mother 
never left the family protection cannot 
be accepted, and we endorse the lower 
Court’s rejection of that. Incidentally 
we may point out that there is nothing 
contrary to law in the mother herself 
giving evidence on a point of this kind, 
since it is not the law in this country 
that a wife is not a competent witness 
as to access or non-access by her hus¬ 
band : see John Howe v. Charlotte Howe 
(1) and Rozario v. Ingles (2). There was 
therefore no legal objection to the ad¬ 
missibility of her evidence or of her pre¬ 
vious statement. 

The weight of evidence is decidedly in 
favour of the view that the defendants 
have proved so far as they reasonably 
can, non-access ; and the lower Court’s 
application ot S. 112 is in our view nob 
reasonable. We hold that the plaintiff 
is not the son of Karuppanan Asari. We 
reverse the decree of the lower Court and 
dismiss the plaintiff’s suit with costs in 
both Courts. Plaintiff will pay the Court 
fee due to Government. 

p.r.s./v.b. Suit dismissed. 

(1) [1913] 38 Mad. 460=21 I.C. 645. 

(2) [1894] 18 Bom. 468. 
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Reilly and 

Anantakrishna Aiyar, JJ. 

P. R. M. P. R. Perichiappa Chettiar 
Petitioner. 

v. 

Nachiappan — Respondent. 

Civil Miso. Petn. No. 3539 of 1930, De¬ 
cided on 16th October 1930, for leave to 
appeal to His Majesty in Council against 
decree of High Court in Appeal No. 10 
of 1928. 

(a) Civil P. C. (1908), S. 110-Decree for 
payment of certain amount after taking ac¬ 
counts is one and not series of decrees. 

A decree for the payment of a certain amount, 
whiok is the result of taking an account, is one 
decree, and not a series of decrees merely because 
it is the result of decisions in respect of a num¬ 
ber of items. If the High Court’s decree in such 
a case does not entirely affirm the decision of 
the Court immediately below it, thou it not 
an affirming decree within the meaning of b. 110. 

[P 48 C 1] 

(b) Civil P. C. (1908), Ss. 109 and 110- 
High Court is bound by plain words of S. 110. 

Section 110 is a proviso to S. 109. The High 
Court is bound by the plain words of S. 110 and 
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is not at liberty to read into it any words which 
are not to be found there actually or by neces¬ 
sary implication. [F 52 C 1] 

(c) Interpretation of Statutes—Proviso — 
Proviso must be restricted to the scope rea¬ 
sonably conveyed by words used therein. 

It is a rule of law that a proviso should re¬ 
ceive a strict construction. It is not open to 
the Court to add words to a proviso with a view 
to enlarge the scope of the proviso. The proviso 
must be restricted to the scope reasonably con¬ 
veyed by the words used therein. [P 52 C 1] 

(d) Civil P. C. (3 908), Ss. 109 and 110- 
Petitioner prima facie satisfying conditions 
prescribed by S. 109—High Court is bound 
to grant leave—Chance of success immaterial. 

Where a petitioner is given a right of appeal 
to the Privy Council and he prima facie satisfies 
the conditions proscribed by S. 109 it is the duty 
of the High Court to grant him leave to appeal 
in such a oase. The chance of success of the 
appellant in the proposed appeal is not material. 

„ [P 52 C 1] 

**(e) Civil P. C. (1908), S. 110-Value 
of subject matter of suit and appeal over 
Rs. 10,000—High Court substantially varying 
decision of trial Court—Leave to appeal to 
Privy Council must be allowed although no 
question of law is involved. 

The Privy Council will not ordinarily interfere 
with concurrent fiudings of facts arrived at by 
Courts in India on any particular point; yet if 
the decree of the High Court did not affirm the 
decision of the trial Court, and if the value of 
the subject matter of the suit in the trial Court 
and in the appeal to tho Privy Council be 
Rs. 10,000, or upwards, a party desirous of ap¬ 
pealing to the Privy Council would seem to be 
entitled to leavo to appeal from the decree of the 
High Court under 8. 110, Civil P. C. 

A instituted a suit for aocounts against his 
agent valuing his claim at Rs. 40,000. The trial 
Court passed a» decree for a sum of Rs. 5.G82 
only. The defendant appealed against the decree 
and A filed memorandum of objections claiming 
a dooroo for further amount and valuing his 
memorandum of cross-appeal at Rs. 20,000. Tho 
High Court allowed tho defendant’s appeal in 
part and reduced the smount decroed by tho trial 
Court by Rs. 4,000, the cross-appeal by A was 
allowed to a small extent bv Rs. 150 and was 
dismissed as rogards tho balance of tho amount 
claimod. 


Held-, that A was entitled to leave und< 
S. 110 to appeal to the Privy Council. Tho Hig 
Court substantially varied the decree of the trii 
Court to the projudico of A: A. I. II. 1925 P. ( 
0°. PoR.; 8 C. IT. 2V. 291 treated as Overrule 
by A. I. n. 1925 P.c. CO. [P 51 O S 

* [ f) ^ rin L cip ? 1 . Agent-Suit for «. 

CO V n ** Each objection raised by a party 
not different subject matter and decree pa, 
sed cannot be taken to be several decrees r< 
lating to several subject matters—Civil P ( 
(1908), S. 110. 


In a suit for accounts by tho principal against 
his agent, it cannot be said that each objection 
raised by tho plaintiff or tho defendant to tho 
commissioner’s report is a different subject mat¬ 
ter or that a docreo passed in such a suit should 
be taken to bo several decrees relating to several 
subject matters but written in one pieco of 
paper. So also, different items in dispute bet¬ 


ween the parties to such a suit do not constitute 
separate subject matters. [P 52 C 2] 

K. V. Krishnaswamy Ayyar and K. V. 
Srinivasa Ayyar —for Petitioner. 

T. V. Muthukrishna Ayyar —for Res¬ 
pondent. 

Reilly, J . I have had the advantage 
of reading the judgment which my lear¬ 
ned brother is about to deliver and with 
which I entirely agree. 

Section 109 (a), Civil P. C., gives a 
right of appeal to His Majesty in Council 
from any decree made on appeal by a 
High Court. S. 110, Civil P. C., qualifies 
that right of appeal by making two excep¬ 
tions to it. First there is no appeal under 
S. 109 (a) if the amount or value of the 
subject-matter of the suit in the Court of 
first instance or in dispute in the pro¬ 
posed appeal is less than Rs. 10,000 and 
the decree does not involve directly or 
indirectly some claim or question to or 
respecting property of that amount or 
value. Secondly there is no appeal under 
S. 109 (a) if the decree of the High Court 
affirms the decision of the Court imme 
diately below the High Court and the 
proposed appeal does not involve any sub¬ 
stantial question of law. These two ex¬ 
ceptions, as they partially take away the 
right of appeal given by S. 109 (a), must 
be strictly construed. In the present case 
prima facie there is no difficulty in res¬ 
pect of the first exception, as admittedly 
the amount of the subject-matter of the 
suit in the Court of first instance and in 
the proposed appeal is over Rs. 10,000 

It is not suggested that the proposed 
appeal involves any substantial question 
of law; but the petitioner will be entitled 
to appeal if the decree of the High Court 
did not affirm the decision of the Sub¬ 
ordinate Judge. At one time it was held 
by the Calcutta High Court that, even 
when a decree of that Court had modified 
a decree of the lower Court on appeal, it 
was an affirming decree for the purpose 
of S. 110, Civil P. C., so far as it agreed 
with the decision of tho lower Court, and 
that, if the proposod appeal to His 
Majosty in Council referred only to that 
part of the decree, somesubstantial ques 
tion of law was necessary to give a right 

of appeal. That view, which it may be 
pointed out involved, the implication of 
words not found in S. 110, was taken in 
Rajah Sree Nath Roy Bahadur v. Secy. 
of S tate (1) an d A nn apu rna Bai v. Rup. 

(1) [1904] 8 0. W. N. 294. 
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rao (2), but has been shown to be incor¬ 
rect by the decision of the Judicial Com¬ 
mittee in the latter case. Although that 
implied extension of the exceptions to 
S. 109 (a) is no longer possible, it is urged 
for defendant 2 that we are still entitled 
to effect a different extension of the ex¬ 
ceptions by reading the last clause of 
S. 110 as if it ran: 

"provided that, so far as the decree or final order 
appealed from in respect of any separable part 
of the erse affirms, etc." 

and that, if that part involves no sub¬ 
stantial question of law, it should be 
excluded in calculating the necessary 
Rs. 10,000. That view appears to have 
been taken in Narendra Lai Das v. Gop- 
■en dra Lai Das (3) and Kapurji Magniram 
v. Pannaji Debichand (4). But with great 
respect I am not prepared to follow those 
decisions. If a decree is really a compo¬ 
site decree or a series of decrees dealing 
with what should strictly be the subject 
of separate suits, e. g., a decree dealing 
with alienations in favour of differenc 
defendants, which by long-established 
practice wo have allowed to be made the 
subject of one suit, then it may be proper 
to separate each decree of the series for 
the purpose of appeal to His Majesty in 
Council. But apart from that in my 
opinion we are bound by the plain lang¬ 
uage of S. 110, Civil P. C., and are not at 
liberty to read into it any words which 
are not to be found there actually or by 
necessary implication. A decree for the 
payment of a certain amount, which is 
the result of taking an account, is one 
deoree, and not a series of decrees merely 
because it is the result of decisions in 
respect of a number of items. If the High 
Court’s decree in such a case does not 
entirely affirm the decision of the Court 
immediately below it, then it is not an 
affirming decree within the meaning of 
S. 110, Civil P. C. 

I agree that in this case we must cer¬ 
tify that the amount of thi- subject mat¬ 
ter of the suit in the Court of first in¬ 
stance and the amount of the subject 
matter in dispute in the proposed appeal 
to His Majesty in Council are each over 
Rs. 10,000 and that the decree of this 
Court did not affirm the decision of the 
Subordinate Judge. 


(2) A. I. R. 1925 P. c. G0=86 I. C. 504=51 
I. A. 319=51 Cal. 969 (P.C.;. 

(31 A. I. R. 1927 Cal. 513=103 I. C. 65. 

(4) A. I. R. 1929 Bom. 359=119 I. 0. 771. 


Anantakrishna Aiyar, J. —The peti¬ 
tioner, who is the plaintiff in the original 
suit, being desirous of appealing to His 
Majesty in Council against the decision 
of this Court in Appeal No. 10 of 1928 
has filed the present application under 
S. 109. Cl. (a), and S. 110, Civil P. C., for 
the necessary certificate. 

He instituted the Original Suit No. 2 
of 1924 in the Court of the Subordinate 
Judge of Sivaganga for a decree directing 
defendant 1, bis agent, to render ac¬ 
counts for the period of bis agency in the 
plaintiff’s firm at Soomangai in Burma 
and to hand over to the plaintiff all docu¬ 
ments relating to the agency and for the 
recovery of the amount found dueontak¬ 
ing accounts. He valued the claim in 
the suit at Rs. 40,000. In pursuance of 
a preliminary decree passed by the Court, 
accounts were taken by a commissioner, 
and after hearing the objections filed by 
the parties to the commissioner's report, 
the trial Court, on 28th November 1927, 
passed a decree in favour of the plaintiff 
for a sum of Rs. 5,682-6-11 with interest 
thereon, to be recovered from the assets 
of the deceased defendant 1 (defendant 1 
having died in the meantime and defen¬ 
dant 2 having been brought on as the 
legal representative of defendant 1 as 
defendant l’s adopted son). Against that 
decree, defendant 2 preferred appeal No. 
10 of 1928 to the High Court and the 
plaintiff preferred a memorandum of ob¬ 
jections to the High Court claiming a de¬ 
cree for a further amount and valued 
his memorandum of cross-appeal at 

Rs. 20,000. 

When the appeal and the cross-ap- 
poal came on for bearing.thonjgb 
Court allowed defendant 2 s appeal 
in part and reduced the amount.decreed 
by the trial Judge by about Rs. 4,000, 
the cross-appeal preferred by the plain¬ 
tiff was allowed to a very small extent— 
namely, to the extent of about Rs. 150, 
and the cross-appeal in respect of about 
Rs. 19,850 (out of the Rs. 20,000 claimed 
in it) was dismissed. The result there¬ 
fore is that whereas the trial Court 
gave the plaintiff a decree for about 
Rs. 5,000 odd with interest thereon, ac¬ 
cording to the decree of the High Court 
—the plaintiff gets a decree only for 
about Rs. 2,000 with interest thereon. 
The plaintiff in these ciroumstances has 
applied for leave to appeal to the Privy 
Counoil, and the question for considera- 







1932 


PERICHIAPPA v. Nachiappan (Anantakrishna Aiyar, J.) 


tion ig whether he is entitled to a certi¬ 
ficate as a matter of right. 

It was argued on behalf of the peti¬ 
tioner (the plaintiff) that the value of 
the subject-matter of the suit in the 
Court of first instance was upwards of 
Kb. 10,000 (the plaint was in fact valued 
at Kb. 40,000) and that the amount in 
dispute on appeal to His Majesty in 
Council ig also upwards of Rg. 10,000 (it 
is more than Rg. 20,000), and that the 
decree of the High Court did not affirm 
the decision of the trial Court. He 
therefore claims a certificate as a matter 
of right. On behalf of defendant 2 (res¬ 
pondent in this petition), his learned 
advocate argued that the question in dis¬ 
pute between the parties related really 
to various items in the account rendered 
by the agent, that the value of none of 
the items exceeded Rs. 10.000, and that, 
as the High Court has confirmed the 
findings of tho trial Court on all the 
items excepting a very few, and even tho 
total amount involved in the items in 
respect of which tho High Court differed 
from tho trial Court is very much less 
than Rs. 10,000 (tho amount comes to 
only about Rs. 4,000) the present is a 
cano of concurrent findings on questions 
of fact; and ho urged that except with 
reforonoe to about Rs. 4,000 tho High 
Court allirmod the decision of the tr : al 
Court in respeot of all tho items, and 
that consequently tho plaintiff is not en- 
titled to a certificate as of right. In 
support of this contention, tho learned 
advocate referred us to two decisions of 
tins Court: ono reported in llnmanathnn 
Chnti v. Subramanian Chetti (5) and the 
other an unroported one of a Bench of 
this Court in C. M. P. 1674 of 1928. 
Wo woro also roforrod to a decision of 
Hie Calcutta High Court reported *in 
. r tireii'lr<i v. doptiulra (3) and another of 
the Bombay High Court reported in 
* apurji v, Pannaji (i). 

< >n the other hand wo wero referred to 
a 1 1 o i si on of tho Privy Counoil reported 
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defendant 1 being the junior widow of 
the deceased. The trial Court held that 
the plaintiff’s adoption was proved, that 
the alleged adoption of defendant 2 was 
not proved, but held that the plaintiff 
was bound to provide maintenance for de¬ 
fendant 1 at the rate of Rs. 800 per an¬ 
num, which was to be a charge upon the 
estate. On appeal the decree of the trial 
Court was modified by increasing the 
maintenance from Rs. 800 to Rs. 1,200 
per annum in all other respects the de¬ 
cree was confirmed. The defendants’ ap¬ 
plication to the appellate Court for leave 
to appeal to the Privy Council was dis¬ 
missed on the ground that 

“ the decree of the trial Court had teen affirmed 
except in respect of a “small change " in fa¬ 
vour of the defendants and that no question of 
law was involved.” 

The defendants applied to tho Privy 
Council for special leave to appeal urging 
that tho appellate Court was in error in 
having refuted leave, it being urged that 
as the decree of tho appellate Court did 
not affirm the decision of the trial Court 
the defendants woro entitled as of right 
to loavo to appeal, tho value of the 
subject-matter of tho suit exceeding 
Rs. 10,000 as also tho value of the sub¬ 
ject-matter of tho proposed appeal. It 
was also contended that it was not 
matorial under the circumstances whe¬ 
ther any substantial question of law was 
involved in tho proposed appeal or not. 
Ihe appellants desired however to ap¬ 
peal only with regard to the amount of 
the maintenance which was claimed at 
Rb. 3,000 per annum, .and they did not 
dosiro to appeal with regard to tho other 
portions of tho deoroo, having regard to 
the concurrent findings against them on 
the question of adoption by both Courts 
in India. Tho Privy Counoil hold that 
the contention of tho defendants as to 
the effeot of 8. 110 of the Code was cor¬ 
rect. and that they had therefore a right 
of appeil. Bpocial leave to appeal was 
granted, but was limited to the question 
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dispute on appeal to His Majesty in 
Council, the petitioner would be entitled 
as of right to leave to appeal to the 
Privy Council. 

But it was argued that when there 
were concurrent findings of fact with re¬ 
ference to some of the items included in 
the valuation, the decree of the appellate 
Court should bo taken to affirm that por¬ 
tion of the decree of the trial Court re¬ 
lating to those items, and that unless a 
substantial question of law be involved 
in the proposed appeal to the Privy 
Council, in so far as those items are con¬ 
cerned, the value of those items should 
not be taken into account in considering 
the valuation of the subject-matter of 
the appeal to the Privy Council, and that 
only the amounts involved in the other 
items in respect of which the decision of 
the trial Court was reversed by the High 
Court should be taken into account in 
considering the limit of Rs. 10,000 pre¬ 
scribed by S. 110 of the Code. In support 
of this contention reliance was placed on 
the decision reported in Ramanathan 
Chetti v. Subramanian Clietti (5). That 
was a decision of Phillips and Odgers, JJ., 
and their Lordships refused leave to 
appeal to the Privy Council in that case. 
In a later case, reported in Sundara 
Mudaliar v. liatnavelu Mudaliar (6) in 
which the same learned Judges granted 
leave to appeal to the Privy Council, 
their decision in Ramanathan Chetti v. 
Subramanian Chetti (5) was distinguished 
in these terms : 

“ There the memorandum of cross-objections 
related to a matter entirely distinct from the 
subject-matter of the appeal ; see page 526.” 

It would seem that in the High Court 
the petitioner’s appeal was dismissed 
whereas the memorandum of objections 
filed by the respondents was allowed and 
tbo lower Court’s decree modified to the 
extent of about Rs. 300 in respect of 
some rent disallowed in tbo trial 
Court: see p. 296 (of 51 ill. L. J.)Rama- 
nallian Chetti's case (5). We may here 
observe th?*t the question for deci¬ 
sion in Sundara Mudaliar v. Ratnavelu 
Mudaliar (6) arose in a suit for a general 
account against a trustee, and the suit 
out of which the application before us 
has arisen was also a suit for a general 
account against an agent. The only 
other decision of this Court to which our 

(C) A. I. R. 1929 Mad. 429=121 I. C. 16=52 
Mad. 521. 


attention wa3 drawn i3 that passed by 
Rarne3am, J., and Wallace, J., in C. M. P. 
1674 of 1928 (unreported). It related to 
a suit by a reversionary heir to set aside 
various alienations made by a Hindu 
widow and to recover possession of the 
items from the various alienees, the 
widow having died just, prior to the suit. 
The trial Court held against the validity 
of some of tbo alienations, but the High 
Court on appeal reversed the decision of 
the trial Court with reference to some of 
the alienations while confirming it as 
regards others. The plaintiff applied for 
leave to appeal to the Privy Council and 
relied on Annapurnabai v. Ruprao (2). 
Th6ir Lordships refused leave, and ob¬ 
served as follows : 

“The leave to appeal now applied for relates 
to items 5, 6, 7,8,9 and 10. Of these items, 
the judgment of the High Court atVirnis th * 
judgment of the trial Court as to items 5, 6, 7, 8 
and 10. As to item 9, it is a reversing judgment, 
but taken separately its value is not above Rs. 
10.000. The learned advocate for the petitioners 
referred to Annapurnabai v. Ruprao (-> 
Sundara Mudaliar v. Ratnavelu Mudaliar (o). 
But these cases do not help him. In \hose 
cases, the subject matter of the appeal could not 
bo split into parts, and it could not be said that 
it was partly an affirming judgment and partly a 
reversing judgment. They were cases of modify¬ 
ing judgments and therefore not cases of aturm 
in-' judgments. The reasoning in Sundaia 
M°udaliar v. Ratnavelu Mudaliar { 6) shows 
that the subject matter of the litigation can be 
split up into separate parts. The principle m 
affirming and reversing judgments shonld be 
separately applied to each of these parts. Hold 
iug that there was no substantial question of 
law the application for leave was dismissed. A. 
suit to set aside various alienations made by a 
Hindu widow should really be taken to be a 
suit relating to different subject “alters, the 
subject matter of each alienation being c.i.n rcnt 

that such a suit is not open to the objection of 
misjoinder of parties and of causes of action 
when the plaintiff’s ground of title to all the 
properties included in the suit is the same.” 

In our view it could not be said that 
different items in dispute between par¬ 
ties in a suit by a principal against his 
agent for an account constitute separate 
subject-matters in the sense contem¬ 
plated by the learned Judges in C. M. P. 
1674 of 1928. No other decision of this 
Court was brought to our -notice. Two 
decisions of the Calcutta High Court 
were relied on by the learned advocate 
for the respondent. In Sree Nath v. 
Secy, of S tate (l), a Bench of t hree learned 

(7) [1902] 25 Mad 736=12 M.L.J. 103. 
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Judges of the Calcutta High Court de¬ 
clined to grant leave to appeal to the 
Privy Council in a land acquisition case 
where an applicant claimed Rs. 77,000 
before the Collector who assessed the 
value of the land at Rs. 28,287. The 
District Judge on a reference to him up¬ 
held the Collector’s award. The appli¬ 
cant th6n appealed to the High Court 
valuing his appeal at Rs. 49,000 being 
the difference between the Collector’s 
award and the amount claimed. The 
High Court allowed the appeal in part 
by giving the appellant an additional 
sum of about Rs. 7,000. In these cir¬ 
cumstances the appellant applied for 
leave to appeal to the Privy Council. 
The Court held that the decree of the 
High Court was properly one of affirm¬ 
ance of the decree of the first Court as 
regards the subject matter of the proposed 
appeal, and as there was no substantial 
question of law, the application for leave 
to appeal to the Privy Council was re¬ 
fused. The learned Judges observed as 
follows : 

"The question is whether under these circum¬ 
stances the decree appealed agaiust affirms the 
decision of the Court below. No doubt in one 
sense it may bo said that this Court did not 
confirm the decision of the Court below, because 
it gave the petitioner an additional Rs. 7,000 ; 
but we muBt look to the substance of the erse. 
What is the decree from which the present ap¬ 
plicant now desires to appeal to the Privy 
Council ? He desires to appeal only against the 
decision of this Court ro far as it affirmed the 
docision of the Court bolow ; nothing else. 
This seems to be, in substance, as far as the 
subject matter of appeal goes, a docrco of affirm¬ 
ance. If the dccroo of this Court bad been pro¬ 
perly drawn, it would have dismissed the appeal 
oxcopt to the extent that tho additional Bum 
was given. In other words, whilst the decree of 
this Court modifies, in tho petitioner's favour, 
the original decree, as regards the subject matter 
of tho proposed appeal to His Majesty in Council 
it most cortainly affirmed tho decree of the first 
Court. No question of law is involved. Tho 
application is refused." 

This decision was passed in 1904 ; and 
after the dooiaion of the Privy Counoil 
given in 1924 in the oaso reported in 
Annapurnabli v. liuprao (2), tho decision 
in Sree Nath v. Secy, of State (1) could 
not be said to represent the law on the 
point correctly and must bo taken to 
havo boon overruled by the decision of 
the Privy Council. The decision in tho 
other case oited for the respondent, viz., 
Narcndra v. Gopendra (3) was passed in 
1927. The learned Judges romarkod that 
tho Privy Council decision in Annapurna- 


bai v. liuprao (2) has not overruled the 
principle that if on an examination of the 
subject matter that is to be in debate 
before the Privy Counoil it be found that 
on that point tho two Courts have been 
in agreement, the decree of the appellate 
Court is to be treated as a decree of 
affirmance within the meaning of S. 110, 
Civil P. C., that for leave to appeal to 
the Privy Council in such a matter, the 
applicant has to prove a substantial 
question of law, and that the Privy 
Council has only decreed that the parti¬ 
cular application of tho doctrine in Sree 
Nath v. Secy, of State (l) was erroneous. 
Tho learned Chief Justice remarked as 
follows at p. 576 : 

“1 do not think that the decision shows that 
it is an erroneous view that we have to look to 
the substance and seo what is the subject maiter 
of the appeal to His Majesty in Council. I 
have, I confess, some doubt as to whether in the 
end even that principle would be found to be in 
accordance with the construction to be put up¬ 
on S. 110, but this Court and other High Courts 
have for many years acted upon that prin¬ 
ciple." 

Similarly in Kapurji v. Pannaji (4), if; 
was held that ib was not enough bo en¬ 
title tho applicant to a certificate under 
S. 110, Civil P. C., that the decree of the 
lower Court is varied by the High Court 
on points not covered by the appeal to 
the Privy Council. 

In our present oase, in respect of a 
portion of the subject matter of the ap¬ 
peal to the Privy Council the High Court 
substantially varied tho decree of the 
trial Court to the prejudice of the peti¬ 
tioner. Further, it is nob quite correct 
to say with reference to the docision in 
Anna pur nabai v. liuprao (2) that the ap¬ 
peal to the Privy Council was limited by 
tho Privy Council—against the wishes of 
the appellants—to the question of main¬ 
tenance allowance. The appellants ap¬ 
pealed against the whole decree ; but, 
having regard to the concurrent findings 
of fact on the question of adoption, their 
learne 1 counsel desired special leave to 
appeal only with reforenco to the ques¬ 
tion of maintonanco. It would therefore 
appear that it is not a case where their 
Lordships limited special leave to the 
question of maintonanco only, on their 
own accord ; they intimated that in the 
circumstances special leave to appeal 
should be granted but should bo limited 
to the question of maintenance, evidently 
to give notice of that circumatanco to the 
respondents who did not then appear be- 
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fore their Lordships. This would seem 
to follow from what their Lordships say 
about the construction of S. 110, Civil 
P. C. The argument advanced on be¬ 
half of the respondent necessitates 
that vory many words should bo 
implied in S. 110 to justify the inter¬ 
pretation of the section contended for by 
him. We feel that it is not open to us 
to do so. S. 109 gives a right of appeal 
bo the Privy Council. S. 110 is a pro¬ 
viso to S. 109. It is a rule of law that 
a proviso should receive a strict con¬ 
struction. It is not open to the Court 
to add words to a proviso with a view to 
enlarge the scope of the proviso. The 
proviso must be restricted to the scope 
reasonably conveyed by the words used 
therein. 

Turning to the other Courts: the deci¬ 
sion in Kamal Nath v. Bithal Das (8) was 
before the decision of the Privy Council 
in the case-reported in Annapurnabai v. 
Ruprao (2). The decision of the Patna 
High Court in the case reported in Jam- 
na Prasad Singh v. Jagannath Prasad 
(9) supports the contention of the peti¬ 
tioner before us. There the learned 
Judge observed as follows with reference 
to the decision reported in Nurendra v. 
Gopendra (3). In Nareddra v. Gopendra 
(3) Sir George Rankin, C. J., says: 

“ I have, I confess, some doubt as to whether 
in the end oven tbit principle would be found 
to be in accordanoo with the construction to 
bo put upon S. 110, but this Court and other 
High Courts have for many ysars acted upon 
that principle.” 

The learned Chief Justice there felt 
that the limitation placed upon the con¬ 
struction of the section is not in con¬ 
sonance with the language used in the 
statute. Bhagwan Sitigh v. Bhawani Das 
Bhagiuan Das (LO), Venkat Narayana v. 
Lakshmibayamma( ll)and Jumna Prasad 
v. Jagannath (9) were also cited on be¬ 
half of the petitioner. 

When a petitioner is given a right of 
appeal to the Privy Council, and ho 
prima facie satisfies the conditions pre¬ 
scribed by the section, we think it is our 
duty to grant him leave to appeal in 
such a case. As remarked by the Privy 
Council, ‘ the chance of success of the 
appellant in the proposed appeal to the 

(o) A. I. R. 1922 All. 89=61 I. C. 916=44 
All. 200. 

(9) A. I. E. 1329 Pat. 561=117 I. C. 193. 

(10) A. I. R. 1921 All. 270=64 I. C. 3=43 All. 

220 . 

(11) A. I. R. 1929 Mad. 309=116 I. 0. 129. 


Privy Council is not material ’ to such anl 
application for leave. The Privy Council 
has repeatedly remarked in several oases 
that as regards the amount of mainten¬ 
ance to be decreed to a litigant in India, 
the Privy Council will not ordinarily in¬ 
terfere, and yet the Privy Council gran- 
ted leave to appeal in the case reported 
in Annapurnabai v. Ruprao (2) regarding 
the amount of maintenance. The Privy 
Council will not ordinarily interfere with 
concurrent findings of facts arrived at 
by Courts in India on any particular 
point; yet if the decree of the High Court 
did not affirm the decision of the trial 
Court, and if the value of the subject 
matter of the suit in the trial Court and 
in the appeal to the Privy Council be 
Rs. 10,000 or upwards, a party desirous 
of appealing to the Privy Council would 
seem to be entitled to leave to appeal 
from the decree of the High Court under 
S. 110, Civil P. C-, as interpreted by the' 
Privy 'Council in the oase reported in 
Annapurnabai v. Ruprao (2), though no 
substantial question of Lw is involved 
in the proposed appeal. In the 
case, the decree of the H.gh Court work- 
ed to the prejudice of the present ap¬ 
pellant (the petitioner before us) to the 
extent of about Rs. 4,000 and thus the 
decree of the appellate Court .aubstan- 
tially varied tne decree of the trial Court 
to the prejudice of the Pet. lfcl °ner (t e| 
appellant in the' proposed Privy Council 

appeal). We are not hero concerned with 

a case of a mere formal or immaterial 
alteration of the trial Court s decree by 
the appellate Court. Nor are we here 
concerned with a case whore the appel- 
late decree modified the decree oMjho 
first Court only in respect of costs. The 
modification in the present case being 
substantial and against the appellant, 
we are unable to say that the decree of 
the High Court affirmed the decree of 
the trial Court. Further, in a suit for 
an account by the principal against his 
agent, it could not, in our opinion, be said 
that each objection raised by the plain¬ 
tiff or the defendant to the commis¬ 
sioner's report is a different subject-mat¬ 
ter, or that a decree passed in such a suit 
should be taken to be " several decrees 
relating to several subject-matters, but 
written in one piece of paper ” a3 argued 
for the respondent. 

* The proposed appeal to the Privy 
Council is not only against that portion 
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cf the deoree of the High Court which 
modified the decree of the trial Court to 
the extent of about Rs. 4,000 to the pre¬ 
judice of the petitioner, but is also 
against that portion of the decree of the 
High Court which dismissed the cross ap¬ 
peal (memorandum of objections) filed 
by the petitioner to.the extent of more 
than Rs. 19,000. The value of the sub¬ 
ject-matter of the appeal to the Privy 
Council is thus much more than ten thou¬ 
sand rupees and not being an affirming 
decision, it is not incumbent on the 
petitioner to show that there is a sub¬ 
stantial question of law involved in the 
proposed appeal. The section gives us 
no discretion in the matter in such cir¬ 
cumstances; though there is no substan¬ 
tial question of' law involved in the pro¬ 
posed appeal to His Majesty in Council, 
the condition relating to valuation has 
been satisfied, and the decree of the High 
Court did not affirm the decision of the 
trial Court. 

In my opinion, the appellant is enti¬ 
tled to leave under S. 110, Civil P. C., 
construed in the light of the decision of 
the Privy Counoil in the case reported 
in Annapurnabai v. liuprao (2); and we 
accordingly cartify that the value of the 
subject-matter of the suit in the trial 
Court was more than 11s. 10,000 and 
that the value of the subjeot-matter of 
the appeal to the Privy Council is also 
upwards of Rs. 10,000, and that the de¬ 
cree of the High Court in appeal did not 
affirm the decision of the trial Court. 

A certificate will be issued to the peti¬ 
tioner accordingly. 

P.R.S./u.M. Order accordingly. 

* * A. I. R. 1S32 Madras 53 

Venkatasubba Rao and Walsh, JJ. 

(Goginoni ) Venkatappayya —Plaintiff- 

Appellant. 

v. 

\Ycrramneni) Ramakristnamma and 
others Defendants—'Respondents. 

Appeal No. 101 of 1926, Decided on 
7th October 1931, against decree of Sub- 
Judge, Guntur. D/. 11th September 1925, 
inO. S. No. 77 of 1923. 

^ («) Tort — Malicious procecution — Liabi¬ 
lity— Every person responsible for prosecution 
is liable. 

Though technically it is the Grown that is 
the prosecutor in a criminal case, not onlv is 
the individual, who sets the law in mot ion, liable 
but also every other rperson whoso conduct with 
refereuco to the chago or the trial, shows, that 


the part taken by him points him out as one 
responsible for the prosecution. That a parti¬ 
cular person figured as a \vitnes3 in the crimi¬ 
nal case is not the criterion, but may be an 
element to be considered. It is the whole con¬ 
duct of the party that must be taken into con¬ 
sideration and the question must be determined 
as a question of fact in each case ; 30 All. 525 

(P. C.) and .4. I. R. 1926 P. C. 46, Appl. 

[P 54 0 2] 

(b) Tort—Malicious prosecution—Damages 
—When exemplary. 

Where the wounded feeling and injured pride 
of a plaintiff, or the misconduct of a defendant, 
may be taken into consideration, the principle 
of 'restitutio in integrum' no longer applies. 
Damages are then awarded not merely to recom¬ 
pense the plaintiff for the loss he has sustained 
by reason of the defendant’s wrongful act, but 
to punish the defendant in an exemplary man¬ 
ner, and vindicate the distinction between a 
wilful and an innocent wrongdoer. Exemplary 
damages are awarded whore there is a great in¬ 
jury without there being the possibility of com¬ 
pensation being measured by any numerical 
rule and are granted to express indignation at 
the defendant’s wrong rather than that they re¬ 
present the plaintiff's loss. [P55 C 1] 

T. V. Venkatarama Ayyar —for Appel¬ 
lant. 

E. Kamesxoara Rao —for Respondent. 

Venkatasubba Rao, J.— In this suit, 
the plaintiff claims damages for malicious 
prosecution. His case is, that all the ten 
defendants along with one T. K. Prasada 
Rao, a Police Sub-Inspector (D. W. 5), 
conspired to bring against him a false 
charge of robbery, that he was thereupon 
prosecuted but discharged, that the pro¬ 
ceedings against him were instituted 
maliciously and that he is therefore en¬ 
titled to damages. The lower Court has 
found that defendant 1 was actively as¬ 
sisted by defendants 2, 4, 7 and 9 as well 
as Prasada Rao. In the plaint, it is 
stated, that owing to certain technical 
reasons, Prasada Rao was not made a 
party. Although the Judge finds that 
defendant 1 was aided by defendants 2, 
4, 7 and 9, it is only against the first 
that he has awarded damages. The 
plaintiff has filed this appeal complaining 
that the sum of Rs. 500 granted to him 
a 9 damages against defendant 1 is inade¬ 
quate and that, on the finding of the 
lower Court, the other defendants men¬ 
tioned above, should also have been made 
liable. 

We may shortly state the faots as 
found by the lower Court, for, with its 
findings we agree. The plaintiff was the 
President of the Local Fund Union at 
Tatikonda, a village in the Guntur Dis¬ 
trict. Some among those ten defendants 
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stood as candidates for election to that 
Union and tne plaintiff, as its President, 
rejected the nomination papers of three 
of those candidates on the ground that 
they were invalid. The latter thereupon 
filed a civil suit against the President 
questioning his act and imputing some 
misconduct to him. After that case was 
filed, some of the ten defendants got one 
Sambasiva Rao, a clerk of the Local Fund 
Union, to state in writing, that the 
charges made against the plaintiff in the 
civil suit wore well founded. Thi3 hap¬ 
pened on 24th July 1923. The plaintiff 
came to know of this and as a counter¬ 
move got the clerk to his office the very 
next day and made him sign another 
writing which said, that the charges he 
made in the first statement were false 
and that he made them under coercion. 
This happened at about 9 p. m. on the 
25th. The defendants, getting wind of 
what was going on, joined together and 
hatched a plot. It was pretended that 
defendant 2 executed a promissory note 
in favour of the fourth and borrowed 
from him a sum of money. Defendant 1 
was to profess falsely to have been the 
messenger who carried the promissory 
note'to the fourth and received from him 
the sum required. While he wa3 taking 
this money to defendant 2’s house at 
about 12 o'clock in the night, it was to 
be given out that the plaintiff and two 
others suddenly pounced on him and 
committed robbery. Now, to return to 
the plaintiff, he left his office at about 9 
p. m. with the counter3tatement in his 
hands and when he came right in front 
of the police station, some of these de¬ 
fendants created a row, whioh acted as 
a signal for the Sub-Inspector to come 
out, and, with his help, they seized the 
plaintiff, wrested the paper from his 
hands aud pushed him into the station 
where ho was confined in the police lock¬ 
up. This occurred not about 12 in the 
night as pretended by the defence but 
more in the neighbourhood of 9 o’clock. 

The plaintiff was then and there 
charged with having robbed defendant 1 
of the money, which however was not 
to be seen. To account for its disap¬ 
pearance, it was given out, that there 
were two other culprits, who, taking ad¬ 
vantage of the confusion, ran away with 
the money. The plaintiff was kept in 
the lock-up till 4 p. in. on the following 
day. Then ho was sent to some Magis¬ 


trate at Guntur along with two con¬ 
stables acting as his escort. The plaintiff 
was a man of 53, well placed in life. 
Nevertheless, ho was made to walk the 
whole distance of ten mile3, and reached 
Guntur only late in the night. The 
Magistrate could pass orders only the 
next day and the plaintiff was then re¬ 
leased on bail. He suggests, and we 
think with reason, that such a late hour 
as 4 o'clock was wantonly chosen, so 
that he might remain in custody another 
night. Then, in due course, the plaintiff 
was charged with robbery and prosecuted 
and the criminal Court discharged him 
holding that the case was false. 

It follows from what we have stated 
that the complaint was made maliciously 
and that the lower Court rightly held 
defendant 1 liable for damages. His 
cro3S-appeal therefore fails and is dis¬ 
missed without costs. 

The next question is, whether the other 
defendants against whom this appeal is 
directed are also liable for damages. In 
Gaya Prasad v. Bhagat Singh (1), the 
defendants, though their names did not 
appear on the face of the proceedings, 
except as witnesses, were directly res¬ 
ponsible for the charge of rioting made 
there against the plaintiff, had produced 
false witnesses to support that oharge 
and had done all they could for the pur¬ 
pose of securing a conviction of the 
plaintiff, who however was acquitted. It 
was held by the Judicial Committee that 
they were rightly-found liable for da¬ 
mages in an action for malicious prosecu¬ 
tion. The same view was again taken 
by the Privy Council in a later case in 
Balbhadar Singh v. Bhadri Salt (9). These 
cases show, that though technically it is 
the Crown that is the prosecutor in ai 
criminal case, not only is the individual; 
who sets the law in motion liable but 
also every other person whose conduct 
with reference to the charge or the trial, 
shows, that the part taken by him points) 
him out as one responsible for the pro¬ 
secution. That a particular person figured 
as a witness in the criminal case is not 
the criterion, but may be an element to 
be considered. It is the whole conduct 
of the party that must be taken into 
consideration and the question must bo 

(1) [1908] 30 All. 525=35 I. A. 1S9=5 A. L. J. 

665=11 0. C. 371 (P.C.). 

(2) A. I. R. 192G P. C. 16=95 I. C. 329=29 O. 

C. 163=1 Luck. 215 (P.C.J. 
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determined as a question of fact in each 
case. 

Judged by this test, there can be no 
doubt that defendants 2 and 4 are liable. 
They concooted the promissory note with 
a view to create in advance false evidence 
against the plaintiff. This was done be¬ 
fore the charge and during the trial they 
helped defendant 1 by giving false evi¬ 
dence in support of his charge. We there¬ 
fore hold them liable. 

It is nest contended by the plaintiff- 
appellant that he is entitled to substan¬ 
tial damages as the defendants, found 
liable, grossly insulted and outraged him 
and harassed him in every possible way. 
We must uphold this contention. 

“Where the wounded feeling and injured pride 
'of a plaintiff, cr the misconduct of a defendant, 
may be taken into consideration, the principle 
of restitutio in integrum no longer applies. 
Damages are then awarded not merely to recom¬ 
pense the plaintiff for the loss ho has sustained 
by reason of the defendant’s wrongful act, but 
to punish the defendant iu an exemplary man¬ 
ner, and vindicate the distinction between a 
wilful and an innocent wrong door. The damages 
so awarded have been variously called exemp¬ 
lary, vindictive, penal, punitive, aggravated, or 
retributory" : 10 Halsbury para. 5GG. 

Among those cases for which such 
damages may be awarded are mentioned 
actions for malicious prosecution : see 
the same paragraph. 

Exemplary or vindictive damages are 
awarded where there is a great injury 
without there being the possibility of 
compensation being measured by any 
numerical rule and are granted to ex¬ 
press indignation at the defendant's 
wrong rather than that they represent 
the plaintiff’s loss : see Pollock on Torts, 
Edn. 13, p. 193. 

The lower Court has fixed the da¬ 
mages at Rg. 500 on the ground that 
the plaintiff actually spent that sum in 
defending himself. We are prepared to 
raise this sura to Rs. 1,500, for, in our 
opinion, this is a fair estimate, having 
regard to the nature of the injury and 
the circumstances which attended it. 
Wo pass a deoree accordingly for Rupees 
1,500 against defendants 1, 2 and 4. 

So far as these defendants are con¬ 
cerned, one further question remains. 
The lower Court has given the plaintiff 
only proportionate costs on the amount 
awarded. In such a case as this, the 
costs to be allowed cannot be made to 
depend upou the amount decreed. The 
plaintiff claimed in his plaint Rs. 5,250 


Madras 55 

and his estimate is not so extravagant 
that he must be punished by his being 
deprived of costs. We order that he 
shall have his full costs of the suit as 
well as of this appeal from defendants 1, 
2 and 4. 

Then remains the question as regards 
the liability of defendants 7 to 9. What 
the plaintiff urges is, not that they are 
liable for malicious prosecution, but for 
false imprisonment. Had this claim been 
clearly and unequivcoably set forth in 
the plaint, we should probably be dis¬ 
posed to grant the plaintiff damages on 
this head. But on a careful analysis of 
the pleadings, we find that the case with 
which the plaintiff came to Court was 
not this. As a matter of fact, even the 
lower Court does not deal with his action 
as one for false imprisonment. On this 
ground, the appeal against defendants 7 
to 9 is dismissed but without costs. 

And the case having been posted for 
being spoken to this day, the Court made 
the following. 

Order. — We have dismissed the cross¬ 
appeal of defendant 1 without costs. But 
as regards the court-fees due to the 
Government, we direct him to pay them. 

p.r.S./k.n. Appeal alloiued. 

* A. I. R. 1932 Madras 55 

Ramesam, Offg. C. J. and Cornish, J. 

Secretary of State —Appellant. 

v. 

R. Narayanasiuami Chettiar and others 
—Respondents. 

Appeals Nos. 217 to 229 and 443 of 
1929, Decided on 11th August 1931, 

against awards of Dist. Judge, Salem. 

(a) Madras Town Planning Act (7 of 1920), 

S. 14(1)—Applicability. 

Section 14 ( 1 ) applies to draft schemes under 
S. 11 or S. 12. [P 57 C 2] 

(b) Madras Town Planning Act (7 of 1920), 

S. 35 (2) (a)—What date may be adopted for 
fixing market vaiue of property acquired 
stated. 

Per Rimesam, Off j. C.J .—The whole policy 
of the Act is that a reasonable date should be 
fixed within which the council should submit 
its scheme and this date Bhould be notified by 
the Government. If the council submits its 
scheme within that date, the proceedings will 
continue with reasonable speed and the owners 
of lands will have the satisfaction of their lands 
being acquired and prices given to them cor¬ 
responding to a date not unreasonably remote 
from the actual acquisition ; but if the delay 
is committed by tho Municipal Council, and if 
the Government extends the Lime, for the samo 
reason for which the first notification mention¬ 
ing a date for the submission of the scheme by 
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the Municipal Council should be published, 
there must bo a notification containing the 
second date and this notification should bo 
equally published. The date of such further 
notification is the date to be adooted under 
S. 35 (2) (a). tP 58 C 1] 

Per Cornish , J .—The power to fix a date 
under S. 12 carries with it a power to extend 
the date originally fixed, unless there is Anyth¬ 
ing in the Act to the contrary and the Govern¬ 
ment to fix a date under S. 12 is free from the 
limitation imposed by S. 11. The fact of the 
Local Government altering the date originally 
fixed for submitting a scheme under S. 12 does 
not affect the date of the notification for the 
purpose of S. 35 (2). [P 62 C 1,2] 

(c) Land Acquisition Act • 1894).Ss. 25 and 
49—Judge has discretion to raise question of 
damages for severance. 

Section 25 gives the Judge discretion to raise 
a question as to damages for severance before 
him if sufficient reison is shown though such 
a claim was not made before the Collector. 
Thore is nothing in S. 49 requiring the clai¬ 
mant to put forward the claim that the whole 
house should be acquired at any particular 
stage of the proceeding. Cl. 1 of that section 
canuot bo relied on to show that the owner 
should make this kind of claim bofore the 
award is made. [P 61 C 2] 

❖ (d) Land Acquisition Act (1894), S. 25 — 
Principle for acquisition stated. 

If there is no other place within the com¬ 
pound where a latrine can be built for the use 
of a house, the owucr can reasonably insist on 
the whole house b9ing acquired. LP 61 ^ 2 J 
(e) Land Acquisilion Act (as amended by 
Act 10 of 1921), S. 49 —Order under S. 49 is 
decree and appealable —“ Claim under S. 49 
may be made after award. 

Section 49 cannot bo construed as requiring 
that an owner must, before the award has been 
made, express his desire to have tbo whole of 
the house or building acquire!, though tbit 
would bo the normal procedure. No doubt the 
section provides that the owner may withdraw 
or modifv his expressed desire before the award 
is made. But that does not imply that an owner, 
who has uot mado his claim prior to the award 
can in no circumstances make it afterwards. 
The decision of the Court uoon a rcferenco 
under S. 49 must bo hold to b9 a decree aud 
therefore appeal »blo : .4. I. li. 1922 P. C. 80, 
Ref. CP G3 C 1] 

Govt. Pleach) —for Appellant. 

Ti. Sitarama RaoJC. Bhashyam Ayyan• 
gar, V. Ganapathi Ayyar, T. li. Sriniva- 
san, K. R. R. Sastri and K. Sanlcara 
Sastri —for Respondents. 

Ramesam, Offg. C. J. — These are 
appeals against the award of the District 
Judge of Salem made in certain land ac¬ 
quisition proceedings which were taken 
pursuant to the Tcwn Planning.Act 7 of 
1920. The scheme was generally known 
as Maravaneri Extension .and was in¬ 
tended to enlarge the acoommodation of 
Salem Town. The facts of the case may 
now be stated. 


On 1st February 1921 the Madras Go¬ 
vernment invited the Municipal Council 
of Salem by a notification published in 
the Fort St. George Gazette to sub¬ 
mit for sanction v/ithin throe months 
from the date of the publication of the 
notification a scheme in respect of the 
area now in question : Ex. A. This was 
under S. 12, Town Planning Act. That 
section authorizes the Government to fix 
a date within which the Municipal Coun¬ 
cil should submit the scheme and the 
Government fixed three months as the 
period. The Salem Municipal Council 
did not submit their scheme within three 
months. The draft scheme was sub¬ 
mitted on 28th August 1921 : Ex. P>. 
Seeing that the Government ultimately 
published a notification on 21st Septem¬ 
ber 1923 under S. 14 (3) of the Act (vide 
Ex. D) wo must assume that the Madras 
Government has accepted the draft 
scheme though it was submitted late 
and condoned the delay of the Municipal 
Council. S. 34, Town Planning Act, pro¬ 
vides that a notification under S. 14 of 
that Act shall operate in respect of any 
land covered by it as a declaration under 
S. 6, Land Acquisition Act. So further 
proceedings were taken under the Land 
Acquisition Act. An acquisition officer 
was appointed and he made an award on 
2nd September 1926. Many of the clai¬ 
mants were not satisfied with it and re¬ 
quired a reference to the civil Court 
under S. 18, Land Acquisition Act. It 
was thus that the matter came up before 
the District Judge of Salem and against 
his award these appeals are filed by the 
Government and the claimant. 

The District Judge held that as the 
Salem Municipal Council have not com¬ 
plied with the notification of the Govern¬ 
ment within three months as required in 
Ex. A the notification became spent as 
it were and any aotion taken by the 
Municipal Council subsequently for the 
purpose of settling a scheme and getting 
the approval of the Government cannot 
he regarded as one under S. 12, Town 
Planning Act. He then observed that 
the Government have no power to ex¬ 
tend the time mentioned in the notifica¬ 
tion and therefore the notification Ex. A 
has no legal effect whatever ; but he also 
held that the subsequent proceedings 
taken under the Act are still valid. He 
pointed out that apart from the notifica¬ 
tion under S. 12, the Municipal Counoil 
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could suo motu frame a scheme under 
S. 10 (3) or S. 11 and the Government 
may approve of the scheme under S. 14 
(3) and further proceedings can follow a 
notification by the Government under 
8. 14 of the Act. He finally held that 
though the notification under S. 12 
lapsed and there was no notification 
under S. 10 (l), and therefore S. 35 (2) 
(a), Town Planning Act cannot be ap. 
plied, the notification under S. 14 can 
still be utilized for a date to calculate 
the values. Under S. 23, Land Acquisi¬ 
tion Act, the market value of the land on 
the date of the publication of the decla¬ 
ration under S. 6 must be taken into 
consideration. Under S. 34, Town Plan¬ 
ning Act the notification published under 
S. 14, Town Planning Act, is itself deemed 
to be a declaration under S. 6, Land Ac¬ 
quisition Act. fie therefore held that 
14th September 1923 the date of Ex. D 
the final notification under S. 14 must be 
taken to be the date at which the value 
of the plots belonging to the claimants 
should be ascertained and he proceeded 
to give his award. This conclusion is 
challenged by the loarnod Government 
Pleader. He cited some cases before us 
to show that the District Judge had no 
jurisdiction to go behind the reference. 
But I do not think that this point arises 
before us. The learned District Judge 
did not say that the reference to him 
was invalid, nor is any such proposition 
contended for hy the respondents. The 
District Judge held that the notification 
under 8. 14 was a valid notification and 
tho further proceedings were valid. All 
that he said was that there was no noti¬ 
fication under S. 10 (l) nor any opera¬ 
tive notification, under S. 12, Town 
Planning Act and therefore S. 35 (2) (a) 
could not bo applied. Ho therefore chose 
the notification under S. 14 which is 
equivalent to a declaration under S. 6, 
Land Acquisition Act, and proceeded to 
estimate tho value as on that date. It 
i? therefore unnecessary to consider tho 
cases oited by the learned Government 
Pleader. 

The next question is whether there 
was an operative notification under 8 12 
so that wo might take its dato as tho 
dato with reference to which the lands 
have to bo estimated under 8. 35 (2) (a). 
Town Planning Act. Now, taking S. 14 
of the Act, Cl. (1) refers to the date of 
the publication of a draft scheme. It is 


clear that there are two draft schemes re¬ 
ferred to in the prior sections of the Act, 
one published by the Municipal Council 
under S. 11 suo motu and another pre¬ 
pared by the council under S. 12 on the 
invitation of tho Government. It seems 
as if both the Ss. 13 and 14 were in¬ 
tended to apply to both kinds of draft 
schemes. But unfortunately S. 12 did 
not make any provision for the publica¬ 
tion of the draft scheme as S. 11 did 
with the result that the words ‘ the date 
of the pub-ication of a draft scheme’’ can¬ 
not refer to the publication of a scheme 
under 8. 12. Nevertheless S. 14 (3) may 
refer to a draft scheme under S. 11(1) 
or a draft scheme submitted under S. 12. 
This is the view adopted by the learned 
District Judge and also contended for 
before us by the learned Government 
Pleader. 

I agree with the contention. This 
defect in 8. 12 has since been remedied 
by an amending Act and now it is clear 
that S. 14 (l) applies to draft schemes 
under S. 11 or S. 12 and the original! 
intention is now properly carried out.' 
But this conclusion that S. 14 (3) applies 
even to a draft scheme prepared suo motu 
by tho Municipal Council and therefore 
the proceedings under tho Town Plann¬ 
ing Act are valid does not solve the ques¬ 
tion of tho date of the notification which 
has to be adopted under S. 35 (2) (a). 
The District Judge thought that the Go¬ 
vernment have no power to extend the 
time mentioned in its notification of 
February 1921. The learned Govern¬ 
ment Pleader argues that this view 
is not correct. To this extent I agree 
with the learned Government Pleader. 
In the first place, tho Act itself does not 
fix any period of time before which the 
scheme must be submitted by the 
Municipal Council. The dato was to 
be fixed by the Government. The 
Government had so fixed the date; but 
the Municipal Council did not submit 
its scheme within that date. If at this 
stage tho Government sent another com¬ 
munication to the Municipal Council 
fixing another dato and published it by 
a notification it will be perfectly valid. 
Only in such a case the date of the se¬ 
cond notification would .be the date to 
be adopted under S. 35 (2) (a). Whether 
wo call it an extension of the original 
dato or whether we call it a fresh noti¬ 
fication it matters little. But what the 
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Government Pleader requires for his 
argument is that while an extension of 
the original date may be made by the 
Government, the date of the first notifi¬ 
cation the time prescribed in which is 
extended, i3 still the date to be adopted 
under S. 35 (2) (a). I am unable to agree 
with this contention. The whole policy 
of the Act is that a reasonable date 
should be fixed within which the Council 
should submit its scheme and this date 
should be notified by the Government. 
If the 'council submits its scheme within 
that date, the proceedings will continue 
with reasonable speed and the owners of 
lands will have the satisfaction of their 
lands being acquired and prices given to 
them corresponding to a date not un¬ 
reasonably remote from the actual ac¬ 
quisition; but if the delay is committed 
by the Municipal Council and if the 
Government extends the time, for the 
same reason for which the first noti¬ 
fication mentioning a date .for the sub¬ 
mission of the scheme by the Municipal 
Council should be published there must 
be a notification containing the second 
date and this notification should be 
equally published. What the Act con¬ 
templates under S. 35 (2) (a) is the date 
of a notification which prescribes a date 
within which the Municipal Council 
should act and has acted. Thedateof Ex. 
A does not satisfy this condition. The 
Act does not expressly speak of any 
power in the Local Government to extend. 

As tho sootions are worded the Act 
contemplates that tho council has to take 
action within tho time mentioned by the 
Government but as I said an extension 
oan always be granted by a further noti- 
jfioation. If so, the date of the further 
notification will be the date to be ad¬ 
apted under S. 35 (2) (a). Now, the 
final notification of tho Government of 
September 1923 (Ex. D) certainly shows 
that the Government was willing to con¬ 
done the delay of the Salem Municipal 
Council and accept the scheme submitted 
by the Council and by some straining of 
language it may be regarded as a noti¬ 
fication under S. 12, though in such a 
view, we have got a merger of the noti¬ 
fication under S. 12 and the notification 
under S. 14 (4); but I do not see anything 
illegal in it, though this was not what 
was contemplated by the Act. In this 
view I am willing to say that the pro¬ 
ceedings validly continued under the 


Town Planning Act and the date to be 
utilized under S. 35 (2) (a) is 14th Sep¬ 
tember 1923, and we need not fall back 
upon the date fixed by the Land Acqui¬ 
sition Act. I might add that if this 
view of mins is not permissible; the only 
alternative view in my opinion seems to 
be that adopted by the District Judge. 

But it seems to me that the whole 
discussion is academic. In my opinion 
there is plenty of documentary evidence 
in the case showing that on >st Febru- 
ary 19_lthe rate of As. 2-3 a sq. ft. 
should be adopted as the value of the 
lands. Now, for the purpose of estimat¬ 
ing the value of the lands we have got 
a number of sale deeds beginning from 
1916 and running up to even 1928; but 
the later sale deeds after 1924 should be 
absolutely ignored. For our purpose it 
is unnecessary to go to sale deeds prior 
to Ootober 1919. The following table 


shows the sales which are 
from and after October 1919. 

available 

Date 

Rate 

Exhibit 

1-10 1919 

Re. 0-2 0 a sq. ft. 

IV 

2-10-1919 

0-1-6 „ 

IV 

3-11-1919 

0-1-7 „ 

Z 

4- 1-1920 

0 - 1-10 „ 

Z-l 

5- 4-1920 

0-1-4 „ 

W 

6. 5-1920 

0-0-6 ,, 

IV 

7- 5-1920 

0-1-7 „ 

IV 


Of these sale deeds "the last but one 
which works out at 6 pie3 per sq. ft, 
stands in a peculiar position. It differs 
so much from the others that there 
must be some reason for it—probably 
some peculiarity connected with the 
land sold under it. The only evidence 
wo have got of the transaction is Ex. 4 
filed by the Government which is a list 
of sales prepared by reference to the 
Registrar’s office. The best evidence, 
namely the original sale deed is not pro¬ 
duced, so that it seems to me that we 
must ignore this transaction. Ignoring it 
and taking the average of all the others 
wo gat an average of As. 1-8 per sq. ft. up 
to May 1920 and as there is an upward 
tendency from May 1920 on account of 
the fact that the lands were going to be 
acquired it is reasonable to assume that 
by February there would have been a 
further rise in value. Now, we have got 
on 24th May 1921 Ex. Q-l showing a 
price of As. 2 8. With reference to Ex. 
Q-l we may fix the price, February 1921 
as As. 2-5. In January and June 1922 we 
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have got Ex. Q-3and Z-2 showing a prico 
of As. 3-2 and As. 2-6. In November 1922 
we have gob Ex. G andjZ-3 showing only 
As. 1-S and As. 0-1-10. But in March 
1923 Ex. N shows a rate of As. 3-0. It 
seems to be that there must be some 
peculiarity in connexion with the plots 
covered by Exs. G and Z-3. The average 
of these six beginning from May 1922 
and going up to March 1923 comes to 
As. 2-6. The rate of As. 2-3 adopted 
by the District Judge seems to be a 
proper rate. From this point of view 
the earlier discussion as to what date 
sould be adopted becomes unnecessary. 
The general rate of As. 2-3 awarded 
by the District Judge is therefore con¬ 
firmed. 

In some of the appeals a question was 
raised as to the damages for severance 
awarded by the District » Judge. It was 
objected that this claim was not made 
before the Collector and in some cases 
ithe claimant did not even appear before 
the Collector. Bub S. 25, band Ac¬ 
quisition Act, gives tho Judge discre¬ 
tion to raise such a question before him 
if sufficient reason is shown. In tho 
present case the District Judge has al¬ 
lowed the claim for severance in many 
of the cases and no objection is taken on 
this ground in the grounds of appeal. 
I therefore think that this objection 
ought to be disallowed. 

Another objection taken by the learned 
Government Pleador is that the area 
taken for roads is not properly dealt 
with by the District Judge. At the time 
of tho acquisition in 1926 a plan was 
prepared which shows that a portion i 3 
left botween the sites intended for 
houses and roads. But this was only in 
1926. There is nothing to show when 
this separation of tho plot for road was 
made and whether .this separation was 
made in 1921 or 1923. The oral ovi- 
denoo shows that whenever it was made 
it was merely intended for tho conveni- 
enco of tho neighbouring house owners 
and thoy wero given rights of way over 
it and there was no dedication to tho 
public as a general pathway. For in¬ 
stance. P. W. 4 8ays: 

“Tho road wa§ opened by ns. It was not open 
to the public. Tho sito ol tho ro'td belongs to 
us. Wo ha VO beou paying tho taxes to tho 
Municipality.” 

In his case thore is an old sale dood. 
Ex. K, which shows that some pathway 


was left as a road, but the extent is not 
mentioned. The District Judge, with re¬ 
ference to the evidence, has taken the 
extent to be 15 feet. We think he is 
right. One of the roads in Salem Town 
parallel to this read was only of the 
width of 12 feet. No doubt, under the 
Town Planning Act, tho Municipality 
wanted roads of greater width even up to 
36 feet, but there is 1 no reason to attri¬ 
bute an intention to the parties to leave 
a road of that width. It may he that 
the intervening space was partly inten¬ 
ded for a road and partly intended as 
sites for shops and so on a3 P. W. 4 says. 
Anyhow it is for the Government to 
show what the site actually marked out 
for the road in 1921 or 1923 was and we 
have no evidence in each case to show 
what it was. We cannot say that tho 
width taken by the District Judge, namely, 
15 feet, is unreasonable. P. W. 4 is the 
claimant in Appeal No. 219. Similarly 
in Appeal No. 218 there is a sale deed 
Ex. N showing an intention to leave cut 
a road, but this was only in 1923. There 
is nothing to show that any road was 
marked out in 1921, so that Ex. N does 
not help the appellant. In the case of 
the other claimants we have not got any 
sale deeds. 

In Appeal No. 228 it is complained 
that while Rs. 140 was given for the con¬ 
struction of a culvert, another Rs. 100 
was given as damages for severance. The 
plan shows that tho land of the claimant 
was out open into a largo plot plus two 
small triangular hits and it is very diffi¬ 
cult to find tho use for these triangular 
bita. Though it is possible to build 
small structures on them, undoubtedly 
this land has suffered from the severance 
and we do not think that the District 
Judge has exercised his discretion impro¬ 
perly in giving tho .damagss of Rs. 100 
for sovoranco. This disposes of all the 
appeals in which special points wore 
raised except Appeals Nos. 226 and 443, 
which are orosp-appeale in tho saraeoase, 
namely hi. A. C. No. 37. It will be con- 
veniont to tako up those two appeals sepa¬ 
rately. The other appoals are dismissed 
with cosb9. 

f In these two appeals. Nos. 226 and 
i43, the faots are these: One of tho sug. 
gested roads according to the Town Plan¬ 
ning Scheme outs off a corner of the 
house of Mr. It. Srinivasa Kao, an advo¬ 
cate. The frontage of the bouse is on 
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the western side and the road cuts off a 
slice in the backyard on the eastern side. 
When the proposal originally became 
known the claimant pointed out the in¬ 
convenience caused to the house and it 
wan then thought that the Municipal 
Council should address the Government 
for a diversion of the proposed road. It 
may be mentioned here that an extension 
was made to the main building in about 
May 1925, by the addition of a kitchen. 
The proposed road does not encroach on 
the kitchen but runs by the side of it. 
When the Municipal Council recommen¬ 
ded a diversion of the road to the Local 
Government, the owner of another plot 
objected to the diversions as it caused 
him considerable inconvenience. The 
Government passed orders to the effeot 
that unless the Municipal Council enters 
into an agreement with all the persons 
affected by the diversion the Government 
cannot approve cf the diversion proposed. 
This was on 8th December 1926. The 
claimant apparently anticipating that 
the Government will not sanction the 
diversion, filed his statement on 29th Sep¬ 
tember 1926 before the land Acquisition 
Officer in which he prayed that his whole 
house might be acquired under S. 49. 
Land Acquisition Act. The land Acqui¬ 
sition Officer deals with this matter in 

para. 24 of his award. He says: 

"In response to the notice under Ss, 9 and 10 
ol the Act, vakil R. Sriuivasa Rao states that he 
has moved the Municipal Council about diver¬ 
ting the road at this spot and that the question 
of acquisition may be deferred till the Munici¬ 
pality deoides the matter.” 

It does not appear when this statement 
was made. This land Acquisition Offi¬ 
cer then says that the Council have since 
approved of the deviation. But the state¬ 
ment of the claimant and the approval 
of the Council must have been prior to 
the date of the award, namely 2nd, Sep¬ 
tember. The land Acquisition Officer 
then observes: 

“As however it involves a variation, of the 
scheme sanctioned by Government the deviation 
cannot be actel upon without Government 
sanction.” 

Then he proceeds to dispose of the 
matter. The award of the land Acqui¬ 
sition Officer does not clearly show whe¬ 
ther he passed any order deferring the 
question of this particular acquisition 
till the Municipality decided the matter 
as was requested by the claimant. The 
next'sontence of the officer suggests that 
he did defer his own inquiry until the 


Municipality decided the question. If so 
it i3 not clear whether he gave a further 
notice to the claimant saying that there 
was no use of a fresh adjournment as the 
deviation cannot be acted upon without 
Government sanction. The sanction of 
the Government has been applied for by 
the Municipal Council on 21st November 
long after the award: Ex. 3. So at 
the time of the award there was no ap¬ 
plication made by the Municipal Council 
to the Government. But it seems to me 
that the land Acquisition Officer ought 
at least to have informed the claimant 
that further adjournment of the matter 
would be useless and he would proceed 
with it. It does not appear that he has 
given any such notice. It cannot there¬ 
fore be said that the request of the clai¬ 
mant in his statement of 29th September 
was made too late. On the request of 
the claimant the matter was simply for¬ 
warded by the land Acquisition Officer to 
the District Judge. The learned District 
Judge held that this was not a case in 
which the whole house should be acqui¬ 
red and he gave Rs. 500 as damages for 
severance besides the price of the land. 

The first question that arises in this 
case is whether an appeal lies. Two 
sets of cases have been cited by the ad¬ 
vocates on both sides. One set of cases 
cited by Mr. B. Sitarama Rao, advocate 
for the claimant, shows that appeals un- 
der S. 49 have been entertained and con¬ 
sidered by the High Court without any 
objection. The cases cited by the Gov¬ 
ernment Pleader show that some Courts 
have held that no appeal lies. All these 
cases were decided before (l) the amend¬ 
ment of Ss. 26 and 54, Land Acquisition 
Act, by Act 10 of 1921 and (2) the deci¬ 
sion of the Privy Council in Ramachan- 
dra Rao v. Ramachandra Rao (l), dated 
31st January 1922. Prior to the 9aid 
amendment and the said decision, the 
view generally prevailing was that 
awards under the Land Acquisition Act 
were not decrees, for it was so decided 
by the Privy Council in Rangoon Bota- 
toung Co. Ltd. v. TheCollector of Ranqoon 
(2) and secondly, apart from an award, 
there could be no decree under the Act 
so as to make the matter res judicata bet¬ 
ween the parties. Now the amendment 

(1) A. I. R. 1922 P. O. 80=67 I. C. 403=49 I. 

A. 129=45 Mad. 320 (P. C.). 

(2) [1913] 40 Oil. 21=39 I. A. 197=16 I. C. 

138 (P.C.). 
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and the decision of the Privy Council in 
Ramachandra Rao v. Ramachandra Rao 
(l), have effected a change in both these 
matters. In Ramachandra Rao v. Rama¬ 
chandra Rao (1), the Privy Council held 
that if any question other than the 
amount cf compensation was decided under 
the Land Acquisition Act by the civil 
Court after reference the order of the civil 
Court amounts to a decree and an appeal 
lies and the decision would be res judi¬ 
cata. In that case reference to the civil 
Court was made under S. 3L (2) ; but 
there i3 nothing in the judgment of their 
Lordships which shows that the decision 
turned upon anything peculiar to S. 31. 
S. 3L (2) refers to the Court to which a 
reference under S. 18 would be submit- 
ted. In S. 49 of the Act the language 
used is : 

“ the Collector shall refer the determination of 
such question to the Court. In deciding on 
such a reference the Court shall have regard to 
tbo question.” 

This shows that the conclusion of tho 
[Court on a reference under S. 49 is re¬ 
garded as a decision and if the conclusion 
Ion a reference under 8. 31 is a decree 
Ithero is no reason why a decision under 
p. 49 should not be regarded as a decree. 
In tho present condition of the Act all 
awards are decreas and all decisions of 

the civil Court othor than awards on a 

reference under S. 31 (2) are also decrees 
1 do not see any reason why decisions on 
reference under S. 49 should not also be 
< ocroes. Tho earlier decisions therefora 
are of no value now. Tho whole scheme 
of the Act rom the point of view of the 
question whether decisions of Court are 
decrees and whether appeals lie there- 
Krom has entirely changed. The prelimi- 
|tmry objection is therefore overruled and 
|L hold that both tho appeals lie. 

The next question is whethor the 
claimant has precluded himself from in- 

nn?Mufk 0n th< \ whol ° house being ac- 
I mn ,y r y , dolay in ,nakin 8his Claim. 

I have already set forth the oircum. 
stancos under which ho made his claim 
on 29th Septoinhor, that is, after the 
award, and*I think there is nothing i n 
his conduct amounting to laohos or os. 
toppol. Hut apart from this there is 
nothing in S. 49 requiring the olaimant 
to put forward this particular claim, 
namely, that tho whole house should be 
acquired at any partionlar stage, of the 
proceedings. The learned Government 


Pleader argued that this sub-Cl. (2). 
S. 49 (L) shows that it should be made 
before the Collector made his award. 
But I do not think it shows anything ol 
the kind. It only shows that in a case 
whore it was made before the award the 
owner may withdraw or modify his de¬ 
sire. I cannot imply from this clause 
that such claims should be made before 
the Collector made his award. I dc not 
think that legislation by implication of 
this kind is justified and apart from this 
clause there is no other clause which 
could be relied on to show that the 
owner should make this kind of claim 
before the award is made. 

Tho third question that arises in the 
case is with reference to the merits. The 
question is whether the land proposed to 
be taken is reasonably required for the 
full and unimpaired use of the house 
under the last clause of S. 49 (l). 
Mr. Sitaram Rao, the learned advocate 
for the claimant referred to a number of 
English decisions and also the decision 
in Khairati Lai v. Secy, of State (3). The 
English Act and the Indian Act (10 of 
1870), on which these decisions were 
based did not contain the clause similar 
to that in b. 49 (l). As was pointed out 
m the decision in Venkataratnam Naidu 
v. 1 he Collector of Godavari (4), at p. 354 
the clause was inserted to meet these 
decisions. I do not therefore think that 
these decisions are of any value to us 
in the present case a small slice of the 
backyard is taken away for the road. It 

, 8,na11 fuel sh ed which is a 
thatched structure. It also cuts off a 

nnl n ?L a lafcrine afc fch0 east 

corner of the compound. It is true that 

a latrine is necessary for tho enjoyment 

of a house. If there is no other place with- 

imiH 0 fn O H POUnd T h6r0 a latrine can be 
>uilt for tho use of this house, I think 

the owner can reasonably insist on the 

who o house being aoquirod. I do not 

think it is proper to point out to him 

that ho should build a latrine beyond 

the compound by purchasing some other 

eito outside the present compound ]W 

9 inches by 10 uTinohes * °>' y , 8 ft ‘ 

w thout any p artlCQlar in COnvonionco t • 

J 8 ) U880) 11 All. 878. -— 

(4) r .1904] 27 Mad. 360. 
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the us6 of tho house. Similarly a fuel 
shed can be put up. It cannot be suc¬ 
cessfully argued that a latrine and a fuel 
shed can be put up only at the places at 
■which they stood at the time of the 
acquisition. Only then, can it be suc¬ 
cessfully argued that the land ‘acquired 
is reasonably 5 necessary for the enjoy¬ 
ment of the house. I therefore agree 
with the view of the District Judge that 
this is not a case in which the claimant 
can insist on the acquisition of the whole 
house. The result is that Appeal No. 443 
should be dismissed with costs. 

The District Judge thinks that tho 
amenities of the house have somewhat 
suffered by taking away a substantial 
portion of the backyard and for this he 
gives damages for severance Rs. 500. We 
do not see any reason why we should 
differ from the view of the District 
Judge. I think therefore that Appeal 
No. 226 should also be dismissed with 

costs. , . a a xr 

Memorandum of objection in A. o. iso. 

227 is not pressed and is dismissed with 

°°Cornish, J.—In Appeals Nos. 217 
to 229 I entirely agree with the judg¬ 
ment just delivered, except upon one 
point, namely, the date for ascertaining 
marketvalue for the purposes of compan- 

til O D 

In ray opinion 1st February 1921, tho 
date of publication in tho Fort St. George 
Gazette of the Government’s notification 
under S. 12, is the date at which the 
market value is to be determined. In 
the lower Court it appears to have been 
thought that because the Government 
was empowered by S. 12 to fix a date for 
the preparation and submission of a 
draft scheme by the Municipal Council, 
the date when once fixed was unchange¬ 
able. But the date is not fixed by the 
Act. S. 12 says that the Local Govern¬ 
ment may require the Municipal Council 
“ before a fixed date ” to prepare and 
submit a scheme This clearly means 
that the Government is to fix a date, and 
a power to fix a date carries with it a 
power to extend the date originally fixed 
unless there is anything in the Act to 
the contrary. On th9 other hand, when 
a Municipal Council prooeeds under 
Ss. 9 and 10 to initiate a scheme, S. 11 
fixes the time within whioh the draft 
scheme is to be prepared and published, 
and the power of the Local Government 


to extend this period is expressly limited 
by S. 11. But the provision made by 
S. 12 is “ notwithstanding anything con¬ 
tained in Ss. 8 to 11,” and this means] 
that the power of the Government to fix 
a date under S. 12 is free from the limi¬ 
tation imposed by S. 11. 

The question is: Does the fact of the 
Local Government altering the date 
originally fixed for submitting a scheme 
under S. 12 affect the date of the nofcifi- 
cation for the purpose of S. 35 (2) ? It 
seems to me that the fixing of a date 
for the submission of a scheme is sub¬ 
sidiary to the main objection of the 
publication of the notification, which is 
to give public intimation of the Govern¬ 
ment’s resolve that a town planning 
scheme shall ha made by the Municipal 
Chuncil. This also appears to be the 
main object of the notification irader 
S. 10 Cl) when a Municipal Council has 
in the exercise of its powers under S. 9 
resolved to make a town planning scheme. 
That is the reason, I think, why S. 35 (2) 
provides that in determining the amount 
of compensation to be awarded for land 
required under the Act tho Collector and 
the Court shall take into consideration : 
(a) the market value of the land at the 
date of publication of the notification 
under S. 10 (l) or S. 12, as the case may 
be. It could not, in my opinion, be 
successfully contended that, if after pub¬ 
lication of a notification under S. 10 (l) 
the Municipal Council obtained an ex¬ 
tension of time from the Local Govern¬ 
ment under S. 11 (l) for the preparation 
and publication of the draft scheme, the 
date for doterinining tho market value 
under S. 35 (2) would bo correspondingly 
shifted, (and more than one extension 
might be granted), for that would be to 
make the date for determining the market 
value not the date of publication of the 
notification under S. 10 (1), but the date 
when time was finally extended under 
S. 11 (l). And I see no reason why an 
extension of the time originally fixed by 
Government under S. 12 should have any 
different result. In neither case does 
the Act require the publication of a fresh 
notification when an extension of time 
is given, and in the absence of such 
statutory requirement it appeals to me 
that there is no foundation for the argu¬ 
ment that the extended date for the sub-! 
mission of the draft 'scheme must be ; 
treatod as the date of publication of the 
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notification for the purpose of S. 35 (2), 
Cl. (a). 

But, as my Lord has pointed out, the 
question is not of practical importance 
in this case. The evidence of sales of 
plots between November 1919 to May 
1920 and May 1921—excluding the 6 pies 
plot which was obviously exceptional 
and should not be taken into account in 
striking an average—shows that a rate 
of a little over 2 annas par sq. ft. would 
be a fair market value for February 1921. 

Appeal No. 443.—With regard to A. S. 
No. 443, I agree that this appeal should 
be dismissed, not on the two preliminary 
objections taken by the learned Govern¬ 
ment Pleader, bub on the ground that the 
District Judge has rightly held that the 
appellant is not entitled to compel the 
Municipal Council to acquire the whole 
of his promises. S. 49, Land Acquisi¬ 
tion Act, cannot, in my opinion, be 
construed as requiring that an owner 
( must, before the award has boon made, 
express his desire to have the whole of 
the house or building acquired, though 
!that would be the normal procedure. 
No doubt the section provides that the 
owner may withdraw or modify his ex¬ 
pressed desire before the award is made. 
But that does not imply that an 'owner 
who has not made his claim prior to the 
award can in no circumstances make it 
afterwards. It has been suggested that 
the Acquisition Olficor's notice under 
S. 9, Land Acquisition Act, furnished the 
proper opportunity to the appellant to 
make a olaitn under S. 49. But the 
particulars required to he put forward 
under S. 9 aro quite different from a 
claim under S. 49. It is not necessary 
to decide whether, when a draft scheme 
is published under S. 14 (l), Town Plan¬ 
ning Act, the objections and suggestions 
relating to the scheme which have to 
bo made within the period of 60 days 
would include a claim of an owner under 
49 to have tho whole of his premises 
acquired when tho scheme proposes to 
take only a part; or whether if an owner 
neglected to put forward this claim with¬ 
in the prescribed period for making ob¬ 
jections and suggestions he would be 
precluded from doing so thereafter. 

Tho question does not arise because 
there was no publication of tho draft 
scheme hero. It is cloar that the appel¬ 
lant is not otherwise estopped by any¬ 
thing bo did or failed to do. At the time 


when the award was made there was no 
occasion for him to put forward a claim 
under S. 49. The Municipal Council had 
agreed with him to divert a road, and if 
this deviation from the scheme had been 
carried out there would have been no 
necessity for the taking of any portion 
of his premises. Unfortunately the 
Government refused to concur in this 
arrangement and only signified their re- 
fusal after the award had been made. 
In this state of facts I do not think that 
the appellant was debarred from having, 
the question whether the Municipal 
Council should take the whole of his 
premises referred to the Court. On tho 
authority of Venkatareddi v. Adinara- 
yana Rao (5), which in turn followed the 
Privy Council’s ruling in Ramachandra 
Rao v. Ramachandra Rao (1), the deci¬ 
sion of the Court upon this reference 
under S. 49 must bo held to bo a decree 
and therefore appealable. Bub I think 
that the appeal fails on the merits. The 
appellant can only insist on the whole 
of his house being acquired if the parts 
proposed to he taken “form part of the 
house." This is entirely a question of 
fact which the Court in deciding is re¬ 
quired by S. 49 to 

“have regard to the question whether the land 
proposed to bo taken is reasonably required for 
the full and unimpaired use of the house.” 

Looking at the plan of the appellant’s 
premises it appears to me that there are 
good reasons for tho District Judge’s 
holding that the portion taken undor the 
scheme is not reasonably required for tho 
full and unimpaired use of the appel- 
lant’s house, and consequently the appel- 
lant cannot compel the Municipal Coun¬ 
cil to acquire the whole. 

B.S./g.K. _ Order accordingly. 

(6) A. I. R. 1929 Mid. 351=119 I. C 42=52. 

Mad. 142. 
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Ayyasami Ghetty —Petitioner. 
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Official Receiver, Coimbatore — 

pondent. 

Civil Revn. Potn. No. 1923 of 1927 
Decided on 13th July 1931. against de- 
croe of Dist. Judge, Coimbatore, D/- 8th 
August 1927. 

Provincial Insolvency Act fl920), S. 5 —Ex 
parte order annulling adjudication— Applica- 
by Official Receiver under S. 5 read 
with O. 9, R. 13 and O. 47, R. 1, Civil P. C 
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can be entertained—Civil P. C. (1908), 0. 9, 
R 13 and O. 47, R. 1. 

In cases relating to insolvency tried by mufas- 
sil Courts the raufassil Courts have by virtue of 
S. 5, the same powers as they have under the 
Civil Procedure Code in the exercise of matters 
that come before them in their original civil 
jurisdiction. Creditors are sure to be seriously 
prejudiced in several cases if adjudication in 
insolvency be annulled and having regard to the 
limit of time prescribed by Ss. 53 and 54 their 
right would be seriously prejudiced in various 
cases if they are confined to enforcing them by 
filing fresh applications in insolvency to adjudi¬ 
cate the same man insolvent. 

Where an ex parte order is made annulling 
the adjudication on the application of an alienee 
from an insolvent and where an application is 
filed under S. 5. Provincial Insolvency Act, and 
O. 9, R. 13 and O. 47, R. 1, Civil P. C., for set¬ 
ting asido the ex parte order it is competent to 
the Court to entertain the application: A. I. R. 
1927 Mad. 175, Appr.; A. I. R. 1923 Mad. 355; 
A. I. R. 1922 All 20G; A. I. R. 1930 Mad. 389 
(F. B.)\ A. I. R. 1927 Mad. 897 and A. I. R. 
1926 Mad. 942, Dist .; A. I. R. 1928 Mad. 265, 
Ref. [P 65 C 2) 

V. C. Vccraraghavachariar — for Peti¬ 
tioner. 

Watrap S. Subramania Ay gar —for 
Respondent. 

Judgment.— This is an application 
filed under S. 75, Provincial Insolvency 
Act 5 of 1920, and also under S. 107, 
Government of India Act, asking the High 
Court to revise the order passed by the 
District Judge of Coimbatore in C. M. 
A. No. 51 of 1927. One Vedam Chetty 
was declared insolvent in I. P. No. 6 of 
1923, on the file of the Subordinate Judge’s 
Court of Coimbatore. Time for applying 
for discharge was extended from time to 
time and it was finally extended to 9th 
January 1927. The petitioner before mo 
who is the father of the insolvent and 
who also was an alienee from the ,n \ o1 ' 
vent, applied on 21st December 19-C to 
have the adjudication of the insolven 
annulled under S. 43, Provincial Insol¬ 
vency Act. Notice of this application 
(I. A. No. 121 of 1927) was served upon the 
Offioial Receiver. On 14th March 1927, 
the Official Receiver applied to the Court 
to have the time for discharge extended till 
9th January 1928. Evidently expecting 
that the Court would not'pass final orders 
on 17th March 1927, the date to which 
the alienee’s application was posted for 
hearing, the Olllcial Receiver did not ap¬ 
pear before the Court on 17th March 
1927. Under the idea that the applica¬ 
tion was not contested by any creditor 
nor by the Official Receiver, the Court 
passed orders annulling the adjudication 


on 17th March 1927. Immediately after 
the Court was made aware of the fact 
that the Official Receiver had already ap¬ 
plied to have the time extended and that 
he was really contesting the application 
by the insolvent's father. The Official 
Receiver, on becoming aware of the orders 
passed on 17th March, immediately ap¬ 
plied (on 23rd March 1927) under S. 5, 
Provincial Insolvencv Act, read with 
O. 9, R. 13 and O. 47, R. 1, Civil P. C., for 
sotting aside the ex parte order passed 
on 17th March. The learned Subordinate 
Judge came to the conclusion that he had 
jurisdiction to entertain the application 
of the Official Receiver and that on the 
merits the case before him was one in 
which orders should be passed in favour 
of tho Official Receiver. The result was 
that the order of 17th March 1927 was 
set aside and I. A. No. 121 of 1927 was 
restored to file. Against the order an 
appeal was preferred by the alienee, the 
father of the insolvent, to the District 
Court of Coimbatore. The District JadgQ 
confirmed that order and dismissed the 
appeal. The present revision petition 
has been filed by Ayyasami Chetty. the 
father of the insolvent and alienee of his 
property, to thi3 Court. . 

On behalf of the petitioner the learned 
advocate who appeared for him raised be¬ 
fore mo two points: (l) that the lower 
Court had no jurisdiction to entertain an 
application for review of the order passed 
on 17th March 1927, and (2) that in any 
case on the merits the receiver Lad made 
out no case for orders being passed in 
his favour. 

On the question of jurisdiction of the 
Court to entertain such an application 
the learned advocate referred me to a 
decision of a Bench of this Court reported 
in Venugopalachariar v. Ghinnulal Sow- 
car (l). There the learned Judges had to 
consider whether, having regard to the 
provisions of S. 5, Provincial Insolvency 
Act, read with S. 10 12) of the same Act, 
an insolvent whose application had been 
dismissed for bis absence was entitled to 
apply for review or to apply under O. 11, 
Civil P. C. The learned Judges held that 
S. 5 has to be read along with S. 10 (2), 
and as the insolvent had a right to ap¬ 
ply afresh he was not entitled to make 
the application. An earlier decision of 
another Bench of this Court in the case 

(1) A. I. R. 1926 ~Mad. 942=97 1. O. 706=49 
Mad. 935. 
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reported as Abbireddi v. Venkatareidi (2) 
was brought to their notice, but, as I 
understand the judgment in the case re¬ 
ported at p. 209, the learned Judges, 
though not agreeing with the reasoning 
of the decision in the case reported at 
p. 60, proceeded to dispose of the case 
before them on the ground that the pe¬ 
titioner in that case being the insolvent 
had other remedies open to him and that 
being so the remedy sought by him in 
that case was not available to him under 
O. 9, Civil P. C Naturally the learned 
advocate for the petitioner laid great 
emphasis on thi3 decision, and invited me 
to hold that under the Insolvency Act 
there is no power of review open either 
to the Official Receiver or to the credi¬ 
tors, or any right to apply under O. 9, 
Civil P, C I am unable to agree with 
this extreme contention. S. 5, Provincial 
Insolvency Act, enacts that 
“ subject to the provisions of this Act tho Court 
in rogurd to proceedings under this Act, shall 
have tho same powers and shall follow the same 
procedure as it has and follows in the exercise 
of original civil jurisdiction.” 

In my view, in cases relating to insol. 
vency tried by mufassil Courts, tho mufas- 
sil Courts have by virtue of this S. 5 the 
same powers as they have got under tho 
Civil Procedure Code, governing their 
powers and procedure in the exercise of 
original matters that come before them in 
thoir civil jurisdiction; I am not satisfied 
that thoro is anything in tho provisions of 
tho Act to which my attention has been 
drawn which takes away the right of 
review, or the right to apply under O. 9, 
(subject to any other provisions of the 
Act) so far as the case before me is con¬ 
cerned. Creditors are sure to be seriously 
prejudiced in several cases if adjudica¬ 
tions in insolvency be annulled, and 
having regard to the limit of time pro- 
sorihed by 3s. 53 and 51 of tho Act, thoir 
right would be seriously prejudiced in 
-various cases if they be confined to en¬ 
forcing thorn by filing fresh applications 
in mao vency to adjudicate the same man 
as insolvent. Tho case beforo tho learned 
Judges in Venugopalaohariar v. Chinnu- 
lal Sowcur (l) wag a oaso of tbo insolvent 
himself applying to the Court for fresh 
orders. The case bofore me is not the 
oaso of an insolvent but tho ease of an 
Official Receiver who represents the cre¬ 
ditors of tho insolvent. There is pro- 
hahiy sub stantial difference between the 

12) A. T. R. 1927 Mad. 175=91 1. 6. 351. ‘ 
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two classes of persons who seek the assis¬ 
tance of the Court. In any event my 
attention was drawn to a case which 
seems to belmore directly in point, namely, 
that repoited in Abbireddi v. Venka- 
tareddi (2), which was a case where a 
similar application v*as made by a cre¬ 
ditor of the insolvent. The learned 
Judges there held that such an applica¬ 
tion at tho instance of a creditor did lie 
and that their rights were not confined 
to filing a fresh application for adjudica¬ 
tion. With respect I agroo with that 
decision. No doubt the learned advo¬ 
cate for the petitioner drew my attention 
to one sentence appearing at p. 61 of the 
report where the learned Judges say: 

the power of review is inherent in the 
civil Court.” 

He emphasized tho position that 
rights of appeal and rights of review 
should be expressly conferred on Courts 
by statutes, and that there is no 
such thing as inherent right of review 
possessed by civil Courts. But having 
regard to the context of the judgment, I 
understand the reasoning of the learned 
Judges to be the following: Mufassil 
Courts, which are governed by the pro¬ 
visions of the Civil Procedure Code, pos¬ 
sess the power of review expressly con¬ 
ferred upon them by the Code, and read¬ 
ing those provisions along with S. 5, 
Provincial Insolvency Act, tho power of 
review is inherent in tho mufassil Courts 
exercising powers of insolvency under the 
Provincial Insolvency Act. It therefore 
seems to mo that the plea of want of 
jurisdiction raised by the learned advo¬ 
cate for the petitioner is against the deci¬ 
sion in Abbireddi v. Venkatarcddi (2). 
The learned Judges there further point 
out that Spencer, J., in an earlier case 
reported in The Official Receiver, Tan- 
jore v. Nataraja Sastriyal (3) and tho 
Allahabad High Court in tho case re¬ 
ported in Munnulal v. Kunj JJiliari Lal 
(4) have hold the same view. Beforo I 
conclude this portion of my judgment i 
think it is proper to draw attention to 
the recent Full Bench decision reported 
in Palani Gmcndan v. Official Receiver, 
Coimbatore (5), which is relevant for this 
purpose, nimolv, that the prosence of tho 

(3) A. I. R. 1928 Mad. 868= 72 I. O. 226= 40 
Mad. 405. 

(4) A. I. R. 1922 All. 200=071. C. 317=44 All. 
605. 

(5) A. I. It. 1930 Mad. 383= 124 I. 0. 01 = 53 
Mad. 288 (F.B.). 
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word “shall” in S. 43, which was taken to 
create much difficulty and which was 
understood as a mandatory provision by 
law, has been explained by the Full 
Bench in the case in Palani Goundan v. 
The Official Receiver, Coimbatore (o), 
and of course the learned Judges who 
decided the case in Venugopalachariar 
v. Chinnulal Sowcar (l), decided it be- 
fore they had the benefit of the Full 
Bench decision. A decision of another 
Bench of this Court, Ramesam and Ma« 
dhavan Nair, JJ., in Govmda Rao v. Offi¬ 
cial Receiver, T'richinopoly, A. 1. R. 1927 
Mad. 897, has also been brought to my 
notice and it would also seem to sup¬ 
port the contention that the Court has 
jurisdiction in such cases. The decision 
in Tirumala Reddi v. Thomasu Reddi, 
(6) was also referred to, and though the 
learned Judges Kumaraswami Sastriar and 
Wallace JJ , referred to the decision in 
Abbireddi v. Venkatareddi (2), and ap¬ 
parently agreed to the view relating to 
the right of review in such cases, it can¬ 
not be said to bo a decision on the point 
that has arisen before me. The learned 
advocate for the petitioner also drew my 
attention to the fact that tho Presi¬ 
dency Towns Insolvency Act, S. 8 (l) 
specifically confers on such Courts in 
the Presidency towns the power of re¬ 
view. As far as I am able to understand 
the position, that argument is nob against 
the view I am inclined to adopt. The 
Civil Procedure Code, as such, does not 
apply to the proceedings before the ori¬ 
ginal side of the High Court, whereas 
the Civil Procedure Code as such is made 
applicable under S. 5, Provincial Insol¬ 
vency Act, to proceedings before the mu- 
fassil Courts. That probably is the rea¬ 
son why we have not got any such speci¬ 
fic provision in the Provincial Insolvency 
Aot, corresponding to S. 8 (l) tha occui - 
in the Presidency Towns Insolvency Act. 

For the above reasons I am not able 
to uphold the contention raised by the 
learned advocate for the petitioner that 
it was incompetent to the lower Court to 
entertain the application presented by 
the Official Receiver. I accordingly over¬ 
rule his first contention. 

On the merits, I do not think that I 
need say much. The two lower Courts 
have considered the question on the 
merits and have come to the conclusion 

~~{G) A. I. R. 1928 Mad. 255 =109 I. C. 581= 51 
Mad. 839. 


that the Official Receiver had made out 
“sufficient cause.” In fact the Official 
Receiver said that he committed a bona 
fide mistake, and it is clear that the 
general body of creditors should not be 
made to suffer owing to a bona fide mis¬ 
take committed by the Official Receiver. 
I am no inclined to interfere with the 
finding of both the lower Courts on this 
point, namely, that the Official Receiver 
has made out a sufficient case on the 
merits. 

I accordingly overrule both the con¬ 
tentions raised by the learned advocate 
for the petitioner and dismiss the revi¬ 
sion petition, but I think that the pre¬ 
sent is a case where I should nob give 
costs to the respondent here of the revi¬ 
sion petition. 

P.R.S.'p n. Revision dismissed. 
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Madhavan Nair'and Jackson, JJ. 
Palanivelu Odayar — Appellant. 


Official Received West Tavfcre—Bes- 

P °Appeal No. 301 of 1923, Decided on 
2nd September 1931, agams order of 
Diet. Judge, West Tanjore, at Tanjore, 
tv/ i7fch July 1929. 

-'s Provincial Insolvency Act (19 20), Ss. 4 and 
g P_jj n der S. 4 Insolvency Court has wide 
powers even to pass orders against stranger* 
to insolvency proceedings—In difficult ques¬ 
tions of title Official Receiver should be 
asked to institute proceedings in civil Court 
—Stranger ordered to pay mesne profits to 
Official Receiver where suit-property is hypo¬ 
thecated by insolvent to the stranger five 
months before adjudication—Order should 
be executed as in civil suits. 

Very wide powers are given to the insolvency 
Court under S. 4 of the Act. It may decide 
any question which it may deem it expedient or 
necessary to decido for the purpose of doiug 
complete justice or making a complete distribu¬ 
tion of property, and in doing so it has ample 
power to decide questions of title arising bet¬ 
ween the estate of an insolvent and a third, 
party. This jurisdiction is no doubt of a dis¬ 
cretionary character, and in cases which in¬ 
volve determination of difficult questions of 
title the Insolvency Court will be well advised 
in asking tho Offioial Assignee to institute pro¬ 
ceedings in an ordinary civil Court. [P 69 C 1, 2] 

The Insolvency Court has full jurisdiction fo 
pass an order for the payment of mesne profits 
to the Official Receiver against a third party 
though a stranger to the insolvency proceed¬ 
ings, where the insolvent has hypothecated the 
suit property to the third party five months 
before his adjudication S. 5 of the Act provides 
for effect being given to tho orders and decrees 
passed by the Insolvency Court. The order 
directing the payment of mesne profits should 
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be executed in the SAiv.e way as orders passed by 
civil Courts; 40 Mad. 810; A. I. II. 1029 Mad. 
705: A.I.R. 192'2 Mad. 147; A. 1 . R. 1921 Mad. 
204 and A.I.R. 1929 Mad. 705, Rcl. on.; A.I.R. 
1926 Mad. 863 and A. I. R. 1928 Mad. 732, 
Dist. [P 70 C 1 ] 

T. M. Krishnaswamy Aiyar and T. S. 
Vaidyanatha Ayyar —for Appellant. 

A. V. Viswanatha Sastri —for Respon¬ 
dent. 

Judgment.—One Singaram Chettiar 
was adjudged insolvent by the District 
Judge of West Tanjore on 2Gth Ootober 
1923 by the order on I. P. No. 24 of 
1923. On 30th May 1923 he had execu¬ 
ted a usufructuary mortgage for Rupees 
25,000 in favour of one Appadurai Udayar 
and has also transferred to him for 
Rs. 36,000 his rights under a hypotheca¬ 
tion bond for Rs.' 20,000. After the 
estate of the insolvent became vested in 
the Official Receiver, ho filed O. P. No. 
15 of 1924 for the annulment of the two 
alienations in favour of Appadurai Uda¬ 
yar under S. 53, Provincial Insolvency 
Act. These alienations were annulled 
on 18th October 1924. Subsequently, 
the Official Receiver filed I. A. No. 556 
of 1926 in which he asked the Insolvency 
Court to pass an order for the payment 
by Appadurai Udayar of Rs 4,000 as 
the profits for the two years from 30th 
May 1923 to Juno 1925. On 29th Jan¬ 
uary 1927 an ex parte order was passed 
against him in which he was directed to 
pay -the Official Receiver Rs. 4,000 as 
mesne profits for the two years 1924 and 
1925 during which time ho was illegally 
in possession of the 'property. After 
this order Appadurai Udayar died and 
his grandson was brought on reoord as 
his legal representative. In the petition 
out of which this appeal arises the Offi¬ 
cial Rooeiver sought to exocuto the order 
for mosne profits against legal represen¬ 
tative, the appellant before us. 

Various objections against the execu¬ 
tion of the order wore pressed in the 
lower Court but all wore overruled by 
tha learned District Judge. Of these 
tlio only objeotion pressed before us is 
that the Insolvency Court has no juris- 
diction to pass the order dirooting the 
payment of raesno profits, inasmuch as 
Appadurai Udayar, against whom the 
order was passed, was a stranger to the 
insolvency proceedings. It is obvious 
that the Insolvency Court has no juris¬ 
diction to pass the order in question 
under S. 53, Provincial Insolvency Act. 


That being so it is argued that the In¬ 
solvency Court has no jurisdiction to: 
pass an order on what is called “a gar¬ 
nishee summons'’ diiecting a third party 
a stranger to the Insolvency proceedings, 
to make a payment in favour of the 
Official Receiver. In reply it is conten¬ 
ded by the Official Receiver that S. 4, 
Provincial Insolvency Act, gives, ample 
power to the Insolvency Court to pass 
an order like the one in question. 

Section 4, Cl. 1, Act 5 of 1920, is as 
follows: 

“Subject to the provisions of this Act, the 
Court shall have full power to decide all ques¬ 
tions whether of title or priority or' of any 
nature whatsoever, and whether involving 
matters of law or of fact, which may arise in 
any case of insolvency coming within the cog¬ 
nizance of the Court, or which Ibo Court may 
deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a 
complete distribution of property in any such 
case* 

This provision did not exist in tho 
previous Provincial Insolvency Act of 
1907. It is framed on the lines of S. 7 
Presidency Towns Insolvency Act (Act 
3 of 1909), which is as follows: 

“Subject to the provisions of this Act, tho 
Court shall have full power to decide all ques¬ 
tions of priorities, and all other questions what¬ 
soever, -whether of law or of fact, which may 
arise in any case of insolvency coming within 
tho cognizance of the Court or which tho Court 
may deem it expedient or necessary to decide 
for the purpose of doing complete justice or 
making a complete distribution of property °n 
any such caso.” L * * m 

, 3 - ^er on amende i Q 

1927 by the addition of a proviso to it. 

It is obvious that S. 4, Provincial Insol- 

V °?u y c A - 7 Cfc, J S * Imosfc identical in terms 
with &. 7, Presidency Towns Insolvency 

Act. I nder both the sections tho Insol- 
voncy Courts have wide powers not only 
to decide all questions of priority but all 
other questions . . . . which the Courts 
may deem it expedient or necessary to 
decide for tho purpose of doing complete 
justice or of making a complete distribu¬ 
tion of property. The question is who- 
ther under the wide powers .givon under 

,4* Prov inoial Insolvency Act, the In- 
solvency Court has jurisdiction to adiu 
d.ca 0 upon the claims of third parties or' 
wbother in such cases, tho Official Re 
ocver should be directed to institute so ts' 
m ordinary civil Courts. As the terms 
of S. 4, Provincial Insolvonoy Aot aro 1 
.n“ ‘ r r to terms of S. 7, Presidency 
Towns Insolvency Aot, oases explainin',' 
the scope of the latter S. 7, may wall bo 
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relied on to interpret the nature of the 
jurisdiction of the Insolvency Courts 
under S, 4, Provincial Insolvency Act. 
The learned counsel for the respondent 
has relied on these cases in support of 
his contention. He has also relied on 
some cases which are express decisions 
under S. 4, Provincial Insolvency Act 
itself. A recent Full Bench decision of 
this Court, Official Assignee, Madras v. 
Narasimha Mudaliar (l), iu which the 
scope of S. 7, Presidency Towns Insol¬ 
vency Act, prior to its amendment in 
1927, is explained, has also been brought 
to our jrotice. We will now proceed to 
examine these cases. 

In Abdul Khader v. The Official Assig¬ 
nee of Madras (2), it was held that 

“Under S. 7, Presidency Towns Insolvency 
Act (3 of 1909), the HighjCourt of Madras in the 
exercise of its insolvency jurisdiction, has 
jurisdiction to adjudicate on claims relating to 
immovable property situate outside the limits 
of its ordinary original civil jurisdiction." 

It was also pointed out that: 

“the jurisdiction conferred by S. 7 of the 
Act is of a discretionary character, and it is 
seldom that the Insolvency Court will deem it 
expedient to try difficult questions of title; and 
tho Judge in such cases would ordinarily ask 
the Offiicial Assignee in Insolvency to establish 
his title iu an ordinary civil Court." 

In coming to this conclusion the lear¬ 
ned Judges relied on various English 
cases which fully recognize the jurisdic¬ 
tion of the Court of Bankruptcy in 
England in deciding upon the rights of 
third parties. This decision was accep¬ 
ted as laying down the correct law in 
the decision in In re Krishna Bao (3). 

The decision in Official Receiver, 
Tinnevelly v. Sankaralinga Mudaliar (4;, 
was one under Act 3 of 1907 but in the 
course of the judgment the l 0 *rne 
Judges refer to S. 4, Act 5 °f ' 

In that case where after the appoin me 
of a Receiver for the estate of an tnso - 
vent had been made by a Dis ric , 

some of the properties of the insolvent 

were sold in auction y a 
Munsif s Court in execution of a decree 
for money passed by the latter Court 
prior to the order of adjudication, it was 
held that it was competent to the receiver 
to make an application to the District 
Court for ann ulment of the sale and for 
- TTYTaHTR^ 1929 Mad. 705=118 I. 0. 506=52 
Mid 717 ’F.B.). 

(2) [1917] 40 Mad. 810=36 I. C. 524. 

(3) A I. R. 1928 Mad. 732=112 I. C. 149= 
51 Mad. 540 (F.B.). 

(4) A. I. R. 1921 Mad. 204=62 I. C. 495=44 
Mad. 524. 


delivery of possession of the properties 
from the purchaser under S. 18, Cl. 3, 
Provincial Insolvency Act 3 of 1907 
and the order of the District Judge, 
that the Official Receiver had no locus 
standi to impeach the same by means of 
a petition to the Insolvency Court, was 
set aside. With reference to tho point 
under discussion the following observa¬ 
tions of Oldlield, J., may be referred to 
with advantage: 

“The general question thus raised is whether 
the Court deal)ag with an insolvency under the 
Provincial Insolvency Act has either an exclu¬ 
sive jurisdiction or concurrent with that of the 
ordinary Courts to deal, for the purpose of the 
administration of the insolvent’s estate, with 
chiras against persons holding it adversely to 
him, whether they have arisen from purchase 
at Court sale or otherwise. Before dealing with 
tho provisions of the Act, I observe that such 
au exclusive jurisdiction is well recognized 
elsewhere in Insolvency systoms, which are of 
longer standing than the Provincial Act, and 
which ate usually referred to in its construc¬ 
tion. Reference may be ma le on this point to 
tho docisious collected under 8 . 105, English 
Bmkruptcy Act, 1914, at p. 375. Wil 'ams w 
ruptcy Practice, Edn. 11. aQ d to • . r ' - 

Towns Insolvency Act (3 of 1909), of which the 
material portion was reproduced from the Lng 
lish Act in force at its date; and .t.s sign.h- 
i although there is no reason for pre- 

JZu S any intention to change the law, the 
l^uture 'his included a similar provision, as 
S 4 Provincial Insolvency Act (5 of 1920J, 
which is now in foroe." 

Seshagiri Iyer, J., even weut to the 
extent of saying that the wide powers 
given by S. 4 of the present Act had 
already existed in the Insolvency Court 
and that S. 4 only declares what has 
been the law throughout. For our pre¬ 
sent purpose it is not necessary to dis¬ 
cuss this position. 

In Bamasami Chcttiar v. Ramaswami 
Iyengar (5), which was a case under the 
present Act, it was held that under Ss. 4, 
5 and 56, Provincial Insolvency Act (5 
of 1920) a Court of Insolvency can in¬ 
quire into disputed title and order deli¬ 
very of an insolvent’s property to a pur¬ 
chaser thereof from the Oificial Receiver 
removing the obstruction of a third 
party In the course of the judgment the 

learned Judges stated thus: 

“We hive therefore no hesitation in holdiug 
that the Insolvency Court has plenary powers 
to deal with the claims of third parties under 
the provisions of tho present Provincial Insol¬ 
vency Act." 

The next decision requiring notice is 
the Fu ll Be nch _d ecision in Official 

(5) A. I R. 1922 Mad. 147=65 I. 0. 394=45 
Mad. 434. 
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Assignee, Madras v. Narasimha Mud a - 
liar (l). In thi3 case the Full Bench con¬ 
sidered the ‘nature of the jurisdiction 
vested in the Court under S. 7, Presi¬ 
dency Towns Insolvency Act, before the 
amendment and how far that jurisdiction 
was limited by the amendment to that 
section introduced in 19^,7. It was held 
that Section 7, Presidency Towns Insol¬ 
vency Act, is not limited in its scope to 
matters in which the Official Assignee 
by the operation of the insolvency law 
claims higher title than what the insol¬ 
vent himself would have had, and the 
Official Assignee is entitled to proceed by 
way of motion under S. 7 in cases where 
he has a money claim against strangers 
to the insolvency, the only limitation 
placed on the jurisdiction of the insol¬ 
vency Court being, that when once the 
Official Assignee has summoned a witness 
under S. 3b of the Act and that witness 
disputes his indebtedness, the Official As¬ 
signee has no option but to proceed by 
way of suit. 

It may be observed that S. 4, Provin¬ 
cial Insolvency Act, has no proviso like 
the one in S. 7, Presidency Towns Insol¬ 
vency Act. In the judgment of Beasley, 

J., as he then was, it was made clear 

that S. 7 beforo its amendment wae not limi¬ 
ted in its scope to matters in which the Official 
Assignee by the operation of the Insolvency 
law claims a higher title than the insolvent 
would himself have had.” 

Having pointed out how in one direc¬ 
tion the amendment of S. 7 has affected 
the powers of the Insolvency Court, the 
learned Judge made the following ob¬ 
servations regarding the discretionary 
nature on the jurisdiction vested in the 
Court by that sootion and how that juris¬ 
diction should be exercised: 

" It is then for th<5 Court to say whether the 
matter is one which is reasonable, having re¬ 
gard to the convenience of all concerned, to 
deal with on a motion or whether it should be 
dealt with in a regular suit. Hut in my opi¬ 
nion no money claim in which any difficult 
questions arise should be dealt with by way ol 
motion, nor should largo claims; only simple 
easos callable of easy and speedy proof should 
be so dealt with.’’ 

It will be observed that in Abdul Kha. 
dar v The OJficial Assignee of Madras 
(2) also thediacretionary character of tho 
jurisdiction was pointed out by Rahim, J, 

It will bo seen frotn all these cases 
that very wide powers are given to the 

( Court under S. 4, Provincial Insolvency 
Act. It may decide any question which 
it may doom it expedient or necessary 


to decide for the purpose of doing com¬ 
plete justice or making a complete dis¬ 
tribution of property; and in doing so it 
has ample power to decide questions of 
title arising between the estate of an in¬ 
solvent and a third party. This juris¬ 
diction is no doubt of a discretionary 
character and in cases which involve de¬ 
termination of difficult questions of title 
the Insolvency Court will be welladvised 
in asking the Official Assignee to institute 
proceedings in an ordinary civil Court. 

As against the above decisions the ap¬ 
pellant has mainly relied upon two deci¬ 
sions of this Court, namely, Chittammal 
v. Ponnusivamy Naicker (6) and In re 
Krishna Rao (3). Neither of these deci¬ 
sions in our opinion helps him. In Chit¬ 
tammal v. Pcnnuswamy Naicker (6) the 
learned Judges held that an application 
will not lie under S. 56, Provincial In¬ 
solvency Act, because the person in pos¬ 
session disputed tho insolvent's title and 
they pointed out that 

“ it is open to the Court, on a proper application 
being made under S. 4 of tho Act, to try tho 
issue whether the insolvent is entitled to the 
property or not,” 

The decision in In re Krishna Rao (3) 
might at first sight seem to support the 
appellant, but tho reasoning in the judg¬ 
ment makes it clear that the decision re¬ 
ally does not help him. In that case, 
on tho insolvency of a Hindu father the 
Offioial Receiver sold the family pro¬ 
perty including tha sons’ share. The 
question was whether tho purchaser from 
the Official Receiver of the sons’ share 
can obtain delivery of possession of the 
shares of the sons under S. 4, Provincial 
Insolvency Act. It was held that in so 
far as the sons’ sha»e was concerned the 
remedy of the purchaser would be to in¬ 
stitute a regular suit for possession in 
the ordinary civilCourt. Tho reasoning on 

which this conclusion was based is this : 

“ Once the Official Receiver his sold tho pro¬ 
perty to a stringer and converted tho insol¬ 
vent's estate into money, ii.s business ia to dis¬ 
tribute this money among tho creditors, and it 
cannot be said that delivery of possession is a 
necessary part in tho work of distributing 
tho assets of the insolvent among Iho creditors. 
Where a claim is made against the insolvent 
himself in rospect of bis share only or against 
a rival purchaser of the insolvent's property it¬ 
self, the matter may bo different.” 

It is clear from this reasoning that it 
was held that S. 4 did not apply because 
the quostion that arose in that oase was 

(G) A. I. II. 1920 >Iad7303=92 I. C. 573=49 
Mad. 762. 
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not a question which related to the dis¬ 
tribution of the property of the insol¬ 
vent; on this ground the case is clearly 
distinguishable. 

We have not been shown how the wide 
powers vested in the Court under S. 4, as 
pointed out in the decisions we have re¬ 
ferred to, which would include also 
power to adjudicate on the claims of 
third parties, has been curtailed by any 
other provision contained in the Act. 
It follows therefore that the Insolvency 
Court has full jurisdiction to pass an 
order for the payment of mesne profits 
against.the father of the appellant in this 
case. S. 5 of the Act provides for effect 
being given to the orders and decrees 
passed by the Insolvency Court. The 
order directing the payment of me3ne pro¬ 
fits can therefore be executed in the same 
way as orders passed by civil Courts. 

For the above reasons wo hold that 
tho learned District -Judge had jurisdic¬ 
tion to pass the order in question under 
S. 4, Provincial Insolvency Act, and that 
this civil miscellaneous appeal should be 
dismissed with costs. 

In the view that the learned District 
Judge had jurisdiction to pass the order, 
it is not necessary to discuss whether 
the objection that the order was passed 
without jurisdiction can be taken in exe¬ 
cution proceedings. 

P R.S./b.v. Appeal dismissed. 

A. I. R. 1932 Madras 70 

Walsh, J. ' 

\L a.ijankotan Kuruvan Parambath 
Veetil ) Chathu Kutti Nair— Plaintiff — 
Petitioner. 

y t 

Kundan Appa and others — Defen¬ 
dants Respondents. 

Civil Rovn. Petn. No. 1117 of 1923, 
Decided on 9th September 1931, against 
order of Dist Munsif, Cannanore, D/- 
2nd March 1928, in Small Cause Suit 
No. 1304 of 1927. 

Contract Act (1872), S. 202—Cancellation 
of power-of-attorney not complying with 
terms mentioned therein is illegal—Malabar 
law, Tarwad. 

A person who is a member of the tarwad, and 
who is entitled to be maintained out of the 
tarwad property, has a clear iuterest in -the 
rents before and after the grant to him of the 
power-of-attorney for collection of rents, the 
rents being part of the tarwad property. A can¬ 
cellation of such power in favour of such person 
is illegal if the conditions for such cancellation, 
as mentioned in the power-of-attornev are not 
duly complied with. [P 71 C 1] 


D. T. G. Nrnnbiar —for Petitioner.' 

M. C. Sridharan —for Respondeat. 

Judgment. —The petitioner brought a 
suit to recover rents from defendants 1 
to 3 who had attorned to him under a 
marupat. The plaintiff is the karnavan 
of the tarwad. Defendant 5 is a junior 
member to whom the plaintiff had given 
a power-of-attorney to collect the rents. 
The plaintiff says that he bad revoked 
this power of attorney on 22nd Septem¬ 
ber 1927 and that the payment of rent 
made by the defendants in December 
1927 to defendant 5 was consequently 
invalid. Two pleas were raised in de¬ 
fence; that the defendants had mortgaged 
the property to D. W. 1 with instruc¬ 
tions to pay the rent to defendant 5 and 
that D. W. 1 was not aware of the can¬ 
cellation. The second is that the can¬ 
cellation itself was illegal. I have not 
considered it necessary to call on the 
respondents to answer the first point be¬ 
cause on the second I think the decision is 
correct. The petitioner contends that tne 
cancellation is valid, that if it was made 
before the time fixed in the power-of-at¬ 
torney for its terminiation the only re¬ 
medy is one by way of damages under 
S. 205, Contract Act, and that defen¬ 
dant 5 had no interest in the property as 
described in S. 202. The question there¬ 
fore is whether defendant 5 had any such 
interest in tho property as is contem¬ 
plated under S. 202. Defendant 5 is 
a member of the tarwad and entitled to, 
bo maintained out of the tarwad pro¬ 
perty. The rants are part of the tarwad 
property and he in my opinion has a 
clear interest in the rents before and 
after the grant to him of the power-of- 
attorney. Under S.. 202 Pollock and 
Mulla state with regard to “authority 
coupled with interest” that in England 
the word ‘'coupled'’ implies beyond the 
mere fact of the agent having an interest 
in the subject-matter, some specific con¬ 
nexion between the authority and the 
interest. They quote from Smart v. 

Sandars (l) at p. 917 as follows; 

‘ We think this doctrino, i. e., the rule of the 
present section, applies only to cases where the 
authority is given for tho purpose of being a se¬ 
curity, or, as part of the security, not to cases 
whore the authority is given independently, and 
the interest of the donee of the authority arises 
afterwards, and incidentally only, as for in¬ 
stance, in tho present case, goods are consigned 
to a fact or f or sale. This confers an implie d 

(1) 11*59] 5 0. B. 895=17 L. J. 0. P. 258=1^ 

Jur. 751. 
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authority to sell. Afterwards the faotor makes 
advances. This is not an authority coupled 
avith au interest; but an independent authority, 
and an interest subsequently arising.” 

It appears to me from this that in 
English law, if the interest was previous 
to the authority, it would be such an 
interest as is contemplated in S. 202. 
Under the heading Indian authorities” 
at p. 675, the cases quoted are ones where 
the agent had no interest in the autho¬ 
rity. I must hold in the present case that 
defendant 5 (agent) had an interest in the 
property, namely, the rents due to the 
tarwad, and that the cancellation of his 
authority was illegal, the conditions of 
such cancellation not having been com- 
pliei with as pointed out by the lower 
Court. 

The petition fails and must be dis¬ 
missed with costs. 

P.R.S./K.N. Petition dismissed. 


A. I. R. 1932 Madras 71 

Curgenven and Cornish, JJ. 

Gadde Sitayya and another —Appellants. 

v. 

Gadde Kotayya and others — Respon¬ 
dents. 

Appeals No3 . 260, 436, 437 and 438 of 
1925, Decided on 25th March 1931, 
against decrees of Sub-Judge., Kistna, in 
Original Suits Nos. 95 of 1922 and 20 of 
1923. 

(*) Specific Relief Act (1877), S. 27— Prior 
agreement to sell — Subsequent third paity 
purchaser—Such purchaser has to preve his 
good fuith, payment of consideration and 
wont of notice. 

Whoro thoro is a prior agreoraent to sell, iu 
flpifco of which tho property is actually sold to a 
third pirty purchaser and tho prior promisee 
suos for specific performance of the agreement 
tho burden of proving (a) that tho subsequent 
purchaser paid valuable consideration, (b) that 
ho acted bona fide, and (c) that he had no 
notice, lies on that purchaser, assuming, of 
courao, that the plaintiff has established the 
prior agreement to sell, alleged iu his plaint : 
23 f. C. 021; 36 Horn. 110, Foil. 20 I. C. 195 and 
25-Mad. 1, Dist. [P 72 C 2) 

(b) Specific Relief Act (1877), S. 27 — 
lenant in possession of property—Purchaser 
need not inquire about lessor's title. 

Where there is a tenant in possession of a pro¬ 
perty it cannot be said that it is incumbent 
upon an intending purchaser not only to as¬ 
certain what the tenant’s rights are but also 
who ia his lessor an! what is thit lessor’s title : 
Hunt v. Leak, (1902) 1 Ch. 428 ; 10 Cal. 411 and 
27 Bom. 409, Ref, [P 72 C 2] 

T. Ii. Vcnkatarama Sastri, B Satyana- 
rayana and., K. Bhimasankaran — for 
Appellants. 

V. Suryanarayana —for Respondents. 


Curgenven, J.—These four appeals 
are from decrees passed by the Subordi¬ 
nate Judge of Kistna in four conne ted 
suits. There were three brothers, 
Kotayya, Nagayya and Gangayya, of 
whom Gangayya died in November 1918, 
while Kotayya and Nagayya survive. 
In 1910 they divided their property, each 
thus becoming possessed of 10.10 acres. 
It appears that thereafter Nagayya and 
Gangayya lived together, and they 
jointly entered into a mortgage of their 
property which formed the subject-matter 
of the decree against them in O. S. 378 
of 1916 on the file of the Ellore District 
Munsif’s Court. Gangayya died shortly 
afterwards and execution was taken in 
respect of the whole property against 
Nagayya. There was a Court salo which 
was successfully impeached, and when 
the property was brought to sale a second 
time it was privately purchased by one 
Sitayya for a sum of R 3 . 6,500 and the 
Court sale was averted by a deposit 
under O. 21, R. 89, Civil P. C. In O. S. 
No. 95 of 1922, to which A. S. No. 260 
relates, tho purchaser Sitayya sued to 
recover possession of tho property which 
he had thus purchased. Tho other 
brother Kotayya contested the claim as 
defendant 1, and Nagayya as defendant 6 
set up various pleas including one of lack 
of consideration. The case of defendant 1 
in that suit was that a half-share of 
Gangayya's property devolved upon him 
as heir, and that prior to the date of tho 
sale deed he had agreed with Nagayya 
to purchase the other half-share and had 
paid a sum of Rs. 2,000 in pursuance of 
that agreement. Before turning to these 
contentions, the latter of which forms 
the main question before us, it may be 
added that O. S. 21 of 1923, corresponding 
to Appeal No. 437, is a suit by Kotayya 
against Nagayya and Sitayya for specific 
performance of his agreement and O. S. 
20 of 1923, corresponding to Appeal No. 
436, is a similar suit by a Mahomedan 
lady (defendant 8 in O. S. 95) in respect 
of an area of 2. 25 acres out of Nagayya a 
own land. Tho fourth suit O. S. 95 of 
1923 (Appeal No. 438) was by Sitayya for 
contribution against Kotayya in respect 
of the payment by him of debts owing by 
Gangayya. 

Dealing now with Appeal No. 260, fcbo 
purchaser Sitayya, who is the appellant, 
claims the whole of Gangayya's 10. 10 
acros, which are now admittedly in tho 
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possession of Kotayya, upon the ground 
that by a reunion with Gangayya, 
Nagayya had become entitled to it, upon 
his brother's death, by survivorship. 
The learned Subordinate Judge has de- 
oided this question of reunion in the 
negative, and Mr. T. R. Venkatarama 
Sastri confesses himself unable seriously 
to challenge this finding. Accordingly 
the most that the purchaser can have 
acquired under his sale deed would be 
the half-share of Gangayya’s property 
devolving upon Nagayya as heir. Kotayya 
however disputes his title even to this 
half-share upon the allegation, already 
referred to, of a subsistent agreement to 
sell. Some confusion has been created 
by the circumstance that in the grounds 
of appeal an area of 5. 05 acres only of 
Gangayya’s land has been included 
whereas the appeal grounds embrace both 
the half-share to which the alleged agree¬ 
ment relates and the other half-share 
which fell to Kotayya directly as heir. 
Inasmuch however as we are going to 
find on the merits that the appellant's 
claim must fail as regards the whole 
of Gangayya’s property we think it be9t 
not to dispose of the appeal upon the 
ground of this oversight or to allow it 
to be remedied by the appropriate pro¬ 
cedure. 

The first point which accordingly arises 
for decision is whether the agreement 
alleged by defendant 1 Kotayya is true. 
****** 

We think there is no doubt whatever 
that the agreement pleaded by Kotayya 
both as a defence to Sitayya's suit for 
possession and as a-basis for his own suit 
for specific performance is true. 

In order that this agreement may pre¬ 
vail against the subsequent transferee, the 
transferee must under S. 27, Specific Re¬ 
lief Act show that he is 

“ a transferee for value who has paid his money 
in good faith and without notice of the original 
contract. ” 

There has been some discussion with 
regard to the onus of proving or dis¬ 
proving notice. There are cases under 
Ss. 48 and 50, Registration Act (providing 
for the priority of registered documents 
as against earlier oral agreements or un¬ 
registered documents) which, while hold¬ 
ing that these provisions operate subject 
to no notice having been received, have 
laid down that the Ou < of proving notice 
is upon the party alleging it : see Chin - 


nappa Reddi v, Manickavasagam Cheiti 
(l) and Magoo Bralima v. Bhoti Das (2). 
These cases do nob however proceed upon 
the terms of S. 27, Specific Relief Act. 
The case which directly applies those 
provisions, and which we propose to fol¬ 
low is Thiruvenkatachariar v. Venkata- 
chariar (3). The learned Judges point 
out, in strict conformity with the terms 
of the statute, that the case of Himatlal 
Motilal v. Vasudev Ganesh (4), decides: 
“that the burden of proving (a) that the subse-, 
quent purchaser paid valuable consideration, 
(b) that ho acted bona fide and (c) that he had| 
no notice lies on that purchisor, assuming, of 
course, that the plaintiff has established the' 
prior agreement to sell, alleged in his plaint.” 

In these proceedings therefore it is for 
Sitayya to show that he took his sale 
deed in ignorance of the earlier agree¬ 
ment. Even if however the burden were 
on the other party, we think that the 
finding of the learned Subordinate Judge 
upon this point must be supported, though 
perhaps nob for the reasons which he 
assigns. Wo do not think that the autho-J 
rities go so far as to lay down that where 
there is a tenant in possession of the pro¬ 
perty it is incumbont upon an intending 
purchaser nob only to ascertain what the 
tenant’s rights are. but also who is hisi 
lessor and what is that lessor's title : see 
Hunt v. Leuck (5), Gunamoni Nath v. 
Busunt Kumari (6) and Kondiba v. Nana, 
(7). The mere circumstance therefore 
that there was in possession a tenant 
who, if questioned, would have named 
Kotayya as his lessor is not by itself 
sullicient to dispose of this point. Apart 
from that however there are abundant 
reasons for concluding that the fact of the 
agreement mu-t have reached Sitayya's 
oars. Sitayya, on the plea of ill-health, 
did not appear as a witness. His son-in¬ 
law, P. W. 1, says that there is only a 
wall between Nagayya’s house and theirs 
aud their lands are half a furlong apart. 
At the time of the police inquiry into the 
dispute about possession Sitayya was 
Village Munsif, and it is extremely un¬ 
likely that he should not have heard all 
about it. The writer of his sale deed, 
P. W. 5, actually attested the statement 

(1) [1902] 25 Mad. 1. 

(2) A. I. R. 1914 Cal. 331—20 I. 0. 195. 

(3) A. I. R. 1914 Mad. 634=23 I. C. 621. 

(4) [1912] 36 Bom. 446=16 I. C. 5S0. 

(5) [1902] 1 Ch. 428=71 L. J. Ch. 239=86 
L. T. 68=50 W. R. 291=18 T. L. R. 265. 

(6) [1889] 16 Cal. 414. 

(7) [1903] 27 Bom. 40S=5 Bom. L. R. 269. 
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made by the tenant in those proceedings. 
A witness who took part in cultivating 
Gangayya’s land, D. W. 4, and who de¬ 
poses that Kotayya gave it out, speaks to 
Sitayya’s knowledge of this arrangement. 
Altogether it is impossible to suppose that 
Sitayya was in ignoranoe of the disputes 
about this property and he must have 
known in taking the sale deed that his 
purchase was a highly speculative one. 
We agree in deciding this point against 
him and his Appeal No. 260 of 1925, ac¬ 
cordingly fails and is dismissed with 
costs of respondent 1. 

It follows that Appeal No. 437 of 1925, 
which is filed by Sitayya against the 
decree for specific performance granted to 
Kotayya in O. S. No. 2L cf 1923, must also 
be dismissed with costs of respondent 1. 

In Appeal No. 436, in which the appel¬ 
lant is again Sitayya, the same questions 
arise with regard to a prior agreement 
alleged to have been entered into by 
Nagayya in favour of the plaintiff, Dariya 
Bibi, and of Sitayya's notice of that agreo- 
mont. In this instance the agreement, 
and indeed the two preceding agreements, 
which it superseded, are in writing, and 
no serious contention can be raised as 
to their truth. On the question of notice 
the learned Subordinate Judge has re¬ 
turned an answer against the subsequent 
purchaser on the bare ground that he 
made no inquiry of the tenant in posses¬ 
sion. As wo have said, wa do not think 
that this by itself is sufficient to dispose 
of the matter. It still lies upon Sitayya 
however to show that before entering into 
the transaction, lie made some inquiry. 
Not only has ho omitted to give evidence 
in this case, but in a prior statement, 
Ex. 7, made in the course of a possession 
oase, ho acknowledged that ho made no 
inquiry as to who was in enjoyment of 
the land or who paid the taxes upon it. 
The tax receipts, Exs. 11 series, show that 
the assessment upon the land had been 
paid by Dariya Bibi from 1915 to 1924, 
and it is most improbable that the Village 
Munsif should have beon unaware of this 
fact which, if known, ought to have put 
him upon inquiry, firstly, there is the 
positive evidence of Dariya Bibi’s hus¬ 
band (D. W. 1) that Sitayya w is awaro 
that his wife had been ownor of the pro¬ 
perty, as ho calls it, and had been in en¬ 
joyment of it for ten years. In all these 
oiroumstancos we see no reason to disturb 
the finding of the lower Court upon this 
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point, and we dismiss this appeal with 
costs of respondents 1—5. 

The remaining Appeal No. 438, arises 
out of a suit for contribution filed by 
Sitayya against Kotayya. The claim is 
made under S. 69, Contract Act, or, if that 
is held not to apply, upon general grounds 
of justice, equity and good conscience. 
We think that, whatever the ground for 
allowing such a claim, an indispensable 
condition must be that the claimant made 
the payment in good faith believing in 
his title to property, and upon this ground 
alone the claim must fail in view of the 
finding already recorded. Wo dismiss 
this appeal also with costs. 

Costs in all eases to come cut of the 
estate of Sitayya. 

P.R.S./b.v. Appeals dismissed. 

* * A. I. R. 1932 Madras 73 
Full Bench 

Madhavan Nair, Jackson and 

CURGENVEN, JJ. 

Venkatachalam Chetti —Petitioner. 

v. 

Bamasivamy Seivai and others — Res¬ 
pondents. 

Civil Revn. Petn. No. 1712 of 1927, De¬ 
cided on 18th September 1931, from 
order of Dist. Munsif, Devakottah, 
D/- 28th Juno 1927. 

(a) Civil P. C (1908), O. 22, R. 12-0. 22, 
R. 12, does not introduce new rule of proce¬ 
dure. 

Order 22, R. 12, though it is a now provision 
introduced in the Code of 1908, does not in any 
way introduce a new rule of procedure but only 
gives the legislative sanction to the fairly well- 
estiblished doctrine under the old Code that 
the provisions of the chapter relating to sub¬ 
stitution upon the death, marriage or insol¬ 
vency oi parties, do not apply to proceedings in 
execution between the decree-holder and the 
judgincut-debtor: 3 I. C. 324, Foil. [P 82 C 1] 

(b) Civil P. C. (1908), O. 22, Rr 3 and 12- 
In cate of death of decree-holder execution 
proceedings do not abate. 

Order 22, It. 12, simply means that the 
penalty imposed on the legal representatives of 
the deceased plaintiff, namely, that they should 
come on record tocontinuo the suit within the 
time allowed by law, does not attach to execu¬ 
tion proceedings in tho case of Iho detth of tho 
docroo-holder, or in other words, in tho case of 
tho death of a decree-holder the execution pro¬ 
ceedings do not abite. It does not say that tho 
logal representatives should not be brought on 
record in the courso of oxocution proceedings; 
A.I.R. 1927 Mad. 181, Disa. from.; A.I.R. 
1921 Mad. 599 (F. JJ.); 3 I. C. 824; 42 All. 570 
and A. I. R. 1931 Mad. 303, Rel. on. [P 70 C 2] 

**(c) Civil P. C. (1908), O. 21, R. 16, 
O. 22, Rr. 3 and 12 and S. 146 — Decree- 
holder dying during pendency of hit petition 
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for execution—His legal representative can be 
substituted in petition and allowed to con¬ 
tinue it: 50 Mad. 1=99 I. C. 626—.4. I. R. 

1927 Mad. 194, Overruled. 

Though O. 22 has no application to execution 
proceedings, still hy reason of S. 146 and O. 21, 
R. 16, the legal representative of a decree-holder 
who dies during the pendency of an execution 
petition can be substituted in the execution 
petition and bo allowed to continue it. It is 
not obligatory on him to file a fresh application 
for execution: 50 Mad 1=99 I. C. 626=A. 
I. R. 1927 Mad. 184, Overruled.; A. I. R. 
1926 Cal. 957; A. I. R. 1927 Ail. 165; A. I. R. 

1928 Oudh 30; A. I. R. 1921 Pat. ISO; A. I. R. 
1924 Pat. 576; 3 I. C. 324; A. I. R. 1929 Pat. 
565 ( F. B.)\ A. I. R. 1928 P. C. 162; A. I. R. 
19^5 P. C. 117; 17 3/. L. J. 475 and A. I. R. 1931 
Mad. 303, Rcl. on.; A Bom. 221; 5 Bom. 246; 19 
Bom 261; 34 Bom. 142 and A. I. R, 1923 Mad. 
772, Ref. 

K. Balasubramania Aiyctr — for Peti¬ 
tioner. 

V. Govindarajacliciri —Amicus Curiae. 

Madhavan Nair, J. — The question 
for decision in this case is whether the 
legal representative of the deceased de¬ 
cree-holder who died during tho pendency 
of an execution petition filed by him can 
be substituted in his place and be allowed 
to continue it. The deceased decree- 
holder obtained a decree against the res¬ 
pondent in S. C. No. 2G6 of 1914 on the 
file of the Sub-Court of Sivaganga and 
filed several execution petitions to exe¬ 
cute it. Before the last petition, B-P* 
No. 330 of 1926, was disposed of, he died. 
Ilis legal representative, the petitioner 
before us, then applied to tne Court for 
permission to amend the execution peti¬ 
tion filed by his father by adding his 
name to it and to continue the execution 
proceedings. The present petition is 
more than 12 years after the decree and 
would therefore bo barred by S. 48, Civil 
P. C., if it is treated as a fresh execution 
petition; but if the petitioner is allowed 
to continue the execution petition already 
filed by the deceased decree-holder, then 
his execution petition is not baried by 
limitation. Tho District Munsif passed 

the following order on the petition: 

“This is an application by the legal represen¬ 
tative of a deceased decree-holder for permission 
to continue the execution filed by the deceased 
decree-holder. The decision in Palaniappa 
Chettiar v. Valliammai Achi (1), which is appli¬ 
cable to tho facts of the case lays down that an 
execution petition filed by a decree-holder can¬ 
not be prosecuted or continued after his death 
by his legal representative. I follow the deci¬ 
sion and dismiss the application. The fact that 
the decree is more than 12 years ago is no 

(1) A. I. R. 1927 Mad. 184=99 I. O. 626=50 
Mad. 1, 
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ground for giving the go-by to the said decision. 
The application is dismissed.” 

In Palaniappa Chettiar v. Valliammai 
Achi (l) the transferee decree-holder in a 
suit on the original side of this Court 
applied for execution of the decree. When 
the application was pending he died, and 
his widow made an application that 3he 
should be brought on record as his re¬ 
presentative and bo permitted to con¬ 
tinue the execution petitiou filed by him. 
The learned Judge passed an order com¬ 
plying with her request. In appeal, this 
order was set aside; and the learned 
Judges held that it followed from tho 
provisions of O. 22, Civil P. C., that the 
only course open to the legal representa¬ 
tive in the circumstances was to file a 
separate and fresh application.* If this 
decision is correct, there is no doubt that 
it would cover the present case as pointed 
out by the learned District Munsif; but 
doubts have been thrown on the sound¬ 
ness of the reasoning of the judgment in 
this case, in some of the subsequent deci¬ 
sions of thi3 Court, especially in the 
decision in Venlcatalalcshmamma v. Scsha- 
giri Bao (2). In Sundayee Amvial v. 
Krishnan Clietti (3), the learned Judges 
(Wallace and Thiruvenkatachariar, JJ.) 
without saying anything about the cor¬ 
rectness or otherwise of the ruling in 
Palaniappa Chettiar v. V'alliammai Achi 
(1), refused to apply it to the case of 
an appeal against an order in execution 
as they were of opinion that there were 
obvious difficulties which will arise if the 
ruling is applied to cases of appeal. In 
Ramanathan Chettiar v. Ramanathan 
Chettiar (4), the learned Judges (Wallaoe 
and Madhavan Nair, JJ.) expressed tho 
opinion that they were not prepared to 
extend to the case of a judgment-debtor 
the ruling in Palaniappa Chettiar v. 
Valliammai Achi (1). In C. M. S. A. No. 
140 of 1928 it was expressly held by 
Jackson, J„ that the ruling in Palani¬ 
appa Chettiar v. Valliammai Achi (1), 
would not apply to the case of a judg¬ 
ment-debtor. In none of these cases was 
the correctness of the ruling in Palani¬ 
appa Chettiar v. Valliammai Achi (l), 
directly challenged. It will be noticed 
that all these cases related to petitions 
in regard to the legal representatives of 
a deceased judgment-debtor an d a re on 

"(2) A. I. R. 1931 Mad. 303=131 I.C. 610. 

(3) A. I. R. 1928 Mad. 772=110 I. O. 662=51 
Mad. 858. 

(4) A. I. R. 1929 Mad. 275=117 I. 0. 705. 
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that ground distinguishable from tho 
decision in Palaniappa Chettiar v. Valli¬ 
ammai Achi (l), which dealt with a peti¬ 
tion by the legal representatives of a 
deceased decree-holder. In the nest case 
Venkatalakshmamma v. Seshagiri Rao{2) 
which was also one which related to 
execution of a decree against the logal 
representative of a judgment-debtor, the 
learned Judges (Reilly and Anantakrishna 
Ayyar, JJ,) pointed out the abovemen- 
tioned distinction between the case be¬ 
fore them and the case in Palaniappa 
Chettiar v. Valliammai Achi (l), but 
directly dealt with the soundness of the 
judgment in Palaniappa Chettiar v. Valli¬ 
ammai Achi (L). Apart from the serious 
inconveniences and unjust consequences 
which were involved in the decision, the 
learned Judges pointel out that the 
decision was based upon an erroneous 
interpretation of the rules in O. 22, Civil 
P. C., and that the decision is in conflict 
with the long-established practice not 
only of this Court but also of other High 
Courts in India according to which, 
subject to the rule of limitation, tho 
legal representative of a doceised decree- 
holder was always allowed to continue 
the application filed by his predecessor 
without being compelled to file a fre 3 h 
execution application. They also poin¬ 
ted out that some important decisions 
which havo a direct hearing on the ques¬ 
tion were not considered in Palaniappa 
Chettiar v. Valliammai Achi (1). 

Tho arguments before us havo prooooded 
more or loss on the lines of reasoning 
adopted in Venkatalakshmamma v. Sesha- 
{jiri llao (2), the appellant taking his 
stand on that decision, and tho rospon- 
dent arguing against it. 

At tho outset, it will be convenient to 
rofor to a fow of tho relevant provisions 
of the Code of Civil Procedure. If these 
provisions make it necessary that a fresh 
application should ho filod by tho legal 
representative of a doooasei dsoroe- 
holder, as pointod out in Palaniappa 
Chettiar v. Valliammai Achi (l). then the 
ruling in that case will have to be ap. 
plied irrespective of the unjust conse- 
quencos that may result from its appli¬ 
cation, and also of the fact that it marks 
a departure from tho long-oatablishod 
practice. Order 22, Civil P. C., deals 
with the procedure that should bo fol¬ 
lowed on the death, marriage and insol¬ 


vency of parties. R. 1 of that order 
states that: 

“the death of a plaintiff or a defendant shall 
not cause tho suit to abate if the right to sue 
survives.” 

Rr. 3 and 4 respectively provide for the 
substitution during tho course of a suit 
of a legal representative for a daoeased 
plaintiff or a deceased defendant. R. 3, 
with whioh we are concerned provides in 
sub-R. Lthat where a plaintiff dies and 
the right to sue survives: 

“the Court on an application made in that be¬ 
half shall cause the legal representative of the 
deceased plaintiff to be made a party and shall 
proceed with the suit,” 

and in sub-R. 2 it is stated that 
“where within the time limited by law no appli¬ 
cation is made under sub-R. 1, the suit shall 
abate so far as the deceased plaintiff is con¬ 
cerned 

Rule 4, contains a similar provision 
relating to the death of a defendant. 
Tnese are followed by tho important 
rule, R. 12, newly introduced in the 
present Code, which states that 

“nothing in Rr. 3 and 4 . . . , shall apply to pro¬ 
ceedings in execution of a decree or order.” 

In this connexion, I may also draw at¬ 
tention to two other provisions of the 
Code, S. 146 and O. 21, R. 16. S. 146 
states: 

“Save as otherwise provided by this Code, or by 
any law for the time being in force, where any 
proceeding may be taken or application made 
by or against any person, then the proceeding 
may ba taken or tho applicition may bo made 
by or against any person claiming under him.” 

Order 21, R. 16 provides that 

‘where a decree . . . ig transferred by an assign¬ 
ment in writing or by operation of law, the 
transferee may apply for execution of the dooroe 
to the Court which pkssoi it and tho decree-may 
bo executed in tho rviiiq manuor and subject to 
the same conditions ag if tho application were 
mado by such decree-holder/* 

The reasoning adopted by the learned 
Judges in Palaniappa Chettiar v. Valli¬ 
ammai Achi (1) in arriving at their con¬ 
clusion, is as follows: It would appear 
from the judgment that it was argued be¬ 
fore the n that it was open to the legal 
representative of a decoasod docree- 
holder to carry on proceedings in execu¬ 
tion undor S. 146, Civil P. C., and undor 
O. 21, R. 16. The learned Judges ro- 
polled tbis argument by pointing out 
that these provisions only declare that a 
proceeding which may be taken by one 
person may be taken by another claiming 
under him, and that thoy did not lay 
down any procedure. This is what thoy 
stated: 
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“Section 14G of the Code is of no assistance, 
because it merely enacts that, save as otherwise 
provided, a procedure which may be taken by any 
person may be taken by any other claiming un¬ 
der him. Since a decree-holder may file an 
execution petition, his legal representative after 
his death may file one. The competence of a 
transferee decree-holder to do this is specially 
provided for by 0. 21, It. 16 and assuming that 
that rule applies by force of the words ‘by ope¬ 
ration of law' to the caso of representative of a 
deceased decree-holder such as we are now 
dealing with, the matter is carried no further.” 

And then they pointed out that the an. 
swer to the question raised is to be found 
in R. 12, O. 22, read with Rr. 3 and 4. 
Their observations on this point which 
form the basis of the judgment are as 
follows: 

“For an answer to the question raised, it is 
necessary to go to O. 22, which relates to the 
‘death’ marriage and insolvency ol parties.’ Rr. 
3 and 4 of this order respectively, provide for 
the substitution during the course of a suit of 
a legal representative for a deceased pliintiff or 
a deceased defendant and construing the word 
‘suit’ so as to embrace execution proceedings 
It. 3 would furnish the required authority. By 
It. 12, however this rule (with two others) is ex¬ 
pressly rendered inapplicable to execution pro¬ 
ceedings, an expression of intention on the part 
of the framers of the rules so clear that it is 
really unnecessary to look further.” 

From these extracts it is clear that the 
learned Judges thought that R. 3,0. 22 
with which we are concerned read with 
R. 12 indicated the procedure applicable 
to the case before them, that such a pro¬ 
cedure being provided for by S. 14G, Civil 
P.C. would not apply to the case and that 
therefore the legal representative should 
hie a fresh application and that it was 
not open to him to continue the execution 
proceedings already pending. R. 12 says 
that nothing in R.’3 shall apply to pro¬ 
ceedings in execution of a decree or 
order. It does not say that the legal re¬ 
presentative should not be brought on 
record in the course of execution proceed¬ 
ings. It appears to me that the learned 
Judges derived their conclusion as a sort 
of inference from suh-R. 1, R. 3. Their 
reasoning seems to be this: that, if the 
provision in R. 3, sub-R. 1—that when a 
plaiutill in a suit dies and the right to 
sue survives the Court in the course of 
the suit shall make the legal representa¬ 
tive on an application made in that be¬ 
half a party to the suit—will not apply 
to execution proceedings, as indeed it 
will not by force of R. 12, then it must 
follow inferentially that in the case of 
the death of a decree-holder during the 
pendency of an execution petition tiled 


by him, his legal representative can come 
on the record and proceed with the exe¬ 
cution only by filing a separate execu¬ 
tion petition. Otherwise he would be 
following the procedure of sub-R. 1, 
R. 3, which is declared inapplicable by 
R. 12. This it appears to me, amounts 
to, if I may say so respectfully, applying 
R. 3, sub-R. 1, to execution proceedings 
which is what is prohibited by R. 12. 
This construction of the rule would also 
result in this anomaly that, while exe¬ 
cution proceedings can in law never 
abate on the death of a decree-holder, 
they wilL nevertheless abate because it is 
not open to the legal representative to 
get himself substituted in the pending 
execution petition. Either R. 3, O. 22, 
applies to execution proceedings or it does 
not. The legislature says distinctly in 
R. 12 that it does not apply to execution 
proceedings. What does it mean? The 
legislature has provided under R. 3, that 
if a plaintiff dies, his legal representative 
should come on record to continue the 
suit within the rime allowed by law, i.e., 
90 days from the date of the death of the 
deceased plaintiff, and if he does not do 
so, then the suit will abate. This is a 
penalty imposed upon the legal represen¬ 
tative for not taking prompt steps to 
proceed with the suit. Rule 12 simply 
says that this penalty which applies to 
suits will not attach to execution pro¬ 
ceedings in the case of the deith of a de¬ 
cree-holder; or in other words, in the case 
of the death of a decree-holder the exe¬ 
cution proceedings do not abate. This, 
in my opinion, is all what the rule means 
and nothing more. It is not necessary 
to pause and inquire for what reasonsthe 
legislature made this difference between 
suits and execution proceedings. It may 
be that it wanted to treat the decree- 
holder who has obtained a decree in his 
favour with more indulgence thamaplain¬ 
tiff who has not obtained a decree or it 
may bo that there were other reasons. 
The remark of Walli9, C. J., in Muthiah 
Chettiar v. Govinddoss Iirishnadoss (5), 
at p. 924 of 44 Mad. that 

“the Code expressly provides by O. 22, R. 12, that 
nothing in Rr. 3, 4 and 8 of that order, which 
provide for abatements, shall apply to exe¬ 
cution,” 

shows that it was in the abovementioned 
sense that the learned Judge also under¬ 
stood the meaning of the rule. In Moji- 
(5) A. I. R. 1<J2I Mad. 599=69 I. C. 337=14 
Mad. 919 (F.B.). 
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■motho Nath Mitter v. Rakhal Chandra (6), 
Mukerjee, J., interpreted the rule in the 
same way as may be seen from his ob¬ 
servations at p. 399 where he discusses 
the very point now under consideration. 

In this connexion attention may also be 
drawn to the decision in Bhagwan Das v, 
Jiigul Kishore ( J ), where, after referring 
to R. 3, O. 22, the learned Judges refer 
to R. 12 and observe that 
“Rule 12 distinctly shows that this rule (R. 3) 
shall not apply to execution procoelings, i.e., 
that it is not compulsory upon a decree-holder 

to have the names ot the heirs brought upon-the 
record in that way, on penalty oi his decree 
(execution application) abating.” 

Reilly and AnantakrUhna Ayyar. JJ 
also express the same opinion in Venkata- 
lakshmamma v. Seshagiri Rao (2). For 
those reasons, with all deference to the 
learned Judges, I am not prepared to ac¬ 
cept the interpretation put by them on 
Rr. 3 and 12 in Palaniappa Chettiar v. 

Valliammii Aahi ( 1 ). 

ff, as I have said, nothing in R. 3, 
O. 22, applies to execution proceedings, 
then the question whether the legal re¬ 
presentative of a decree-holder can be 
substituted in the pending execution ap¬ 
plication and be allowed to proceed with 
that application or whether he should be 
compelled to file a fresh application 
should bo considered in the light of the 
other provisions of the Code. If R. 3 , 
O. 22, does not apply, it is argued that 
there is no procedure provided in the 
Code for bringing on record the legal re¬ 
presentative of a doooased decree.holder 
in execution proceedings. It i 8 true that 
there is no specific machinery in the Code 
for that purpose, but doos it necessarily 
follow from this that the Code prohibits 
the legal representative from making an 
application to continue the pending peti- 
tjoo after substituting his name in it? 

1 think not. If R. 3 does not apply, then 

nrooa«r y th0r ° Can he n0 option for 
i reoeed.ng uu d y 146 of the Code and 

no other ^n* U , n,ler 3 - 14(5. there being 
othor procedure provided a le»al ro 

presontativo of a decree-holder may mak; 
an apphoat.on whiob may bo m / de by 

whomTT dSr aDd Undor °- 2l ’ R - 16, 

who e a decree is transferred by assign- 

thn* ° f O| ' ora t lon of law as happens in 
th« tr° ° the d ° ath 0f a decree-holder. 

tionn^o °, r0 ° may for tho 

tjono Uhe d ecree. Cases have held that 

!5! r l . l90,J 8 l - aii. - 

(7) UWJ) a All. 5ro=571. o. 610 


whero a decree-holder dies or transfers 
his decree pending the execution applica¬ 
tion filed by him. then the transferee 
decree-holder, including his heir, is enti¬ 
tled under O. 21, R. 16, to apply for con¬ 
tinuing tho ponding execution application 
by substituting his name in it and that 
such an application is not to be considered 
as a fresh execution application. 

In Akhoy Kumar Talukdar v. Surendra 
Lai Pal (8), at p. 737 (of 30 C. W. N.), it 
is stated that 

‘‘on the death of the applicant for execution, it 
was open to the legal representatives of the de¬ 
ceased decree-holder to apply immediately for 
carrying ou the proceedings in execution of the 
decree or to apply for a lresh execution under 
O. 21 , R. 1G, Civil P.0. It was not necessary 
for them nor was it competent to nuke an ap¬ 
plication for substitution.” 

In Baji Nath v. Ram Bharos (9), a de¬ 
cree for sale had been passed on 28th 
September 1912. Various applications 
for execution of the decree had been 
made. The fourth application for exe¬ 
cution was made on 2-2ud October 1923. 
During the pendency of this applica- 
tion, the decree-holder, Ram Lai, died 
aad _ his sons applied on 28th April 
1925 praying that they may be brought 
on record in the place of their father and 
the execution might bo proceeded with. 
Tho question was whether this applica¬ 
tion was to bo treated as a fresh applica¬ 
tion for execution in which case it would 
be timo barred under S. 48, Civil P. C 
The learned Judges held that the appli¬ 
cation was not a fresh application. The 
following observations in the judgment 
de.u with the point : 

the sons of Ram Lai, on.bis death, 
made tho application of 28 th April 1925, they 
did not ask for any fresh proceedings. They 
said that Ram Lai s name might te removed 
and the petitioners’ names might be entered in 
the array of decree-holders. They had to make an 
application in tho usual form of ten columns 
because there is no rule of law which enables 
tho legal represeatative of a decoatcd decree - 
holder to apply (or mere substitution of names* 
He must apply whenever ho does apply, for exe¬ 
cution of the decree : vide, O. 21, K. 16, Civil 
P. C. It is clear therefore that neitbor the ap¬ 
plication cf 28th January 1925 nor the applica¬ 
tion of 28th April 1926, was a fresh application 
within tho meaning of S. 48, Civil p. Q” 

Mr. Govindarajachari's only comment 
on this case is that tho learned Judges, 
after stating the rulo correctly, that 
there is no machinery for substituting 
the name of a legal representative in a 

(S) A. I. R. 1926 Oil. 957=96 I. C. 87S. 

(9) A. I. R. 1927 All. 165=104 1. C. 11G=49 
All. 609 (F.B.). 
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pending execution application, haveillogi- 
cally refused to apply the principle to 
the case before them. This is not so; for, 
what they say is that the legal represen¬ 
tative cannot merely apply for the sub¬ 
stitution of hi 3 name in a pending appli¬ 
cation but should file an application 
which must be an application for execu¬ 
tion under O. 21, R. 16 and by that ap¬ 
plication the pending execution may bo 
continued after substitution of the name 
of the legal representative. 

The above case was followed in Mu - 
liammad Sadiq Ali Khan v. Sajjad 
Mirza (10). Referring to it, the learned 
Judges stated thus : 

“It has been laid down in a Full Bench deci¬ 
sion of the Allahabad High Courtin Baij Nath v. 
Ram Bharos (9), that there is no rule under 
which the log'-1 representative of a deceased de¬ 
cree-holder can or should apply merely for sub¬ 
stitution of names. The application should be 
for execution. We take the same view.” 

No doubt, as pointed out by Mr. Govin- 
darajachari, the question, whether the 
application was a fresh one or one merely 
to continue the pending application, was 
not very material in this case as. having 
regard to the dates, the plea of limita¬ 
tion under S. 48, Civil P. C., oould not 
have been raised with respect to it. 

In Mt. Gulah Kuer v. Mohammed 
Zaffar Hussain Khan (ll), a decree was 
passed on 3rd February 1908. An exe¬ 
cution petition has been filed on 7th 
November 1918. The facts show that 
this petition was well within time. Dur¬ 
ing its pendency the decree-holder as¬ 
signed his interest in the decree to his 
son and on 24th January 1920 the son 
applied for the substitution of his name 
in the place of his father. It was con¬ 
tended that, as this application for sub¬ 
stitution was beyond the period of 12 
years from 3rd February 1908, the appli¬ 
cation was barred by limitation under 
S. 48, Civil P. C. The Court refused to 
treat'the application in question as a 
fresh application for execution but held 
that the application should be considered 
to be one under O. 21, R. 16, Civil P. C., 
and that it was in substance an applica¬ 
tion in continuation of the proceedings 
then pending in the Court and that no 
question of limitation arose in the cir¬ 
cumstances of the case. This deoision 
was followed in Mt. Bhagavanta Kuer v. 

(10) A. I. R. 1928 Oudh 30=105 I.C. 611^3 

Luck. 126. 

( 11 ) A.I.R. 1921 Pat. 180=62 I.C. 30=6 Pat. L. 

J. 358. 


Zawir Ahmad Khan (12), the learned 
Judge (Adami, J.), remarking about the 
petition in question that, 

‘‘when the petitions for substitution of the 
transferees were filed on 7th June 1S19, and 
were granted on 14th June there was no reason 
why execution should not have proceeded with 
the transferees substituted for the decree hol¬ 
ders ; and there was no necessity to strike off 
the execution proceedings.” 

I shall now refer to two decisions 
where the application of R. 12, O. 22 
arose in an appeal filed against an order 
in execution proceedings and not in the 
course of the execution proceedings itself 
as in the cases already examined : see 
Monmotha Nath v. Rakhal Chandra Te- 
wary (6) and Hakim Syed Muhammad 
Talti v. Fateh Bahadur Singh (13). In 
Monmotha Nath Mitter v. Rakhal Chan¬ 
dra Tewary (6), it was held that, when 
the decree-holder, the appellant, died in 
the course of an appeal preferred against 
an order in execution, it was open to 
his legal representatives to continue 
the appeal and that O. 22, R. 12 read 
wich Rr. 3 and 4 was no bar. In that 
case a preliminary objection was taken 
that, upon the death of the appellant, 
his legal representatives were not enti¬ 
tled to prosecute the appeal and in sup¬ 
port of the objection reliance was placed 
upon O. 22, R. 12 of the Code. The ob¬ 
jection was characterised as one : 

“ of a somewhat novel character and not 
worthy of serious consideration but for tho 
insistence with which it was pressed.” 

After pointing out that even before the 
present Code the Court held that the 
corresponding provisions of the old Code 
did not apply,to execution proceedings and 
that Courts had power to bring legal re¬ 
presentatives of deceased decree-holders 
in pending execution applications, the 
learned Judges observed that this prac¬ 
tice cannot be considered to be negatived 
by R. 12, O. 22. In Hakim Syed Mu¬ 
hammad Taki v. Fateh Bahadur Singh 
(13) it was held, Das, J., dissenting, that, 
by virtue of R. 12, O. 22, Rr. 3 and 4 
did not apply to appeals arising out of 
an order passed in the course of a pro¬ 
ceeding in execution of a decree or order 
and that therefore such an appeal does 
not abate on the death of the respondent, 
if the appellant fails to apply and make 
the legal representative of the deceased 

( 12 ) A.I.R. 1924 Pat. 576=78 I.C. 766=3 Pat. 

596. 

(13) A.I.R. 1929 Pat. 565=122 I.C. 148=9 Pat. 

372 (F.B.). 
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respondent a party to the appeal within 
the time prescribed by law. The dissent¬ 
ing judgment of Das, J. was pressed be¬ 
fore us by the respondent with great 
force, but I am inclined to accept the 
view of the majority of the Bench. It 
follows from these decisions that in ap¬ 
peals also the same view of R. 12, O. 22 
was accepted, as in the case of execution 
petitions. I have already drawn atten¬ 
tion to Sundayee Ammal v. Erishnan 
Chetti (3) where this Court refused to 
apply Palaniappa Chttiar v. Valliammai 
Aclii (l) to an appeal against an order 
in execution. 

In view of the above decisions I fail 
to see how the legal representative of a 
deceased decree-holder cannot be per¬ 
mitted to substitute his name in a pend¬ 
ing execution application and proceed 
with it. It is said that, having regard 
to the definition of the term ‘‘decree- 
holder" in the present Code, which doe 3 
not include any person to whom a decree 
or order is transferred as under the defini¬ 
tion of the term under the old Code of 
1882, the conclusion arrived at by the 
learned Judges in these cases is based 
upon the old notion of the term and i 3 
therefore open to objection ; and that the 
transferee will not acquire the status of 
a decree-holder until after an order in 
execution is made in his favour. But I 
cannot see why that order cannot bo 
made in the pending execution petition 
itself ordering execution to proceed just 
as in a fresh execution application. It 
appears to me that the change in the 
definition of the torm “decree-holder" 
does not really affect the question. 

I shall now rofor to two Privy Council 
decisions relied on by the petitioner in 
support of his contention, i. e., Jang 
Bahadur v. Bank of Upper India, Ltd. 
Lucknow (14) and Kedarnath Cloenlca v 
Anant Prasad Singh (15). These deci- 
siona d° not directly bear on tho point : 

onl !T, ftr0 M 0bSOrVati0n9 in fchom which 

would help the appellant. In Kunxoar 
Jang Bahadur v Bank of Upper India, 
Ltd Liwkmw (14), at page 550 (o/55 
M.Ij. J.) thoir Lordships of tho Privv 
Counoil observed that : 

“ If tho judgment-debtor dies before any euch 
certificate is issuod, tho Court of transfor doea 
n ot lose its jurisdiction over t he oxeoution pro- 

(U) A.I.R. 1928 P.O. 102=109 I C 417—** 
I.A. 227=3 Euok 3H (PC ) 41 ' -56 

132=52 


ceedings, which does not abato by reason of tho 
death. But before execution can proceed against 
the legal representative of tho judgment-deblor, 
the decree-holder must get an order for substi¬ 
tution from the Court which passed tho docree. 
This is a matter of procedure and not of juris¬ 
diction.” 

In this case, their Lordships were con¬ 
sidering whether a Court to which a 
decree has been transferred had jurisdic¬ 
tion to bring on record the legal repre¬ 
sentative of a deceased judgment-debtor; 
and the certificate referred to in the 
extract quoted above refers to a certifi¬ 
cate as regards satisfaction of the decree. 
From the statement of their Lordships 
it i3 clear that an execution proceeding 
does not abate by reason of tho death of 
a judgment-debtor and that the decree- 
holder may proceed against him after 
getting an order for substitution from the 
Court which passed the decree and this 
is referred to as a matter of procedure. 
I think it follows fairly from these ob¬ 
servations that it is not necessary that 
the decree-holder should resort to a fresh 
application for execution to proceed 
against the 'legal representative of the 
deceased judgment-debtor. It seems to 
me that the passage suggests that ho may 
get the name of the legal representative 
substituted in the pending execution ap¬ 
plication itself which has not abated and 
may then proceed with that application 
for execution. Tho judgment of their 
Lordships in Kedarnath Goenka v. Anant 
Prasad-Singh (15), the other Privy Coun¬ 
cil case, is very brief and does not con¬ 
tain the facts of the case. 

Their Lordships approve of the follow¬ 
ing passage in-Das, J’s judgment which 

they quote in their own judgment : 

“Ihold that under tho Code of 1882 a proceed¬ 
ing for the ascertainment of mesne profits was u 
proceeding in execution, that as the decree in 
the present case was passed under the Code of 
1882 , such proceedings must be held in execu¬ 
tion and not in the suit. That being so, O. 2 :> 
R. 12, applies and it must follow that substitu¬ 
tion was not necessary. ” 

The facts of tho case are these. The 
Subordinate Judge in 1905 made a de¬ 
cree for possession and mesne profits 
Appeals to the High Court and to the 
Privy Counci 1 were dismissed, the latter 
in 1913 and inquiry as to the mesne pro¬ 
fits recoverable was held subsequently 
and during it, in 1918, two of the plain¬ 
tiffs Bhoop Narain Singh and Baijnath 
Singb, died. About two years after, the 
sons of Bhoop Narain Singh obtained an 
ex parte order to be substituted on the 
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record for their father. The appellant 
then contended that the order of sub¬ 
stitution should he cancelled and that 
the suit had abated as the legal repre¬ 
sentatives had not been brought on re¬ 
cord within six months. The petitioner 
contends that this decision may be taken 
to be an authority for holding that the 
inquiry as to mesne profits being a pro¬ 
ceeding in execution under the Code of 
1882, O. 22, R. 12, applies to it, and that 
there is no abatement under O. 22, R. 3, 
and that therefore no substitution (of 
the legal representative) was necessary. 
Though it may not be quite clear as to 
what was exactly meant by “substitution 
was not necessary,” I think that on the 
authority of this decision the petitioner 
may well contend that the legal repre¬ 
sentative is, at any rate, entitled to ask 
the Court to substitute his name in the 
pending petition and to proceed with the 
execution. 

In the light of all the above decisions 
I would hold that the legal representa¬ 
tive of a decree.holder who died during 
jthe pondency of an execution petition 
ililod by him can be substituted in his 
I place in the execution petition and be 
allowed to continue it. 

The petition by the legal representa¬ 
tive being an application for the execu¬ 
tion of the decree, the question may ar^e 
as to what article of the Limitation Act 
should be applied to such an application. 
The point is one of some difficulty , u 
it is not necessary to discuss it here as 

it does not arise in this ca f 0 - 
I may observe that if there is di lieu y in 
applying Art. 182, Limitation Act, then 
why should not such an application be 
treated as one governed by Art. 181 . 
I think authority may be found in sup- 
port of this position : see Kalyani l tUat 
v. Thiruvenkadaswavii Ayi/ciugci) vlhj, 
but I do not desire to express any defi¬ 
nite opinion on the point, as it was only 
glanced at in the course of the arguments. 

Under the old Code also some Courts 
in India had to consider whether the 
le rt al representative of a decree-holder 
or a judgment-debtor could be substi¬ 
tuted in a pending execution petition and 
be allowed to continue the execution. 
Ss. 363, 364 and 366 of the Code of 
1382 correspond to O. 22, R. 3 of the 
present C ode. S. 368 correspond q to 

116) A. I. R, 1924 Mad. 695=80 I. C. 85=47 
Mad. 618. 


O 22, R. 4. There was no section in the 
old Code corresponding to R 12, O. 22. 

The earliest case brought to our notice 
is the decision in Gulabdas v. Lakshman 
Narhar (17) which related to the death 
of a decree-holder. In that case one 
Lakshman was allowed to continue the 
execution proceedings begun by his father. 
The actual decision turned on the ques¬ 
tion of limitation ; but in dealing with 
it the learned Judgos referred to S. 365 
relating to the death of a solo plaintiff 
and observed that 

“ ttie Code of Civil Procedure does not provide 
that applications for execution shall like suits, 
abate by the death of a judgment-debtor, nor 
have any cases been oited to us to show that the 
analogy of the sections applicable to pending 
suits governs pending proceedings in execution. 

It is worthy of notice that this opinion 
was expressed even though there was no 
rule in the old Code corresponding to 
R. 12. It was also contended in that 
case that the deceased docree-bolder’s 
sons could not come in as mere represen¬ 
tatives to carry out his application, but 
they were bound as representatives to 
make a now application on their own 
accord. This is precisely the very argu¬ 
ment that is now put before us. The 
learned Judges did not decide the ques¬ 
tion as the objection was not taken be¬ 
fore, but they observed that ‘‘it goes 
rather to the form than to the substance 
of their application.” 

Though the point was not expressly 
decided, it is easy to see which way the 
inclination of the learned Judges lay. 
The next case, Govind Shanbhag v. 
Appaya (18), which was also a case of a 
deceased decree-holder, does not throw 
much light on the matter. The same 
may be said about the case in Keshavlal 
Bechar v. Pitamberdas Tirbhuvandas (19). 
In Purushottam v. Rajbai (20), which 
related to the death of a judgment-debtor 
during the pendency of an execution peti¬ 
tion, it was held 

“when cxccutiou proceedings are commenced 
agaiusb a judgment-debtor, they can be con¬ 
tinued after his death by substituting the name 
of the leg',1 representative in place of that of the 
deceased judgment-debtor in the application for 
execution. It is not necessary to file a fresh ap¬ 
plication under the provisions of S. 235, Civil 
P. C. 10. 21, R. 11).” 

In the course of their judgment the 
learned Judg es referred to a prior deoi- 

(17) [18783 3 Bom. 221. 

(18) [1880] 5 Bom. 246. 

(19) [1895] 19 Bom. 261. 

(20) [1910] 34 Bom. 142=4 I. C. 839. 
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sion of their own Court, Hirachand Har- 
jivcindas v. Kasturchand Kasidas (21) 
and said : 

“Sections 361 to 372, Civil P. C., do not relate 
to proceedings in execution;” 

and further on observed that 
"no authority ha3 been cited to us in support 
of the contention that execution proceedings 
already commenced cannot be continued after 
tho death of the judgment-debtor by substitution 
of the name of tho legal representative in place 
of that of the judgment-debtor in tho applica¬ 
tion for execution. We think therefore that 
there is no objection to tho continuance of the 
execution proceeding against tho present respon¬ 
dent without fresh application under S. 235.” 

This decision may well be taken as an 
express authority for the position that iu 
Bombay the same interpretation that is 
now sought to be put on 0. 22. Rr. 3. 4 
and 12, m as definitely put on'the corres¬ 
ponding sections of the Code of 1882 and 
that under that Code, an execution peti¬ 
tion pending agaiusfc a deceased judg¬ 
ment-debtor was allowed to be continued 
■without filing a fresh application for that 
purpose. 

In Madras the question does not seem 
•to have been dealt with explicitly in any 
decision under tho old Code ; but there 

\' m , A VP ani Ajyanyar v. 
Dharni Mu.da.ly (22), which has soma 

waTheuVn P ° int - In that deoisio " 

was hold by Benson and Miller T1 
an application by the legal representative 
of a docreo-holder for an order recogniz- 

Ilitn^'h ^® cr00 *holder is not pfohi 

hi ed by the Civil Procedure Code and 
■consequently, such an ■ 

a 

v oubramania Chetliar foqi ; i • , . 
was hold that n t [2Sh ln whl °h it 
cannot apply m rirt 910 ® decree-holder 
« “,™ l £ ™>ognUing him 

the definition of f ?. 8 , by force of 

ho himself i 9 a l t cc^ n fc ft 0^ u m ,Ji <l0C^00 • hol der'• 

‘“‘Wi reason^ waa 

hold in that oase that 0a . rnQ d Judge 
holder can only annl r ' | lrl9foro0 decree- 
decree. I n Madras V t0 0XQcuto tho 

tioe," tho legal rn» * makt er of "prac- 

ooasod decree holder who n I atiV ° ° f a d °’ 

oxocution applioati 0n filed^by^hf^Vas 


(in [I! 943 n 22» 

Si 1907 1 I 7 M. r j m 

<“> U004] 14 M.L. J; 393 - 
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always been allowed prior to the decision 
in Palaniappa Chettiar v. Valliammai 
Achi (1), to continue the pending petition 
by substituting his name without being 
put to the necessity of filing a fresh exe- 
cutiou application. No decisions of the 
other High Courts under the old Code of 
1882 have been cited before us ; but 
judging from the decisions of those Courts 
under the present Code, there is no 
reason to believe that under the old Code 
they followed a different procedure. On 
the whole I am inclined to think that 
the practice in Indian Courts was always 
to allow the legal representative of a 
deceased decree-holder to continue the 
pending execution petition filed by him 
by substituting his name in it in the 
place of the deceased decree-holder and 
then to proceed with the execution. I do 
not think his application to proceed with 

• , 1 .. * ? ion was ever considered 

in the light of a fresh execution petition. 
If this view is correct, then the decision 
in Palamappa, Chettiar v. Valliammai 
Achi (1) is in conflict with the well-esta- 
bhshed praotice of this and other Courts. 

, l 11 also seriously affec¬ 

ted the rights of the legal representative 
of a deceased decree-holder. The follow¬ 
ing extract from the judgment of Ananta- 
krishna Ayyar, J., in Venkatalaksh - 
mamma v Seshagiri Rao (2), afc pp 370 

Doinf 7 1 ( ° f33 " Ui “Se this 

point clear : 

“ a “ e . »■>, to fil ° a execution petition a then 

f 03h plais of limitation might be open to th 

IViimtasfX JSteSSL v :z d o h T r t 

The advantages re whfcr a CU dtTee?hX Q has^a 

3Uch a3 0f th h e S I ! i ri in , 8 eX - Utiou Petition, 

f J to share in iho proceeds of 

auction sales held by the same Court after the 
nnngof such execution petition might not bo 
necessarily available to him on such fresh exe¬ 
cution petition. Other disadvantages to tho 
decree holder’s representative also could bo 

nom!-V m ‘ 8inod ” 8Qe a,so the remarks of 

Of course if the legislature has deliber¬ 
ately introduced a change in the existing 
procedure then disastrous consequences 
noowithstanding, that procedure has to be 
followed; but I have endeavoured to show 
in this judgment that no such change has 
been introduced in tho Code by the inser 
tiou of R. 12 in O. 22. If a change was 
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intended, then having regard to the long 
continued practice in Courts, the legis¬ 
lature would have expressed its intention 
in clearer and more explicit terms. In 
my opinion, R. 12, O. 22, Civil P. C., 
though it is a new provision introduced 
in the Code of 1908, did not in any way 
introduce a new rule of procedure but 
only gave in the words of Mukerjee, J., 
in Monmotho Nath flitter v. Bakhal 
Chandra Tewary (6), at p. 399 : 

“ The legislative sanction to the fairly well- 
established doctrine under the old Code that 
the provisions of the chapter relating to substi¬ 
tution upon the death, marriage or insolvency 
of parties, do not apply to proosedings in exe¬ 
cution between the decree-holder and the judg¬ 
ment-debtor.' ’ 

In this view, for the reasons mentioned 
above, I must express my respectful dis¬ 
sent from the decision in Palaniappa 
Chettiar v. Valliammai Achi (l). I would 
therefore set aside the order -of the 
learned District Munsif and ask him to 
restore the petition to his file and pro¬ 
ceed with it according to law. I make 
no order as to costs. 

In conclusion, I must express my 
thanks to Mr. Govindarajachari who has 
argued the case ably as amicus curiae 
for the respondent. 

Jackson, J. —I agree, and would 
also like to express my thanks to 
Mr. Govindarajachari. If nothing in 
Rr. 3, -1, 8, O. 22, shall apply to proceed¬ 
ings in execution of a decree, then Rr* 3, 
4 and 8 have nothing whatsoever to do 
with execution proceedings. To evolve 
from Rr. 3, 4 and 12 a precept like the 
headnote to Palaniappa Chettiar v. 
Valliammai Achi (l) : 

“ the legal representative of a 

who died during the pendency of ft “ .-. ; n 

petition filed by him cannot be substituted in 

his place in the execution petition 

lowed to continue it, ’ 

is, in effect, to do precisely what R. 12 

deprecates, and to apply f- ’ an .° 
executioo proceedings.deriving from their 
silence, as it were, a fresh sub.clause to 
these rules, with a most curious result ; 
for, re id with this addition, R. 3 lays 
down that on the death of the oeoree. 
holder the execution proceedings shall 
never abate, but shall nevertheless al¬ 
ways abate because no one can be substi- 
tuted in his place. 

It seems better therefore at the outset 
to treat O. 22 as having no application to 
execution proceedings, aud then this ques¬ 
tion whether the legal representative can 


be brought on in the pending execution 
petition instead of being relegated to a 
fresh application would seem to present 
little difficulty. Under S. 146 a proceed-i 
ing taken by a person may be taken by) 
the person claiming under him, and if| 
O. 22 has nothing to do with the matter, 
it does not provide otherwise. Then 
under O. 21, R. 16, a transferee by ope¬ 
ration of law, as heir for instance, may 
apply for execution. As clearly set forth 
on p. 617, Edn. 8 of Mr. Mulla’s Civil 
Procedure Code, where a decree-holder 
applies for execution and pending execu¬ 
tion assigns his interest in the decree an 
application by the transferee of the 
decree for substitution of his name is not 
a fresh application for execution but 
merely an application for continuing the 
execution proceedings then pending. 

For this statement there is ample 


authority : 

“ On the death of the applicant for execution 
it was open to the legal representatives of the. 
deceased decree-holder lo app y. ‘ 

on the pro=ood.n g , r ,» f 

r cndraM ™ 

(8). at p. 737 (of 30 C. W. N.). 

“ When the sons of Ram Lal on his death. 
mad0 the application they did not ask for any 

fresh proceedings. He must apply for 

execution of the decree-.... but it was not 

ft * fresh application’:" Baij Nath v. Ram 
Dharos (9), at pp. 514 and 515 (of 49 All). 

“We take the same view.” Muhammad Sadiq- 
Hi Khan v. Sajjad Mirza alias Munney Agha 
(10J at pp. 127 and 138 (of 3 Luck). “ There 
was no reason why the execution should not 
have-proceeded with tho transferees substituted 
for tho decree-holders' : Mt. Bhagvanta Kuer v. 
Deiuan 'Zamir Ahmad Khan (12) at p. 604 (of 3- 
Pat.)." 


In the light of these rulings Mr. Mulla. 
pays an exaggerated compliment to our 
Court, by the above note from his 
9th Edn. and relegating Mt. Bhaga- 
vanta Kuer v. Dewan Zamir Ahmad 
Khan (12) at p. 604 (of 3 Pat.) to the 
realm of obsolete cases governed by the 
old Code. In the old Code the definition 
of " decree-holder ” included a person to 
whom a decree is transferred. In the 
present Code. S. 2 (3) runs : 

“ Decree-holder means any person in whose 
favour a decree has been passed or au order cap* 
able of execution has teen made.” 

As observed by Mr. Mulla (p. 661) 
the transferee may not acquire the 
status of a decree-holder until an order 
for execution is made in his favour, 
but that order can as well be, let th 
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pending execution proceed, as let a fresh 
execution begin. 

Curgenven, J.—The case-law, most 
of which was not oited before us in 
Palaniappa Chettiar v. V illiammai Achi 
(l) presents some curious features, but 
since there is no doubt that it is very 
preponderantly in favour of giving Courts 
the power now in question, to survey it 
is not within my present purpose. I 
wish only to say a word or two about 
the grounds of our decision in the case 
which has given rise to this Full Bench. 

Upon general principles of procedure, 
and apart from the specific provisions of 
the Code, there are two ways in which 
the legal representative of a deoeased 
decree-holder may conceivably enforce 
the decree, either (a) by an original ap¬ 
plication to enforce it, or (b) by obtain¬ 
ing leave to continue an execution pro¬ 
ceeding already begun by his prede¬ 
cessor. 

Section 146 enaots that ‘save as other¬ 
wise provided” where any proceeding 
may be taken by any person, then the 
proceeding may be taken by any person 
claiming under him. That in express 
terms provides that, unless a rule exists 
to the contrary course (a) is open to the 
legal representative of a decree holder. 
It says nothing about course (b) unless 
it be held that the one necessarily in¬ 
cludes the other. Similarly O. 21, R.'16, 
which enables a transferee to apply for 
the execution of a decree does not ex¬ 
pressly enable him to apply to continue a 
proceeding already pending when his pre¬ 
decessor died. If the Code provided else¬ 
where against such a course, the provision 
would not be in conflict with the terms 
of this rule. Turning now to suits, there 
can bo no question, I think that in the 
oase of a suit the power of a Court to 
allow a legal representative to proceed 
with the suit is specifically derived from 
B. 3, O. 22. Sub-R. (l) says: 

i l T ! 16 P 0 ?,* 1 on an a PPhcation made in that 
behalf, Bliall causo tho legal representative of 
tho deceased plaintiff to be made a partv, and 
shall prooood with the suit.’ 1 

It may bo true that this rule, besides 
giving the power, does other things, but 
it cannot seriously be arguod that that 
circumstance makes it any the less an 
empowering rule. R. 12, O. 22, says that 
nothing in this rule shall apply to exe¬ 
cution proceedings. In the case of such 
proceedings, can we look elsewhere for 


the power. In Palaniappa Chettiar v. 
Valliammai Achi(i) wa answered “No.” 
If in one place in the Code, dealing spe¬ 
cifically with the process of substituting 
a legal representative for tho purpose of 
continuing a proceeding, the power is 
expressly given in the case of a suit, and 
as expressly withheld in the case of an 
execution proceeding, it is not permissi¬ 
ble, we thought, to have recourse to a 
general provision, to be found elsewhere 
which liberally oonstrued, might in the 
absence of the mere specific provisions 
afford the required power. It is I still 
think not an unreasonable inference that 
the terms of O. 22 qualify O. 21, R. 
16. I observe that Reilly, J., who in 
Venkatalakshmamma v. Seshagiri Rao 
(2) has some hard words to say about 
our decision, appears to assume that the 
problem of construction would be un¬ 
affected if Rr. 3 and 4, O. 22, had no 
existence. Such an alteration in the Code 
would of course remove the whole diffi¬ 
culty we felt in deciding Palaniappa 
Chettiar v. Valliammai Achi (i), which 
was created by the terms of those rules. 
Perhaps an illustration will make the 
point clearer. Suppose I am the proprie¬ 
tor of a theatre, and say to my manager: 

“ Subject to any rules I may make, you may 
order matters according to your discretion.” 

I make a rule: 

“ Men may smoke in the theatres, but this 
does not apply to boys under 16.”• 

If I find boyS under 16 smoking and 
ask my manager for an explanation, 
should I be satisfied if he answered: 

" Your rule said that it did not apply to boys 
under 16, so as regards thorn I acted as though 
it had no existence, and fell back on my gene¬ 
ral discretionary powers ?” 

If the framers of the Code were will¬ 
ing to conoede this most important power 
to executing Courts, it is a little surpri¬ 
sing to me that they should have failed 
to provide an express rule, and should 
have left the Courts, in the words of 
Anantakrishna Ayyar, J., “ to mould its 
procedure according to the equities of 
of the case;” and tho legislature seems 
to have loft the question of limitation 
to take care of itself, with results which, 
thanks probably to an erroneous view of 
the law, have not yet become fully appa¬ 
rent. I agree that if O. 21, R. 16 may 
be read as if it said: 

" The transferee may apply for execution of 
the decree, or for leave to continue a proceeding 
in execution pending at the date of the 
transfer.” 
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the question of the effect of R. 12, 0. 22, 
in debarring a transferee from continu¬ 
ing an execution petition would assume 
a different aspect; nor would I demur to 
reading it in this way if O. 22 formed 
no part of the Code. I confess that, as 
matters stand, I still find a difficulty in 
extracting the required power from the 
terms of the Code. But since that power 
has been so universally exercised, and so 
generally assumed by the Courts to 
exist, I do not dissent from a construe- 
tion which achieves the desired object. 
[ must add my own thanks to Mr. Go- 
vindarajachari for the groat assistance 
which he has given us in this case. 

P.R.S./p.N. Order set aside. 
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Madhavan Nair, J. 

(Peria Veedu) Abdul Majid Sahib — 
Defendant—Appellant. 

v. 

Arunachala Mudaliar and others — 
Plaintiffs—Respondents. 

Second Appeal No. 478 of 1923, Deci¬ 
ded on 29th July 1931, against decree of 
Dist. Judge, North Aroot, Vellore, in 
Appeal Suit No. 20 of 1927. 

Transfer of Property Act (1882), S. 101 P 
holding mortgage over two items of property 
— Same property mortgaged subsequently to 
P — First item sold to D in discharge of hi* 
mortgage—No intention either in keeping alive 
charge in favour of D or of extinguishing it 
It should be assumed that D intended to keep 
alive his mortgage. 

D held a mortgage over certain property con¬ 
sisting of two items and the same property was 
subsequently mortgaged to P. The first item of 
tho property was afterwards sold to D in dis¬ 
charge of his mortgago over tho two items and 
at the time of the purohase P had no knowledge 
of the existence of tho mortgage iu favour of P. 
Thoro was no evidonco of intention of D either 
in favour of keeping tho charge alive or of ex¬ 
tinguishing it. In a suit brought by P, D con¬ 
tended that his prior mortgage right over tho 
first item of the property should be regarded as 
still alive and that P should redeem it before he 
could succeed. 

Held : that there being no evidence of inten¬ 
tion oithor way it should be assumed that D in¬ 
tended to keep alive his mortgage since it was 
to his interest to do so, therebeinganother mort¬ 
gage on the same property and that P w as not 
entitled to a decree for sale without paying the 
mortgage amount due to D under his mortgage : 
10 Gal. 1035 (P C.) ; 39 Cal. 527 ; A. I. li. 1924 
P. C. 36 ; A. I. B. 1925 Mad. 1217 ; A. I. R. 
1921 Mad. 693 ; A.I.R. 1927 All. 211 and A.I.R. 
1930 Cal. 619, Bel. on. ; 30 Mad. 67 ; 34 Mad. 
119 and A. I. R. 1914 Mad. 693, Ref. [P 85 C 1] 


A. Viswanatha Ayyar and A. Bama- 
swimi Ayyar —for Appellant. 

B. C. Seshachala Ayyar —for Respon¬ 
dents. 

Judgment. ‘Defendant 3 is the appel¬ 
lant. 11a hell a mortgage dated 25th 
May 1919 over the suit property which 
consists of two items. A mortgage of the 
same property hid been execute! in 
favour of the plaintiffs on 10th July 
1919. On 23rd November 1925 the first 
item of the suit property was sold to 
defendant 3 in discharge of the mortgage 
over the two items. Defendant 3 thus 
became the owner of item 1 and as a 
result of his purchase item 2 was freed 
from his mortgage. When he purchased 
item 1, defendant 3 did not know about 
the existence of the mortgage in plain¬ 
tiff’s favour. The suit property belonged 
to the father of defendants 1 an 1 2. The 
secon 1 appeal arises out of a suit insti¬ 
tuted by the plaintiffs to enforce their 
mortgage over the two items. The ap¬ 
pellant contended that his prior mort¬ 
gage right over item 1 should be re¬ 
garded as still alive and that tho plain¬ 
tiffs should redeem it before they could 
succeed. This contention was rejected 
by the lower Courts and the only ques¬ 
tion argued in the second appeal is whe¬ 
ther this contention should have been 
upheld. 

It is common ground that the question 
should be decide 1 with reference to the 
intention of the appellant as to when he 
purchased item 1, whether he had in¬ 
tended to keep his own mortgage over it 
alive as a shield against tho other mort¬ 
gagees. S. 10L, T. P. Aot, provides that 
if a mortgagee or a charge-holder of pro¬ 
perty acquires the interest of the mort¬ 
gagor or the owner, his own charge or 
mortgage becomes extinguished unless he 
declares by express words or necessary 
implication that it shall continue to 
subsist or such continuance would be for 
his benefit. The section raises- a pre 
sumption in favour of merger rebuttable 
by proof of an intention to the contrary. 
There is no evidence regarding the inten¬ 
tion of defendant 3 either way. In 
Gokaldas Govaldas v. Peramal Prem- 
sukhdas (l) their Lordships of the Privy 
Council held that, where a raUn who pays 
off a mortgage has a right to extinguish 
it and a right to keep it alive in the ab- 
sence of express evidence of intentio n, lie 

(1) [1SS4] 10 Cal. 1035=11 I.A. 126 (P.C.). 
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should be assumed to have acted accord¬ 
ing to his interest : S9e also Mahomed 
Ibrahim Hossain Khan v. Ambika Per shad 
Singh (2j. In Mali Rcddi Ayya Reddi 
v. Gopalakrishnayya (3), the Privy Coun¬ 
cil has again remarked as follows : 

“ It is now set.tled law that where in India 
there ate several mortgages on a property, the 
owner of the property, subject to the mortgages 
may, if he pays oil an earlier charge treat him¬ 
self as buying it and stand in the same position 
as his vendor, or to put it in another way, ho 
may keep the incumbrance alive for his benefit 
and thus come in before a later mortgagee.” 

As pointed out by Sir Gour in his 
Transfer of Property Act, Vol. 2, the 
Privy Council 

“ by laying emphasis on the proviso and the 
intoution of the parties in S. 101 were inclined 
to minimise the force though without entirely 
ignoring the existence of the initial statutory 
presumption in S. 10L, T. P. Act.” 

In Tiruvengadam Pillgi v. Sabapathi 
Pillai (4), Phillips, J., went to the extent 
of holding that : 

when a person purchasing property discharges 
a prior mortgage on the same and claims subro¬ 
gation therefrom, the Court should start with 
the presumption that a person paying off a mort¬ 
gage iutends to keep it alive if it is for his benefit 
to do so” : (see the head note.) 

EiTeot to the decisions of the Privy 
Council has been given in the new S. 101, 
T. P. Act, which replaces the old section. 
The now section runs as follows 

Any mortgagee of, or person having a oharge 
upon, immovable property, or auy transferee 
from such mortgagee or charge-holder, may pur¬ 
chase or otherwise acquire the rights in the pro¬ 
perty of the mortgagor or owner, as the case 
may bo, without thereby causing the mortgage 
or charge to bo merged a3 between himself and 
any subsequent mortgagee of, or person having 
a subsequent charge upon the strno property; 
and no such subsequent mortgagee or charge- 
holder shall bo ontitled to foreclose or soli such 
property without redeeming the prior mortgage 
or ohargo, or otherwise than subject thereto.” 

ff wo give effect to tho principle of tbo 
Privy Council decisions in the present 
case, there being no intention either way, 
l think it should ho assumed that the 
appellant intended to keep alive his mort¬ 
gage since it was to his interest to do so, 
there being another mortgage on the 
same property. In Srinivasaohari v. 
Cinanaprakasa Mudaliar (5). the decision 
robed on by tho lower Court, it was held 
that 

'* whoro a person paying oft a prior mortgage, 
pur ohases a porti o n of the mortgag ed property 

M (p^) 89 ° ftI * 527=39 1A - 68=14 1.0. 496 

(3) A.I.R. 1921 P.O. 36=79 I.C. 592=51 I.A. 

140=47 Mad. 190 (P.O.). 

(4) A.I.R. 1926 Mad. 1217=90 I.O. 767. 

(3) [1907] 30 Mad. G7=2 M.L.T. 36. 


in consideration of the amount so paid by him, 
the lien acquired by such payment is extin¬ 
guished and cannot bo used by such purchaser 
as a shield against a subsequent mortgagee.” 

This decision no doubt supports the 
respondents. This caso has been referred 
to and distingushed in Govindasami Tevan 
v. Dorasami Pillai (6) and Subramania 
Pillai v. Palaniappa Mudali (7). In 
Eutti Tevan v. Rayappa Goundan (8), 
defendant 8 had bought the equity of 
redemption in 3/10 (that is, item 3 of the 
property over which he held a mortgage) 
and the learned Judges observed thus ; 

“ If defendant 8’s mortgage was executed 
first, he must, on the facts found, bo regarded 
as having intended to keep alive his mortgage 
rights when ho purchased the equity of redemp¬ 
tion in item 3.” 

This observation supports the appel¬ 
lant and in my opinion gives full effect 
to the spirit of the Privy Council deci. 
siens. No doubt the observation is in 
the nature of an obiter dictum and it 
does not refer to the decision in Srini- 
vasachari v. Gnanapralcasa (5). The 
decisions of the other Courts in Madho 
Singh v. Pancham Sin;h(9) and Jasodha- 
kumar v. Kali Kumar, A. I. R. 1930 Cal. 
619 and 572, brought to my notice by 
the learned advocate for the appellant 
fully support him. Having regard to 
the decisions of the Privy Council, the 
general trend of the decisions of this 
Court and the now S. 101, T. P. Act, I 
am not inclined to treat the authority 
of Srinivasaohari v. Gnanapralcasa Mu¬ 
daliar (5) on this particular point as 
going beyond the actual decision. I 
would therefore hold that the plaintiffs 
are not ontitled to a decree for sale with¬ 
out paying the mortgage amount duo to 
defendant 3 under his mortgage. The 
decree of the lower Court will be modified 
accordingly. The appellant will get his 
costs throughout. 

P.R.S./p.N. Decree modified. 


(6) [1911] 34 Mad. 119=6 I.O. 781. 

(7) A.I.R. 1914 Mad. 693=21 I.C. 979 

(8) A.I.R. 1921 Mad. 693=G5 I.C. 901. 

(9) A.I.R. 1927 All. 211=101 I.C. 409=19 All. 
233. 
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Reilly and Anantakrishna 
Ayyar, JJ. 

( Kasarabada) Venkatnchalapathi Rao 
Appellant. 

v. 

( Gadiraju) Venlcatappayya and another 
—Respondents. 

Letters Patent Appeal No. 349 of 1926, 

Decided on 1st September 1931, against 
decree of Devadoss, J., D/- 20th August 
1926, in Second Appeal No. 1805 of 1923, 
reported in A. I. R. 1927 Mad. 450. 

(a) Civil P. C. (1908), S. 47—Purchaser of 
property after attachment in execution pro¬ 
ceeding is bound by decision or executing 
Court though not party to it — Civil P. C. 

(1908),S. 64. A. I. R. 1927 Mad. 150, Reversed. 

When proceedings by way of attachment of 
immovable property in execution of a money 
decree have boon taken by the execution Court 
in an execution application filed by the decree- 
holder, any question that might bo raised whe¬ 
ther the proceedings taken by the Court did 
amount to a valid attachment or not, is one 
that falls to bo decided by the Court in the exe¬ 
cution department; any stranger purchasing the 
property from the judgment-debtor in those cir¬ 
cumstances would only take the property sub¬ 
ject to tho Court’s decisiou as to the effect of 
the proceedings actually taken before his pur¬ 
chase. Such purchaser would be bound by tho 
Court’s decision of the questiou in the execu¬ 
tion department though ho was not party to the 
same. To hold otherwise would bo to impair 
tho rights of tho decree-holder and to onable 
tho judgment-debtor to sot at naught decisions 
of Courts competent to adjudicate on the rig 
of parties, and give tho go-by to tho princip e 
of tho law giving finality to decisions of uouris 

in matters properly before them. 

It is not open tc a party to a proewding to 

nullify the effoct of proceedings » lr9 » d J P to 
perly taken with reference to that P*°P - 
transferring tho same to strangers, 
really matter whether tho actual decis on of 

tho Court as to the effoct of . 
ings is given only after the plaintiff s purchase, 
if the adjudication is really with reference to 
matters that happened before such purchase 
and regarding the effect of the legal proceedings 
that were had prior to the same. To safeguard 
the purchaser’s rights, the purchasers should m 
such circumstances got themselves impleaded 
as parties. A. I. R- 1927 Mad. 450,^ Reversed. 

(bj Civil P. C. (1908), S. 11 — Execution- 
Decision that has become final cannot be set 
aside by party on the ground that full facts 
were not placed before Court — He cannot 
reopen that question in absence of fraud or 
collusion—Civil P. C., S. 47. 

Orders passed in tho course of execution pro¬ 
ceedings adjudicating oa the rights of the 
parties arc res judicata and cannot be called in 
question by the parties or their representatives. 

When oneo tho Siid orders become final, that 
ofleet cannot be sought to be avoided by making 
allegations that the previous decisions wore 
wrong on the merits because full facts were not 


placed before the Court or that all available 
evidence was not let in on the former occasions: 

G AIL 269 tP. C.) and A. I. R. 1921 P. C. 23, 
Ref . - # [P90 0 1] 

A obtained a money decree against B in exe¬ 
cution of which he applied for attachment of 
certain immovable property. On 14th March 
1911 the executing Court passed an order for 
attachment of tho property. In the meanwhile 
the judgment-debtor who had filed an appeal 
against the decree obtained an ad interim order 
from the appellate Court on 13th March 1914 
which was received in the executing Court on 
16th March 19L4 and before the amin was in¬ 
formed of the order the amin reported on 17fch 
March 1914 that attachment was carried out 
on that very date (17th March) by affixing a 
copy of the proclamation on the land. A simi¬ 
lar copy was affixed to the Court-house and Col¬ 
lector's office on 23rd March 1914. On 27th 
May 1911 tho judgment-debtor sold the attached 
property to the plaiutiff. On Gth October 1914 
the judgment-debtor applied to the Court under 
S. 47 to have tho attachment and decree-holder s 
application for 3alo cancelled. This application 
was granted by tho executing Court but its order, 
though confirmed on appeal bv the appellate 
Court, was reversed by the High Court in Second 
Appeal on 18th December 1917. On 2fith August 
1918 the plaintiff applied under O. 21, R. 59 to 
have the attachment raised on the ground that 
there was no valid attachment on the proper¬ 
ties on tho date of his purchase. His objection 
was dismissed, whereupon he filed tho present 
suit under O. 21, R. 63 for setting aside tho 

order passed on his claim. 

Held: that tho decision in second appeal of 
tho High Court in the execution proceedings was 
binding on the plaintiff and he could not claim 
to reopen it on tho mere ground that tfie full 
facts of the case had not been presented before 
the High Court and in tho absence of fraud or 
collusion. [P 89 G 2] 

S. Varadachariar and V. Viyanna —■ 
for Appellant. 

P. Somasundaram —for Respondents. 
Anantakrishna Ayyar, J. — Defen¬ 
dant 1 in O. S. No. 142 of 1920 on the 
file of the Additional District Munsif's 
Court of Narasapur is the appellant be¬ 
fore us. He was the plaintiff in 0. S. 
No. 38 of 1912 on the file of the Princi¬ 
pal District Munsif’s Court, Narasapur, 
wherein he obtained a decree for money 
against M. Venkataramanayya on 30th 
September 1913. He applied to execute 
his decree in O. S. No. 38 of 1912 by at¬ 
tachment and sale of certain immovable 
property, and on 14th March 1914 the 
District Munsif passed an order for at¬ 
tachment. In the meantime, M. Ven¬ 
kataramanayya, having filed an appeal 
against the District Munsif's decree, ob¬ 
tained an ad interim order staying os 0 ’ 
cution from the appellate Court on 13th 
Maroh 1914. The interim stay order 
was received in the District Munsif 
Court on 16th March 1914, and before 
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the arain was informed of the order, the 
amin reported, on 17th March 1911, that 
attachment was carried out on that very 
date (17th March) by affixing a copy 
of the proclamation on the land. Sub¬ 
sequently ad interim order was vacated 
on 15th April 1911 as the judgment- 
debtor failed to furnish security as re¬ 
quired by the appellate Court. Venkata- 
ramanayya filed an application, M. P. 
No. 1950 of 1911, on 6th October 1911, 
under S. 17 of the Code, alleging that the 
attachment made on 17th March 1911, 
after the appellate Court ordered stay of 
execution was ultra vire3 and illegal, and 
that the application for sale made by the 
decree-holder on the strength of the said 
attachment was not maintainable; and 
he prayed that "the Court may cancel the 
attachment and the sale application made 
by the decree-holder.” The District 
Munsif overruled the contentions of the 
decree-holder and directed that ‘the at¬ 
tachment in question be raised and all 
further proceedings following thereon 
quashed.” On appeal the said order was 
■confirmed by the Subordinate Judge. 
When the appeal was pending, Venkata- 
ramanayya died and his widow Kame- 
awaramma was brought in as his legal 
representative by the appellate Court. 
The decree-holder, in O.S. No. 38 of 1912, 
preferred a civil miscellaneous second 
appeal to the High Court. There was a 
reference to the Full Bench in that civil 
miscellaneous second appeal. The Full 
Benoh held: 

“SVhero subsequent to an ad interim order for 
stay of execution made by an appellate Court 
without notice to the decree-holder, but before 
its communication to the Court of first instance, 
an order of attachment is made by the latter 
Court, the order of attachment is not void and 
ineffectual as having been mado without juris¬ 
diction, but is legally valid, and that the order 
is effective only from the time it is communi¬ 
cated to the first Court;" Venkitachalupathi 
Ran v. Kameswaramm'i (l). 

The oaso came on for final disposal 
boforo the referring Judges (Abdur Rahim 
and Bakowoll, J J.), and thoy passed the 
following judgment in the case on 18th 
Doooinber 1917: 

“The appeal will bo allowed, tho respondent's 
petition dismissed, and tho attachment res¬ 
tored. The appellant will rccovor his costs from 
the respondent throughout.” 

On tho allegation that by a sale deed 
datod 27th May 1914 Gadiraju Venkat- 
appayya and others had purchased the 
property in quest i on from Venkatarainan - 

(1) [1918] 41 Mad! 151=48 I. 0. 214. 


ayya, they (the vendees) filed a petition 
on 26th August 19L8 under O. 21, R. 58, 
Civil P. C., to raise the attachment on 
the ground that there was no valid at¬ 
tachment on the properties on the date 
of their purchase. The decree-holder 
contested the position with the result 
that the petition was dismissed on 31st 
October J919. The vendees (Gadiraju 
people) filed 0. S. No. 142 of 1920 pur¬ 
porting to be under O. 21, R. 63, Civil 
P. C., for setting aside the order passed 
on 31st October 1919, and they made 
the decree-holder in O. S. No. 38 of 
1912 as defendant 1 to their suit and 
Kame3waramcna (the widow of tho judg¬ 
ment-debtor in O. S. No 38 of 1912) was 
made defendant 2. Various contentions 
were raised by the parties such as, for 
example, whether there was a valid at¬ 
tachment of the properties; whether the 
question was res judicata by reason of 
the order passed by the High Court on 
18th December 1917; whether the plain¬ 
tiffs were estopped from questioning the 
attachment; and whether the suit was 
barred by S. 47, Civil P. C. Both the 
lower Courts having dismissed the suit, 
the plaintiffs (Gadiraju people) preferred 
a second appeal to the High Court. The 
learned Judge who heard the second ap¬ 
peal was of opinion that on the facts 
disclosed by evidence in the present case 
there was no legal and valid attachment 
on the properties; that the plaintiffs who 
were not parties to the proceedings that 
oame before the High Court in connexion 
with the execution of the decree in O. S. 
No. 38 of 1912 were not bound by the 
orders passed therein; and that it was 
open to the plaintiffs to show that there 
was no valid attachment on the property 
when they purchased the same on 27th 
May 1914. 

The learned Judge came to the con¬ 
clusion that after the ad interim stay 
order passed by the appellato Court 
on 13th March 1914 was received in tho 
District Munsif’s Court on 16th March 
1914, no proceedings in execution could 
be legally taken in the case; and that 
the attachment which was effected by 
affixing a notice on tho properties on 17th 
March 1914, and on the Court-house and 
tho Collector’s office on the 23rd March, 
was not merely irregular but illegal and 
void. Holding that the plaintiffs were 
not bound by the orders passed against 
thoir vendor—the judgment-debtor—after 
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fche judgment-debtor had sold the proper¬ 
ties to them, the learned Judge reversed 
the judgments of both the lower Courts 
and set aside the order passed in the 
claim petition on 3Lst October 1919. 

Defendant 1 has preferred this Letters 
Patent appeal. 

Though several points were sought to 
bo laised before us by the learned coun¬ 
sel on either side, we thought it advis¬ 
able to restrict arguments in the first 
instance to the issue whether the main 
question has become res judicata by 
reason of the order passed by the High 
Court on 18th December 1917, and whe¬ 
ther the plaintiffs are bound by the said 
order. After hearing full arguments on 
that question, we have come to the con¬ 
clusion that the plaintiffs are so bound, 
and that it is not necessary to consider 
the other points raised in the case. 

Vonkataramanayya, the judgment-deb¬ 
tor in O. S No. 38 of 1912, must be taken 
to have had full knowledge of all the 
proceedings that took place in execution 
of the decree in that suit; and pending 
the disposal of the appeal he got an ad 
interim order of stay of execution on 
13th March 1914. The further proceed¬ 
ings that took place in the District Mun- 
sif’s Court in connexion with the attach¬ 
ment proceedings also must have beeu 
known to him, viz., that the amin repor¬ 
ted on 17th March 1914 that he had in 
pursuance of the order passed by the 
District Munsif on 14th March 1914 car¬ 
ried out attachment by affixing a copy of 
the proclamation on the lands on 17th 
March 1914, and that similar copies were 
affixed to the notice board in the Court¬ 
house and in the Collector's office on 23rd 
April 1914, though the stay order passed 
by the appellate Court was received in 
the District Munsif’s Court on 16th 
March 1914. All this is not denied. He 
also knew that the said al interim 
stay order was vacated on 15th April 
1914 by the appellate Court as he had 
failed to furnish security as directed 
by that Court. It is in these circum¬ 
stances that he sold the property to 
the Gadiraju people on 27th May 1914 
What the exact effect of the proceedings 
that had taken place in the District 
Munsif s Court would be. in the oiroura- 
stances, is a matter essentially relating 
to the execution of the decree in 
O. S. No. 38 of 1912. The judgment-debtor 
would be bound by the deoision of 


the executing Court as regards the effect 
of those proceedings, and prima facie 
any person who claims title under the 
judgment.debtor after the happening of 
those events would also be bound by the 
decision of the executing Court as to the 
exact effect of those proceedings. The 
judgment-debtor could not, by transfer- 
ing the property at that stage, render 
the decision that may be, and in ordi¬ 
nary circumstances would be, passed by 
the executing Court as regards the effect 
of those past events, nugatory as far as 
the decree-holder is concerned. On the 
other hand the purchaser from the judg- 
meut-debtor in such oircumstanoes would 
prima facie take the property only sub¬ 
ject to the disabilities they were under 
when in the hands of the judgment- 
debtor. When therefore the decree-holder 
sought to proceed further with la is exe¬ 
cution application which he had already 
Sled in March 1914, and wanted to bring 
the property to sale in pursuance of the 
steps taken by him in March 1914, the 
executing Court had to decide whether 
there was a valid attachment of the pro¬ 
perties in March 1914. 

The circumstance that the Court was 
called upon to decide that question form¬ 
ally only after the judgment-debtor had 
sold the properties to the plaintiffs should 
not alter the essential nature of the said 
proceedings, nor takeaway tbe jurisdiction 
of the Court in which the said execution 
proceedings were then pending to adjudi¬ 
cate on that question; nor is it material 
that the question came up for considera¬ 
tion on a petition filed by the judgment- 
debtor. It is clear from that petition 
(C. M. P. No. 1950 of 1914) that, the 
decree-holder in O. S. No. 38 of 1912 had 
applied for sale in pursuance of the at¬ 
tachment effected in March 1914. The 
Courts had accordingly to consider what 
exactly would be tbe offeet of the pro¬ 
ceedings that had taken place in March 
1914, and the High Court on 18th Decem¬ 
ber 1917 passed final orders on that ques¬ 
tion in the following terms: 

‘The appeal will be allowed, the respondent’s 
petition dismissed, and the attachment res¬ 
tored.” 

The judgmeut-dobtor's widow was a 
party to the said proceedings in the High 
Court, and she could not therefore con¬ 
test the binding nature of th 9 said deci¬ 
sion; but are the present plaintiffs (the 
vendees from the judgment debtor under 
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a sale deed dated ia May 1914) in a bet¬ 
ter position? 

We ware not referred to any reported 
decision directly bearing on the point. 

After consideration of the question we 
have corne to the conclusion that they 
are not. 

In our opinion, when proceedings by 
way of attachment of immovable pro¬ 
perty in execution of a money decres 
have been taken by the executing Court 
!in an execution application filed by the 
{decree-holder, any question that might 
jbe raise 1 whether the proceedings taken 
by the Court did amount to a valid at¬ 
tachment or not, is one that falls to be 
decided by the Court iu the execution 
department; any stranger purchasing the 
property from the jndgmant-debtor in 
iuhose circumstances would only take the 
property subject to the Court's decision 
|as to the effect of the proceedings actu¬ 
ally taken before his purchase. Such 
purchaser would be bound by the Court’s 
decision of the question in the exe¬ 
cution department, though he was not 
party to t ie same. To hold otherwise 
would be to impair the rights of the 
decree-holder and to enable the judgment 
debtor 'to sot at naught decisions of 
Courts oompatent to adjudioato on the 
rights of parties, and give tho go-by to 
the principle of law giving finality to de¬ 
cisions of Courts in matters properly be¬ 
fore them. 

The present is nob a c«i3e where the 
prooeelings pending before the Court is 
only an execution application to attach 
property. Further proceedings by way 
of actual attach inenb had taken place, 
and the proceedings by wiy of attach¬ 
ment of the properties in dispute took 
plaoe in a Court of competent jurisdiction; 
it was when those prooaaJings wore pend¬ 
ing that tho presoub plaintiffs purchased 
those properties from the judgment- 
debtor; prima facie they must be taken 
to have purchased it subject to tho result 
of those proceedings. The principle of 
tho doctrine of lis pendens would apply 
to such a case. If for any reason the 
proceedings that were had rotating to 
the properties in question prior to tho 
plaintiff's purohase should prove abor¬ 
tive and infructuou8, and the docreo- 
holder had to take entirely fresh oxeou- 
cution proceedings after the plaintiff's 
purchase, then there would be foroo in 
the respondents’ contention that suoh 


fresh execution proceedings would not 
be binding on them unless they were 
made parlies to the same. On the other 
hand, it is not open to a party to a pro¬ 
ceeding to nullify the effect of proceed¬ 
ings already properly taken with refer¬ 
ence to that property by transferring 
the same to stringers. As already re¬ 
marked it does not really matter whe-' 
ther the actual decisions of the Courts 
as to the effect of the past proceedings is 
given only after the plaintiff’s purchase 
if the adjudication is really with refer¬ 
ence to matters that happened before 
such purchase and regarding the effect of 
the legal proceedings that were had prior 
to the same. To safeguard the purcha¬ 
sers’ rights, the purchasers should in such 
circumstances get themselves impleaded 
as parties. 

To take an analogous case: in a suit to 
recover money, if questions should arise 
whether the plaint contained sufficient al¬ 
legations claiming and justifying a charge 
and whether the prayer claiming a 
charge on certain properties was speci¬ 
fic or not, the trial Court would have to 
decide those questions by its final judg¬ 
ment and decree, and if the Court should 
decide the questions in favour of the 
plaintiff and give him a deoree for money 
charged on the properties mentioned, it 
would seam that the decision would be 
binding on a purchaser from tho defen¬ 
dant pending suit, though he bo not ac¬ 
tually a party to the decree. He would! 
nob be allowed to show in a subsequent 
suit that the prior decision was wrong 
in the absence of fraud or collation. Tho 
caso might he different if the plaint was 
subsequently amended so as to claim a 
charge on a particular property, after 
that property had been sold away by the 
defendant to a stranger. 

In the oase before us it is not conten¬ 
ded (not even suggested) that tho procee¬ 
dings conducted by tho judgment-debtor 
wore not conducted bona fide or that 
there was any fraud or collusion between 
the judgment-debtor and the decree, 
holder in connexion with tho same. On 
the other hand it is admitted by one of 
the present plaintiffs, when examined as a 
witness in the present suit, that ho was 
really conducting those proceedings cn 
behalf of the judgment-debtor's repre¬ 
sentative, the widow. After the sale of 
the suit properties to tho plaintiffs on 
27th May 1914, it ia difficult to under- 
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stand why the judgment-debtor should 
have troubled himself, and * why a peti¬ 
tion, C. M. P. No. 1950 of 1914—should 
have been filed on 6th October 1914 to 
'“cancel the attachment and the sale ap¬ 
plication made by the decree-holder.” As 
remarked by the lower appellate Court: 

“It seems difficult to avoid the inference that 
the plaintiffs having been worsted in their at¬ 
tempt to get the attachment set aside by pro¬ 
ceedings in the name of Venkataramanayya 
have hit upon the expedient of claim petition 
and the suit to achieve the same object.” 

It was further argued that the attach¬ 
ment made in March 1914 should be 
taken to have been completed only on 
23rd March 1914, when copies of the pro¬ 
clamation wore affixed in the Court house 
and in the Collector’s Offioe in accordance 
with the provisions of O. 21, R. 54, Civil 
P. C., and as the stay order was perused 
by the District Munsif on 17th March 
1914, the subsequent acts done on 23rd 
March 1914 should be taken to be ultra 
vires and that there was no complete and 
-valid attachment in the eye of the law; 
and the decision of the Full Bench in 
Sinnappan v. Arunachalampillai (2) was 
relied on. Assuming the argument to be 
correct, that does not take away the 
binding nature of the decision passed by 
this Court on 18th December 1917, that 
the attachment was valid, and restoring 
the attachment. 

Orders passod in the course of execu¬ 
tion proceedings adjudicating on the 
rights of tire parties are res judicata and 
could not be called in question by the 
parties or their representatives. When 
once the said orders become final that 
effect could not be sought to bo avoided 
by making allegations that previous de¬ 
cisions were wrong on the merits because 
the full facts were not placed before the 
Court or that all available evidence was 
not let in on tho former occasions: see 
Bam Kripal v. Bup Kuari (3), Mangal 
Parshacl Dichit v. Grija Kant Lahiri (4), 
Bajah of Bamnad v. Velusami Tevar (5). 

It therefore seems to us that the pre¬ 
sent plaintiffs are bound by the orders 
passed by the High Court restoring at¬ 
tachment. 

It is a matter for satisfaction that we 
have been able to reach this result, since 

(2) [1919] 42 Mad. 844=53 I. C. 207 (PH) 

» [18 s 41 G All. 269=11 I. A. 37 (P. C.) 

U, [1882] 8 Cal. 151=8 I. A. 123=4 Sar. 248 

, , ! P * C d* 

(5) A. J. R. 11)21 P. C. 23=69 I. C. SS0=4S I 
A. 45 (P. C.). 
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there is no doubt that the conduct of the 
judgment-debtor in setting an interim 
stay from the appellate Court (which was 
finally dismissed as no security was fur¬ 
nished) and then transferring the pro¬ 
perties to the plaintiffs who had (there 
is no doubt) notice of all the proceedings 

thus defeating the decree-holder would 
surely bo reprehensible from the moral 
point of view. 

We accordingly hold that the present 
plaintiffs are bound by the final orders 
passed in execution proceedings in C. S. 
No. 38 of 1912 in which it was held by 
the High Court in effect that there was 
a valid attachment in March 1914 of the 
properties in dispute, and that the said 
‘attachment should be restored.” The 
plaintiff's purchase from the judgment- 
debtor in May 1914 should be taken to 
be subject to that attachment. Allowing 
this Letters Patent Appeal, we restore 
the decision of the lower appellate Court 
with oosts here and in second appeal. 
P.R.S./k.N. Appeal allowed. 
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Waller and Pandalai, JJ. 

K. Tulsiram —Plaintiff—Appellant. 

v. 

Chairman,Municipal Council , Madura 
— Defendant — Respondent. 

Second Appeal No. 213 of 1929, De¬ 
cided on 19th August 1931, against de¬ 
cree of Distriot Judge, Madura, in A. S. 
No. 80 of 1928. 

(a) Madras District Municipalities Act (5 
of 1920), Sch. 4, Rules—Rules not providing 
for extraordinary audit or reopening of audit 
—Such audit is illegal. 

Rules 56 to 58 as regards the auditing of ac¬ 
count in the District Municipalities Act pro¬ 
vide for one recurriug audit only as the result 
of which defaulters can be charged or sur¬ 
charged aud do not provide for extraordinary 
audit or reopening of audits when once they 
have been closed and such audits and the sur¬ 
charge certificate granted in pursuance thereof 
are without any legal validity whatsoever, 

(English law discussed). [P 92 0 lj 

(b) Interpretation of Statutes — Statutory 
provisions giving jurisdiction to inferior 
Courts, to Government Deportments or to 
bodies created ad hoc must be strictly con¬ 
strued. 

Statutory provisions giving jurisdiction to 
inferior Courts, to Government Departments or 
to bodies created ad hoc must be strictly con¬ 
strued and the procedure prescribed must be 
exactly followed. Where public officers acting 
under colour of the statutory authority either 
decline to exercise or act beyond the authority 
given, it will not bo held in the absence of 
clear language that tho legislature intended 
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to destroy the ordinary right of His Majesty’s 
subjeots to seek remedy in the Courts and to 
place them at the mercy of irresponsible tribu¬ 
nals or irresponsible State departments: Rex 
v. Board of Education, (1910) 2 K. B. 165 and 
Board of Education v. Rice, (1911) A. C. 179, 
Rel. on. [P 95 C 1] 

'c) Madras District Municipalities Act (5 of 
1920) Sch 4, Rr. 56, 57, 58 and 61—Audit 
and surcharge in pursuance thereof both 
ultra vires—Suit by defaulter against sur¬ 
charge is not barred—Election by defaulter 
to appeal against surcharge does not bind 
him and estop him from instituting suit. 

Where an audit in pursuance of which a sur¬ 
charge certificate is made on a defaulter is not 
one contemplated by the rules in Sch, 4, and 
consequently both the audit and the surcharge 
certificate arc ultra vires a suit by the de¬ 
faulter for an injunction restraining the Muni¬ 
cipality from recovering the surcharge from 
him is competent and is not affected by the 
remedies provided by those rules even if those 
remedies be held to be substituted for the ordi¬ 
nary remedy by suit in cases governed by the 
rules. 

The mere fact that the defulter appeals to the 
Government against the surcharge and that the 
Government reduces the amount of surcharge 
does uot bind him by an election to submit to 
an illegality and estop him from seeking jus¬ 
tice in the Court to the extent tc which the 
surcharge is confirmed: A. I. R. 1914 Bom. 38; 
23 Cal. 775 and 43 Bom. 221, Ref.’, 12 Mad. 105; 
A. I. R, 1926 Mad. 297 and A. I. R. 1928 Lah. 
502, Dist.’, (Case law discussed.) (P 95 C 1] 

F. S. Vaz —for Appellant. 

P. Vcnkataramana Rao and R. Alwar 
Naidu —for Respondents. 

Judgment. —The appellant in this case 
was Chairman of the Madura Munici¬ 
pality from 11th June 1921 till 25th Juno 
1923. He was succeeded by Hajee B. Syed 
Sham3uddin Bahadur, whose term of 
office lasted till 1st July 1923, when he, 
in his turn, was succeeded by the defen¬ 
dant in the suit Mr. R. S. Naidu. The 
rules framed under the District Munici¬ 
palities Act provide for periodical audit¬ 
ing of Municipal aooounts and the Gov¬ 
ernment havo proscribed that there 
shall be an an lit every half-year. Dur¬ 
ing the appellant's term of office suoh 
audits woro regularly made. In 1921, 
when Mr. R. S. Naidu was Chairman, it 
was discovered that oxtensivo frauds 
had been going on in the street-lighting 
department of the Municipality and a 
supplemental audit was made of the ac¬ 
counts of the period from 1st April 192L 
till lHth January 1921. It was ascer¬ 
tained that owing to the negligence of 
successive Chairmen a large sura of 
money had been misappropriated and 


the auditor surcharged the appellant, 
his immediate predecessor and his two 
successors. In the case of the appel¬ 
lant and of Mr. R. S. Naidu, the sur¬ 
charges were large, Rs. 7,000 odd and 
Rs. 6,000 odd, respectively. The rules 
in Soh. 4 of the Aet allow to persons 
surcharged in this way either of two 
remedies. They may apply to the Dis¬ 
trict Court to set aside the surcharges 
or ‘ in lieu of such application' 1 may ap¬ 
peal to the Local Government. All four 
of the aggrieved persons chose the lat¬ 
ter course. Three of them succeeded in 
getting their surcharges remitted com¬ 
pletely. 

The appellant did not; all that he ob¬ 
tained was a reduction to Rs. 2,500. 
He then filed a suit in order to get an 
injunction restraining Mr. R. S. Naidu 
from recovering this sum from him 
under R. 62. The two main questions 
raised by it were these: whether the 
auditor had jurisdiction to reopen audits 
already closed and whether the plain¬ 
tiff had any right to sue. The Sub- 
Judge found on issue 1 in favour of the 
appellant. The District Judge, though 
with some hesitation, dissented from 
his finding and held that there was 
nothing in the rules that prevented an 
audit being reopened. That was not 
quite the right method of approaching 
the problem. The question was rather 
whether theie was anything in the rules 
that allowed the reopening of a closed 
audit. If the rules prescribe a half- 
yearly audit and nothing more whence 
is derived the power to re-open that 
audit to conduct an extraordinary or 
supplemental audit and as a result to 
make surcharges? Certainly not from 
anything in the rules themselves. On 
issue 2 the Sub-Judge and the Dis- 
trict Judge again disagreed. The former 
considered that the appellant had a 
right of suit. The latter was of a dif¬ 
ferent opinion. Both seem to havo 
thought (and there was nothing in the 
plaint to disabuse them of that idea) 
that the suit was brought under R. 61. 
If that had been so. the Sub-Judge was 
quite wrong in holding that the reme¬ 
dies allowed by the rule were not mutu¬ 
ally exclusive. It is quite plain that, 
if an aggrieved person has resorted to 
one, he cannot have the benefit of the 
other a9 woll. Mr. Vaz now points out 
that this is a regular suit and not an 
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application under S. Gl, which is not a 
suie at all and would have had to be 
presented to the District Court. His 
case is that all that wa3 done was with¬ 
out any legal foundation and that his 
client has therefore a right to sue. He 
concedes of course that had there been 
any jurisdiction to conduct an extra¬ 
ordinary audit his right to sue would 
have bGsn barred by the special reme¬ 
dies provided by the statute. 

Wo will now deal with the first ques¬ 
tion whether there was any jurisdiction 
to conduct a supplementary audit. The 
relevant rules are Rr. 56 to 58, Sch. 4, 
District Municipalities Act. R. 56 directs 
the Chairman to submit to the auditor 
such accounts as he needs. R. 57 em¬ 
powers the auditor to summon docu¬ 
ments and persons and to question such 
parsons. R. 58 (a) requires tho auditor 
to report irregularities in expenditure 
or collection of money to the council. 
Under sub-R. (b) he must keep the coun¬ 
cil informed of the progress of the audit. 
By sub-R. (c) he is instructed to roport 
to the council any loss or waste of 
money caused by neglect or misconduct 
with the names of the persons directly 
or indirectly responsible. Sub-R. (d) 
runs (the auditor shall) 

“submit to -the council a final statement 
of tho audit aud a duplicate copy thereof 
to the Local Government withiu a period 
of tlireo months from the end of the financial 
year or within such period as the Local Govern¬ 
ment may notify.” 

And tho Local Government have noti¬ 
fied that the audit is to be made half- 
yearly. The District Judge thought that, 
as sub-R. (c) contained no time limit, 
the auditor was under an obligation to 
roport financial irregularities to the coun¬ 
cil, whenever he discovered them. We 
do not agree that sub-R. (c) can bo iso¬ 
lated in this manner from the rest of 
the rule. It must be that the report 
referred to is one arising out of and based 
on the audit prescribed by sub-R. (d). 
Similarly Rr. 56 and 57 appear to be 
designed for the purpose of that audit 
aud no other. By R. 5S (a) the auditor 
must report what he has observed obvi¬ 
ously, what he has observed in the course 
of that audit. Sub-R. (b) also must refer 
to that audit and to no other. The rules 
then in our judgment provide for one 
reourring audit only, as tho result of 
which defaulters can be charged cr sur¬ 
charged. They do not provide for extra- 
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ordinary audits or the reopening of audits 
when once they have been closed. 

As the rules are obviously framed on 
English precedents, it may be noted that, 
at one time and, in the case of one sta¬ 
tute, up till a quite recent date, the 
position was the same. The statutes 
provided for periodical audits, but sai<i 
nothing about any other. And it was 
held that there wa3 no jurisdiction to 
reopen audits that had been completed. 
There is a case under the Poor Law Act 
that dates back to 1862, Reg v. The In¬ 
habitants of Cliiddinstojie (l). An at¬ 
tempt was made to force a Poor Law 
auditor to reopen the audits of the six 
previous years. He refused on the ground 
that he was functus officio in respect of 
those audits and had no power to reopen 
accounts that had been examined, au¬ 
dited and closed. A writ of certiorari 
was issued, but the Court held that his 
refusal was legally correct. Four years 
later, in I860, the Poor Law Amendment 
Act empowered the Poor Law Board to 
require an auditor to hold an extraordi¬ 
nary audit, which was to be deemed to 
be an audit 

"within the meaning of the several Acts 
relating to tho audit of the accounts of the 
poor rate.” 

Section 247, Publio Health Act, 1875 
prescribed in its original form an annual 
audit of the accounts of certain autho¬ 
rities. It is divided into ten subsections 
which, in many respects, resemble and 
may well have served as a modol for the 
relevant rules in Sch. 4, District Muni¬ 
cipalities Act. The commentators on the 
Act point out that there is no provision 
in the section as in the Poor Law Amend¬ 
ment Act of 1866, for holding an extra¬ 
ordinary audit and state that the Local 
Government Board consistently refused 
to allow such an audit. This state of 
affairs lasted till 1922, when an Act was 
passed giving the Minister of Health the 
power of ordering an extraordinary audit 
to he held. The view therefore in Eng¬ 
land has always been that if an aot-, 
which prescribes tho holding of perio¬ 
dical audits, omits to give power to 
direct the holding of an extraordinary 
audit, an account which has been au¬ 
dited and closed at one of the periodical 
audits cannot be reopened. In this view, 
we caunot avoid th9 conclusion that in 
this case, there being no power reserved 

(l) [1862] 26 Justice of the Peace 246. 
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by the rules in Sch. 4 to reopen audited 
accounts, the extraordinary audit and 
the surcharge certificate were without 
any legal validity whatever. Even apart 
from the English precedents, the matter 
seems plain enough. On tho face of 
them, the rules provide for one audit 
only, the periodical one and it is quite 
impossible to read into them a power to 
hold any other kind of audit or to reopen 
a closed account. The appellant there¬ 
fore succeeds on the first point. 

On the second point the respondent 
contends that the suit is incompetent (l) 
because the ordinary remedy by suit must 
be deemed to have been taken away by 
the substitution of the special remedies 
provided by R. 61, Sch. 4 and (2), because 
the plaintiff having olected to appeil to 
Government against the surcharge as if 
it came within R. 61, and partially suc¬ 
ceeded thereby cannot now repudiate 
that election and sue to have the deci¬ 
sion obtained by himself set aside. 

To succeed on the first branch of this 
contention it must be shown not merely 
on a proper construction tho provisions 
in Sch. 4 as to surcharge and the reme¬ 
dies open to those aggrieved by a sur¬ 
charge by an auditor acting within the 
rules are, so to say, a code in themselves 
intended to exclude the ordinary mode 
of redress by suit ; but also that the 
same result holds in a case like the pre¬ 
sent whore the auditor being authorized 
to issue surcharge notices only on the 
audit mentioned in the rules conducts an 
audit outside the rules anl in fact the 
surcharge certificate is not a certificate 
within the rules at all but ultra vires of 
them. The decisions in Sezy. of State 
v. Major Hughes (2), Baijnatli v. Rang at 
Singh (3) and Ganesh Mahadar v, Sect/, 
of State ( 4) are illustrations of the dis¬ 
tinction between the two classes of 
cases. In the first case the Cantoumont 
• Ugistrato of Poona acting under rules 
mado by Government under the Canton¬ 
ment Act which enabled him to assess 
lands and buildings in the cantonment 
to a tax fused on their annual value 
from which assessment an appeil lay to 
the Cantonment Committee whose deci¬ 
sion was final, assessed tho lands anl 
buildings hold by tho Western India 
Turf Cl ub not on t ho ann ual value of 

(2) A. I. R. 1914 Bom. 83=28 I. 0. 779. 

(3) [1890] 23 Oal. 775=23 I. A. 45 (P.C ). 

(4) [1919] 43 Bom 221=49 I. C. 427. 
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the properties but on the total gross in¬ 
come of the club which resulted in the 
assessment being enhanced from Rs. 200 
to about Rs. 9,400 per year. An appeal 
to the Cantonment Committee was un¬ 
successful and so the assessment became 
final under the rules. When the suit was 
brought for recovery of the excess sums 
wrongly levied on the ground that the 
Magistrate was not acting within the 
rules it was never questioned that if the 
Magistrate’s action were ultra vires any 
objection to the suit could be raised and 
the only point suggested was that ap¬ 
plying a wrong basis for assessment is 
not acting ultra vires. But the contrary 
was held. Tho High Court observed that 
the regulations had not been in substance 
or effect complied with, that the money 
bad been claimed and received without 
a shadow of a right and that according 
to an earlier decision Kesandas v. Ankle - 
swar Municipality (5), the case was one 
in which the jurisdiction of tho Court 
was not ousted. In the case in Kesandas 
v. Ankleswar Municipality (5) in whioh 
the plaintiff failed Sir L. Jenkins said: 

“Had the appellant-plaintiff been able to 
make out that which is tho bisis of his argu¬ 
ment that the prescribed rules for arriving .at a 
viluation had not been observed, then I agree 
he would have successfully distinguished this 
case : Morar v. Borsad (6).’’ 

The decision of the Privy Council in 
Baijnath Sahri v. Ramgut Singh (3), 
turned on the effect of not observing the 
essential procedure laid down for enfor¬ 
cement of a demand under the Public 
Demands Recovery Act. The Collector 
had sold the defaulter’s property with¬ 
out there being in existence a certifi¬ 
cate which was declared by the Act 
to have tho forco of a decreo aud which 
alone would have authorized the sale. 
The attempt was made in argument to 
show that the omission was immaterial 
and had been condoned. The High Court 
said (p. 779) that the Act was framed 
with the intention as far ai possible to 
exclude proceedings duly taken undor it 
from being reviewed in Courts of Justio 9 . 
Tho safeguards provided by the Act for 
the exercise of those powers may or may 
not be sufficient to prevent those powers 
being sometimes used harshly mnd impro¬ 
perly; but. such as they are, they must be 
st rictly enforced, and the form of procedure 
lai d down iq the Act must be strictly 

(5) [1902] 26 Bom. - 234=3 Bom. L. r7h-,2 

(G) [1900] 24 Bom. 007=2 Bom. L. R. 417. 
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followed. Their Lordships of the Privy 
Council endorsed this by remarking that 
the provision that a certificate is to have 
the force and effect of a decree is a very 
stringent provision and that it is unneces¬ 
sary for them tc point out the necessity 
there is when power is given to a Public 
Officer to sell the property of any of His 
Majesty’s subjects that the forms re¬ 
quired by the Act which are matters of 
substance should be ccmplied with. In 
Ganesh Bahadar v. Secy, of State (4), a 
suit to recover silver seized and the 
penalty imposed by the Customs Collec¬ 
tor was held maintainable notwithstand¬ 
ing S. 188, Sea Customs Act, which de¬ 
clares adjudication by the Customs autho¬ 
rities final. The ground of decision was 
that there had been in fact no adjudica¬ 
tion by the Collector after himself hear¬ 
ing the evidence and giving the plaintiff 
an opportunity of being heard. In the 
present case the auditor’s suroharge cer¬ 
tificate, if validly given under the rules, 
can bo enforced as a decree, and it is idle 
to suggest that that force and effect is to 
be given to a so-called certificate given 
on an audit unauthorized by the rules, 
and further to suggest that the aggrieved 
party has no other remedy against this 
illegal demand being enforced against 
him under the summary procedure of cer¬ 
tification except that provided by the 
rules which were framed for an entirely 
different purpose. 

The cases cited by the learned Govern¬ 
ment Pleader for the respondent were 
all cases of public authorities or officers 
acting within their powers though irre¬ 
gularly, and there was no question of 
ultra vires in thorn. Indeed in Wake v. 
Mayor of Sheffield (7), the Master of the 
Rolls pointed out the difference and 
founded his decision on it. The case in 
Ramachandra v. Secy, of State (8) was 
one in whioh the forest officer decided 
that a certain area of forest land was 
not part of the plaintiff's property and 
the plaintiff, after appealing unsuccess¬ 
fully to the District Judge under the 
Forest Act, brought a separate suit to set 
aside that decision. It was held the suit 
did not lie. Similarly in Muhammad 
Baza Saheb Belgami v. Sadasiva Bao (9), 
the Examiner of Local Fund Accounts, 

(T) [1884] 12 qTbTd. 14“L 

(8) [1889] 12 Mad. 105. 

(9) A. I. R. 1926 Mad. 297=92 I. C. 91S=49 
Mad. 49. 


acting as auditor under the rules now in 
question surcharged the Chairman of the 
Guntur Municipality for making pay¬ 
ments out of the Municipal Fund which 
were illegal because they were made in 
contravention of a Government order 
made under R. 37, Sch. 4. The Chair¬ 
man having applied unsuccessfully under 

R. 61 to the District Judge to remit the 
surcharge, a revision petition to the 
High Court was dismissed, the Court up¬ 
holding the decision of the District Judge 
on the merits. An application to the 
Court for a writ of certiorari was in 
those circumstances also dismissed, both 
learned Judges observing that a substi¬ 
tuted remedy was provided by the Act, 
and that even if the general power of 
issuing the writ in those circumstances 
were held not to be taken away, the writ 
would not issue where other and equally 
efficacious remedies exist for redress of 
grievancs complained of. It is clear that 
the Court was not dealing with a case of 
suroharge ultra vires of the District Muni¬ 
cipalities Act. The case in Dexva v. Fazal 
Dad (10), was of an absconding accused 
against whom proceedings under Ss. 87 
and 88, Criminal P. C., were taken and 
his property was sold and purchased by 
a stranger. After his arrest and trial in 
which he was acquitted he applied to the 
criminal Courts for restoration of the 
property and it was held on the criminal 
side up to the High Court that under 

S. 89 only the net sale proceeds could be 
restored but not the property. The ab¬ 
sconder then brought a civil suit against 
the purchaser and it was held that the 
suit did not lie. It was not denied for 
the plaintiff that the Magistrate had 
jurisdiction to take proceedings under 
Ss. 87 and 88 and that the civil Court 
would have no jurisdiction to entertain a 
suit of the kind if the sale had been pro¬ 
perly carried out. But it was urged that 
there were irregularities in the proclama¬ 
tion fixing a date for the absconder’s ap¬ 
pearance and that no warrant of attach¬ 
ment had been issued. These irregula¬ 
rities notwithstanding, the suit was held 
not maintainable. Here again there was 
no question of ultra vires and the autho¬ 
rity concerned was a Court from whose 
acts the Criminal Procedure Code pres¬ 
cribes resort to higher tribunals for re¬ 
dress.In the case in Pite Bam v. Jhujhar 

(10) A. I. R. 1928 Lah. 562=111 I. G. 508=10 

Lah. 33S. 
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Singh (11), a claimant to property seized 
by a Receiver in insolvency proceedings 
having urged his claim in the Insolvency 
Court and failed instituted a civil suit 
urging the same claim. That was a case 
which could have been decided on the 
ground of res judicata without going into 
the several matters urged before the 
Court and discussed in the judgment. 
Statutory provisions giving jurisdiction 
to inferior Courts, to Government De¬ 
partments, or to bodies created ad hoc 
must be strictly construed and the pro¬ 
cedure prescribed must be exactly fol¬ 
lowed. Where Public Officers acting 
under colour of the statutory authority 
either decline to exercise or act beyond 
the authority given, it will not be held 
in the absence of cle*r language that 
the legislature intended to dostroy the 
ordinary right of His Majesty's subjects 
to seek remedy in the Courts and to 
place them at the mercy of irresponsible 
tribunals or irresponsible State depart- 

/?S? fc8 L 800 Rex v ' Board °f Education 
V?- ?,of m0d ln Board of Education v. 

w? ’ and oa90S cifcod in Halsbury 
Vol 27, p. 190, foot-note (g). The result 
is that the audit in pursuance of which 
ho surcharge on plaintiff was made not 
q 0 ! Dg 4 ° n f u co “templated by the rules in 

bv fch« r« he S lamtlff ’ 8 . 8uifc is nofc affected 
llV-Vr 0d,ea prcv,ded b y those rules 

stituted n O8 ?K r0m0d r 0S b ° h ° ld t0 b0 8ub - 
.stjtutod for the ordinary remedy by suit 

in oases governed by the rules. 

J!'°r° nd bran0h of the respondent’s 

contentmn is equally fallacious for the 
oasong already indicated. The plain. 

ha wa8 «him to 

ippeal to tho Local Government against 
him . HUro iar ^° lr ? this case cannot bind 
M n el0cfc,on to submit toanille 
men^ ^ 0 ^ n tb ° facfc ^at the Govern- 

of thisTurch 5 a96d t0 r0duCG fche ao ‘°« n t 

biin "om se0 king 

which the JuroharT 8 ‘° tbe 0xtenfc to 
the result thn ? 8 Was oonfjr ™od. In 

late Court LfT 8 ° f th0 lower appel - 
theSuhnrdi 0 t he reversed and that of 

in this nat e Judge restored with costs 

V " r d th0 lowor appellate Court. 

<ni I mfti c . lm 0rd " ^rdinglv. _ 

111 » “ K - B - 105=?9 I>. J. K. B. 595= 

=>VZ 8 i.V- p - ”»= 8 - «• “■ 

170=80 L. J.K. B. 796=10, 
*• 699=76 J. P. 393=9 L. G. R. 652= 
M b. J. 440=i7 T. L. R 878. 
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Waller and Pandalai, JJ. 

Sivasami Odayar —-Defendant—Appel¬ 
lant. 

v. 

G. R. Suhramania Aiyar —Plaintiff— 
Respondent. 

Second Appeal No. 334 of 1927, Deci¬ 
ded on 18th August 1931. 

# ❖(a) Provincial Insolvency Act (1920), 
S- 52 — S. 52 is peremptory in its terms— 
Receiver referred to in S. 52 is interim re¬ 
ceiver—Application under S. 52 by interim 
receiver is competent. 

Section 52 as amended is peremptory in its 
terms and contemplates the presentation of an 
application not after adjudication but at an 
eirlier stage, i.o., after an insolvency petition 
has been admitted. At that stage the only 
receiver that can be in existence for the pur¬ 
pose of applying is the interim receiver. The 
Receiver referred to in S. 52 is not tho receiver 
appointed after adjudication and an application 
un< ? er S- 5 - b y an interim receiver is competent. 

Where therefore an interim receiver ^moves 
the Court under S. 52 to adjourn a sale in exo- 
cution °f a decree against the insolvent, the 
executing Court must stay the sale and direct 
delivery of the property to the interim receiver 
and an °fficial Receiver subsequently appoint- 

. ln declining to reoognize tho 
i ro i ooA U r Ctl J 0n ' pUrchaser under such a sale; 

Rni', R i<77 2 n*t ad ‘ 432, DtSS ’ f rom '• A I - R - 1928 

fhi Pr 7, I I , CP 96 0 1] 

A b V VT, c,al In8oIvenc y Act (1920), S. 52 
—Applicability. " 

5 ? applieS ' t0 a11 kinds of Properties 
l. de I,attachment by a Court: A.I.It. 1929 Cal. 

T M 7T 'J, - , [P 96 0 2] 

±. m. h.rishnasivami Ayyar and C. A. 

oeshagiri Sastri— for Appellant. 

. Sitarama Rao , K. R. Rangaswami - 
Ayyangar and S. Ranga Raja Ayyanyar 

for Respondent. 

Judgment. — The appellant in 'this 
case is a person who took a lease of an 
insolvent's land from an Official Recei¬ 
ver. The respondent purchased tho land 
in execution of a decree passed against 
the insolvent and his sons and he sued 
to recover the value of the orops remov¬ 
ed from it by the appellant. The facts 
and dates are these. The land was at¬ 
tached in execution and proclaimed for 
sale, the sale being fixed for 30th Sep¬ 
tember 1920. On the 23rd the insolvent 
applied to be adjudicated and on tho 28th 
the Official Receiver wasappointed interim 
receiver. Two days later ho moved the 
Court under S. 52, Provl. Insol. Act to 
adjourn the sale. He did not, in terms, 
ask for possession of the land to bo de¬ 
livered to him, but, as he wanted fche 
sale to be adjourned so that he himself 
might sell, such a request on his part 
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may bo implied. The Court refussd the 
adjournment and the sale was conducted. 
On 23rd October the receiver asked the 
Court not to confirm the sale, but his 
prayer was again refused. On 15th 
December the insolvent was adjudicated 
and the Official Receiver proceeded to 
lease his land to the appellant, after 
which the respondent obtained symboli¬ 
cal delivery from the Court. The Offi¬ 
cial Receiver subsequently applied to 
have the sale set aside. His application 
was rejected by the executing Court, but 
was allowed by the District Judge, 
whose order was however set aside by 
the High Court in a decision which is 
reported in Subramania Ayyar v. Offi¬ 
cial Receiver, Tanjore (l). The Court held 
that the receiver referred to in S. 52, 
Provl. Insol. Act was the receiver ap¬ 
pointed after adjudication and that no ap¬ 
plication under that section on the part 
of an interim receiver would lie. With 
great respect we must express our dis¬ 
sent from this view. S. 52, as now amen¬ 
ded, contemplates the presentation of an 
application, not, as it used to do, after 
adjudication, but at an earlier stage— 
that is to say, after an insolvency peti¬ 
tion has been admitted. At that stage, 
the only receiver that can be in ex¬ 
istence for the purpose of applying is an 
interim receiver. In a case reported in 
Mahasukh v. Valibhai (2) an application 
had been presented under S. 52 by an in¬ 
terim receiver and no or.e seems even to 
have argued that it was not maintainable 
for the reason that no interim receiver 
could apply. The truth is that S. 52, in 
its present form, is entirely out of place 
under the heading: 

“Effect of insolvency (in other words of ad¬ 
judication) on antecedent transactions.” 

Before amendment, it oamo properly 
ttndor that heading." Now it is concerned 
with applications presented at an earlier 
stage. Mr. Sitarama Rao seeks to sup¬ 
port the High Court's order on another 
ground that S. 52 does not apply to im¬ 
movable property, which cannot bo said 
to be “in the possession of the Court.” 
Were the matter res intogra, we should 
be inclined to accept his argument. In 
India land is attached not by seizure, 
but by means of a prohibitory order and 
it is difficult to understand bow, while it 

(1) A.I.R. 1926 Mad. 432=93 I.C. 677. 

(2) A.I.R. 1923 Bom. 177=109 I.C. 152. 
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remains in the physical possession of the 
judgment-debtor or of a third party, it 
can besa'd also to be in the possession 
of the Court There is however plenty 
of authority, for example Haranchandra 
Chakravarthi v. JayChand{ 3), for the 
view that the section applies to all 
kinds of property under attachment by a 
Court and we do not propose to dissent 
from it. The result, then, i 3 that, on the 
application of the interim receiver, the 
executing Court should at once have 
stayed the sale and directed delivery of 
possession to him, the section being per- 
emptory in its terms. The sale, has 
however been confirmed by a Bench of 
this Court and, even if it could beset 
aside, no one is asking for it to be set 
aside. But it is important to define the 
true legal position, which has some bear¬ 
ing on the appellant’s plea of bona fides. 
It is not disputed that he paid rent to 
the Official Receiver or that he deposited 
part of it in Court under O. 21, R. 46. 
Under the circumstances, we do not con¬ 
sider that he should bo askod to pay 
twice over. His paymonts to the Offi¬ 
cial Receiver seem to have been made 
bona fide and be valid under S. 150, 
T. P. Act. The Official Receiver was 
quite justified in declining to recog¬ 
nize the titlo of the,-auction-purchaser 
under a sale that should not have taken 
place or been confirmed by a Court, 
which was required peremptorily by the 
statute to stay its hand and to transfer 
the attached property to the receiver. 
As regards the deposit under O. 21, R. 46 
the law allowed it and it can hardly be 
described as mala fide. The final argu¬ 
ment is that the receiver was not entit¬ 
led to possession of the sons’ shares and 
that the plea of bona fides could not be 
sustained in regard to them. As to that, 
the law at that time was not settled and 
there was some doubt whether the sons’ 
shares also did not vest in the receiver. 
Apart from that, it is clear that the auc¬ 
tion-purchaser himself was not entitled 
to anything but symbolical possession. 
If he lias a legal grievance at ail, it is 
against the Official Receiver, who has re¬ 
ceived payment from his lessee. 

We allow the second appeal and dis¬ 
miss the suit with costs throughout. 

p.r.s./r .M. _ Appeal allowed. 

(3) A.I.R. 1929 Cal. 524=1231.0. 737=57 Cal. 

122 . 
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Reilly and Anantakrishna 
Ayyar, JJ. 

Poova Nalingam Servai —Appellant. 

v. 

Veerayi and others— Respondents. 

Letters Patent Appeal No. 8 of 1926, 
Decided on 8th December 1930, from 
decree of Phillips, J., D/- 17th August 
1925, reported in A. I. R. 1926 Mad. 186. 

y Partition—Justice, equity and good con¬ 
science— A paying part of B’s purchase 
money — Though it may not amount to 
charge, equity in A’s favour can be enforced 

by Court against B or B's transferee with 
notice. 

Where .1 has paid a pait of the purchase 
money for B, the equity arising in A's 
favour from his payment for B can properly 
be enforced by the Court against B or against 
/Js transferee with notice of such transaction, 
though the oircumstances of this payment may 
not be those in which A can be subrogated 
to the vendor’s charge : A. I. R. 1926 Mad. 186, 
AJJtrmed; Swan v. Swan, (1819) 8 Price 518 and 
Beigh v. Dickson (1885) 15 Q. B. 60, Ref. 

[ p 97 e 1] 

A. ,. Nar ayanaswami Ayyar —for Ap¬ 

pellant. 

K. V. Sesha Ayyangar —for Respon¬ 
dents. 

Judgment.—Assuming that the cir¬ 
cumstances of the payment of Rs. 140 
out of the purchase money by defendant 
l for defendant 2, which are not fully 
disclosed by the record before us, are not 
those in which defendant 1 could be 
subrogated to any vendor’s charge, this 
being a suit for partition, even without 
any charge the equity arising in defen¬ 
dant x's favour from his payment for 
defendant 2 can properly be enforced by 
the Court : cf. Swan v. Swan (l) and 
Leigh v. Dicheson{ 2). The plaintiff is a 
transferee from defendant 2 and is found 
to have had notice of this payment of 
Rs. 140 by defendant 1. 

We see no sufficient reason to differ 
from the learned Judge's decision except 
that there does not appear to us to be 
any reason for allowing interest at a 
•higher rate than 6 per cent. The interest 
allowed on the Rs. 140 in defendant Is 
favour from 5th May 1914 to 22nd July 
1918 will be reduced to that rate, amoun¬ 
ting to Rs. 35-3-0. In other respects the 
appoal is dismissed. The appellant will 
pay respondent l's costs. 

. P.R.S./B.V. _ Appea l dis missed. 

(1) 11819] 8 Price 518=21 R. li. 770. 

(2) U885] 15 Q.I5.D. 60=54 L.J.O.B. 18=33 
W.R. 538=52 L.T. 790. 
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CURGENVEN AND CORNISH, JJ. 

Thiruvengadam Pillai and another 

Plaintiffs—Appellants. 


v • 

P. Gnanasambandam Pillai and others 
Defendants—Respondents 
Appeal No. 214 of 1929, Decided on 
28th January 1931, against decree of 

u Ub in U rTo g0 ’ ^ a y avara m, D/. 25th Octo- 
ber 1928 m O. S. No. 10 of 1925. 

(a) H.ndu Law-Reversioner -Right to sue 
Suit for declaration that alienation by 

widow is not binding, barred by time-PJain 

Hi i *.“„" n0 i t „dS , r e .c^? W ' d b “ ° f 

A party to a suit cannot be allowed to do in¬ 
directly what they cannot do directly 

Where the reversioners’ right to' sue for a 
declaration that a mortgage executed by a 
widow or a decree on it is not binding on them 
is barred by limitation, they cannot be allowed 
to remove the bar of limitation by opening the 
question of the binding character of the aliena¬ 
tion and thedecreo on it by the argument that 
lapse of time will not make binding on the 
estate which was not binding before : 33 P n 
1911 ; (1894) A. W. N. 137 and A. I. R. Voo,' 
Mad. 274, Foil. [p g 8 0 2 i 

(b) Hindu Law — Alienation — Widow _ 

Actual pressure at time of alienation and 
funds not available for discharge of hus¬ 
band's debts—Alienee making reasonable 
inquiry and believing bona fide that aliena¬ 
tion is necessary is protected. 


Although a widow is not bound to discharge 
her husband’s debts out of the income of his 
estate but is bound to keep down the interest on 
her husband's debts and is only entitled to 
enjoy the net income from her husband’s pro¬ 
perty an exception is recognized in favour of 
the alienee. If there was actual pressure at the 
time of the alienation and the widow had then 
no funds available for discharge of the debt or 
the alienee after reasonable inquiry bona fide 
believed that the alienation was necessary he 
will be protected : 18 I. C. 953 and 24 I. C. 534 
Rel.on [P 99 0 1 ] 

(c) Interest—Reasonableness — Conditions 
and terms of lending should be considered. 

In deciding tho question of the reasonable¬ 
ness of a particular rale of interest the whole 
condition and terms of lending must be consi¬ 
dered : A.I.R. 1928 P.C. 64, Rcl. on. [P 99 G 2] 
S. Varadachariar and It. Rajagopala 
Aiyangar —for Appellants. 

The Advocate.General, S. Jagadisa 
Ayyar, S. Nagaraja Ayyar and N. Soma- 
sundaram —for Respondents. 

Judgment. — The plaintiffs are tho 
appellants. They sued for a declaration 
that a mortgage (Ex. l) executed by de¬ 
fendant 3, a Hindu widow, of her hus¬ 
band’s lands in favour of defendant 1 was 
void as against them, the husbands re¬ 
versionary heirs. Tho husband died in 
1896. In 1897 the widow executed a 
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mortgage Ex. 6-f in favour of one Ranga- 
sami who was the father-in-law of de¬ 
fendant 2. This was for securing a loan 
of Rs. 2,000 and the instrument recites 
that the money was required to discharge 
debts due by her deceased husband. It 
appears that the widow later sold some 
plots of land from time to time and that 
the sale proceeds were used to reduce 
the amount of the mortgage debt due to 
Rangasami. Subsequently, the mort¬ 
gagee’s rights became vested in defen¬ 
dant 2, who brought a suit upon the 
mortgage against the widow. On 17th 
January 1913 defendant 2 obtained ex 
parte a preliminary decree for the reco¬ 
very of Rs. 2,373-12-0 then due, together 
with interest at 9% per annum on 
its. 1,300, the balance of principal due 
from date of plaint to 17th July 1913, 
the date fixed for payment, and with 
further interest at 6% on the whole 
amount from 17th July 1913 until pay¬ 
ment. It was for the purpose of dis¬ 
charging the decree amount, which by 
that time had swollen to Rs. 2,845, that 
on 9th September 1914 the widow exe- 
cuted Ex 1, the suit mortgage in favour 
of nefendenfc 3 

I he plaintilfs impeach this mortgage 
upon two grounds. First, they say it is 
a fictitious transaction, part of a scheme 
of the widow and her mother-in-law to 
transfer the husband’s lands to the 
family of defendant 2 in fraud of the 
reversionary heirs. We do not think 
that the evidence sustains this allega¬ 
tion. The plaint avers nothing more in 
support of it than that defendant 1 is a 
cousin of defendant 2’s husband and was 
under obligations to Rangasami, defen¬ 
dant 2’s father-in-law, who had looked 
after defendant 1 during his minority. 
The defendant 1 gave evidence at the 
trial and he has deposed that, in pursu¬ 
ance of his contract under Ex. 1 he did 
pay off the decree debt due to defendant 
2 ; that he did not do this by a cash 
payment, but by adjusting this debt 
against a debt due by defendant 2 to him 
and bis family. His story is corrobora- 
ted by documentary evidence. Ex 2 is 
a Pro-note dated 8tb April 1916 given 
by defendant 1 to defendant 2 for a loan 
of Rs. 8,600. Ex 3 is a receipt, given 
on the same date by defendant 2 to de¬ 
fendant 1 for payment of Rs. 3,263-13.0 
winch is stated to be the principal and 
interest up to date in respect of the 
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amount due by defendant 3 under the 
mortgage decree. Defendant 2 has ac¬ 
cepted the genuineness of her signature 
to this document, but she has no recol¬ 
lection of the circumstances in which 
she signed it, as she says her husband 
managed all business and money trans- 

? X ' ? bears an endorsement 
(Ex. 2-a) dated 11th February 1918 that 
the note had been discharged. A num¬ 
ber of other documents Exs. 4, 5 and 
8 support defendant l’s story that the 
mutual debts of defendant l’s and defen¬ 
dant 2’s family were adjusted. The 
learned Subordinate Judge has discovered 
no reason for doubting the genuineness of 
these documents or of the transactions 
which they evidence. None is apparent 
to us. In fact, the evidence with regard 
to them is all one way. 

The plaintiffs’ second ground is that 
the mortgage Ex. 1 stands in no better 
position than the mortgage Ex. 6-f and 
that if it can be shown that the earlier 
mortgage and the decree upon it were 
attributable to the widow’s improvidence 
in alienating property to pay debts 
whioh could and ought to have been dis¬ 
charged, from income in her hands, at 
least with regard to the interest, the re¬ 
versioners would not be bound thereby. 
Two issues were framed in the lower 
Court, viz.: 

(l) Was the mortgage, Ex. 6-f binding upon 
the husband’s estate and (2) were the plaintiffs 
entitled to question the validity of the docree 
in respect of that mortgage. 

It is indisputable that the plain¬ 
tiff s right to sue for a declaration 
that the mortgage (Ex. 6-f) is not 
binding or that the decree is not 
binding would be barred by limitation. 
But the argument is that lapse of 1 
time will net make that binding on 
the estate which was not binding before. 
We think however that the learned Sub- 
Judge was right in striking out these 
issues. To allow the plaintiffs now to 
open the question of the binding charac¬ 
ter of the previous alienation and the 
decree upon it would, in effect, remove 
the bar which the Limitation Act has 
placed in their way. In other words, 
the plaintiff's cannot be allowed to do in¬ 
directly what they cannot do directly. 
That was the view expressed by a Fall 
Bench of the Punjab Chief Court in 
K hiali R am v. Galab Khan (l), and we 

(1) [1911] 33 P. R. 1911=11 T. C. 392 (P. B.) 
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agree with it. In that case, plaintiffs, 
reversioners of the husband sought to 
avoid the bar of limitation to a suit to 
declare the widow's alienation void, by 
showing that the mortgage executed by 
her husband (in discharge of which his 
widow had sold the property to the 
mortgagee) was a fiotitious transaction ; 
and it was ruled that they could not do 
this. The case reported in Jaggi v. 
Pritlii Pal (2), proceeds on the same 
principle, and so too Karri Adeyya v. 
Tammulamoddi Govindu (3), decided by 
one of us. 

The plaintiffs therefore have to fall 
back on their case that defendant 1 can¬ 
not be regarded as a bona fide lender. 
Their allegation is that connected as he 
was with the families of defendants 2 
and 3 he must have been aware of the 
circumstance that led to the mortgage 
Ex. 1 and that the widow was allowing 
interest to accumulate without any 
effort to keep it down out of her income. 
The principle has been laid down that a 
widow is not bound to discharge her 
husband’s debts out of the income of his 
estate ; but that she is bound to keep 
down the interest on her husband’s debts 
and is only entitled to enjoy the not in¬ 
come from her husband’s property. But 
an exception is recognized in favour of 
the alienee. If there was actual pres¬ 
sure at the time of the alienation and 
the widow had then no funds available 
for the discharge of the debt, or the 
alienee, after reasonable inquiry, bona 
fide believed that the alienation was 
necessary, he will be protected : see 
Boddu Jaggayya v. Goli Appala Baju 

(4) and S. Appalaswamy v. S. Venkanna 

(5) . In the present case it has been 
proved that the net income available to 
the widow from her husband’s lands was 
about Rs. 200 per annum, and that the 
income had only become available from 
tbo date of the compromise of the 
widow's suit in January 1912. By this 
compromise 9he recovered the control 
and enjoyment of her husband’s lands 
which since his death had hitherto been 
in the management of her mother-in- 
law. So that at the date when she exe¬ 
cuted the mortgage (Ex. l) there was not 
more than between Rs. GOO to Rs. 700 at 

(2) [1894] A. \V. N. 134. 

(3) A. I. 11. 1931 Mad. 274=131 I. C. 009. 

(4) [1913] 18 I. O. 953. 

(5) [1914] 24 I. C. 531. 
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the widow’s disposal to meet a debt of 
Rs. 2,845 duo under the decree. There 
is evidence, whioh has been accepted by 
the lower Court, that the widow was 
being pressed to discharge the debt, and 
it is apparent that if she did not, the 
property was liable to be brought to sale 
in execution of the decree. We think 
therefore that defendant l’s mortgage is 
justified. 

Defendant 1 has filed cross objections 
to the reduction made by the learned 
Sub-Judge in the rate of interest fixed 
by the mortgage instrument. He has 
held that the provision for payment of 
compound interest at 12% per annum 
from 9th September 1916, with annual 
rests, is onerous and penal, and he has 
awarded interest at £% p 0r mensem on 
the arrears of interest till 9th September 
1916 and compound interest at the same 
rate with annual rests afterwards. The 
question of the reasonableness of a 
particular rate of interest was discussed 
by their Lordships of the Judioial Com¬ 
mittee in Sunder Mull v. Satya Kinder 
Sahana (6). There it was stated that 
the whole conditions and terms of the 
lending must be considered together. 
The learned Sub-Judge has heard evi- 
denoe as to the ordinary rate of interest 
in the locality, and he has taken into 
consideration the value of the security 
offered by the widow, which was ample, 
as well as the widow’s need for money! 
which was pressing. In these circum¬ 
stances we are not prepared to interfere 
in a matter to which the Sub-Judge has 
obviously given much care and which he 
was well fitted to decide. 

We think however that the proper 
course is to declare in the decree that 
that portion of the debt comprising the 
disallowed interest is not binding on the 
estate and in other respects that the 
suit is dismissed. 

With this modification the appeal and 
the cross-objections will be dismissed 
with costs. 

R.M./R.K. Order accordingly. 


— —- --- • V- « -J-X \J 

I. A. 86=7 Pat. 294 (P. C.). 
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Curgenven and Cornish, JJ. 

M. K. Srinivasan and others —Plain¬ 
tiffs—Appellants. 

v. 

TVatrap S. Subramania Ayyar and 
others —Defendants—Respondents. 

Second Appeal No. '90 of 1930, De¬ 
cided on 29th January 1931, against 
decision of Waller, J , D/- 25th Novem¬ 
ber 1930, in O. S. No. 491 of 1930. 

Companies Act (1913), S. 21—Company 
meeting for election of certain Directors 
from shareholders—Chairman ordering poll 
on certain future day—Chairman absent and 
hence poll not taken—Co-option of Directors 
by remaining office-holding directors—This 
action ultra vires against Company's Articles 
of Memorandum — Some shareholders can 
sue to set aside this procedure and for order 
for new election. 

There were two sets of directors in a certain 
company—policy-holders’ directors’ and share¬ 
holders’ directors. A general meeting of the 
Company was held for the election of the share¬ 
holders’ directors. The chairman, after the 
proceedings of the day, ordered that a poll 
would be held at a certain place and time But 
owing to the absence of the chairman and the 
polling officer the poll could not be held and 
tho shareholders could not exeroise their right 
of voting because afterwards the policy-holders’ 
directors had oo-opted certain shareholders’ 
as the shareholders directors’ to make up a re¬ 
quired number of directors. Certain sharehol¬ 
ders sued for a declaration that such co-option 
was illegal and ultra vires of tho Articles of 
Memorandum of the company and for an order 
for a fresh poll. 

Held: that under the said oircumstances, 
and under the Articles of Memorandum of tho 
Company such co-option of tho shareholders’ 
directors by tho policy holders directors was 
ultra vires and illegal. That the plaintiff 
shareholders in tho said circumstances 
had a right to file such a suit on behalf of 
all the shareholders. That under the Com¬ 
pany’s Articles, the taking of tho poll was not 
a meeting of the Company, in the strict sense 
but was in law a continuation of tho meeting 
at which tho poll was directed to be taken. That 
the breakdown of the arrangement of the poll 
ou the fixed date did not put an end to the tak¬ 
ing of a poll, because there must be at least a 
reasonable opportunity to the voters and to the 
candidates of having the poll taken The Chair¬ 
man therefore should have appointed another 
date for the poll, booause if a poll is demanded 
it must be taken even though the chairman re¬ 
fuses to grant’the poll. That the Court had 
jurisdiction to entertain suit by shareholders 
against the Company in respect of the infringe¬ 
ment of their rights as shareholders, e. g., the 
right of exercisingtheir individual votes, when 
the interests of justice ss required ; ( Case law 
diteKssed). 
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V. V. Srinivasa Ayyangar, K. V enka- 
iaraman, S. Parthasarathy and V. K. 
Thiruvenkatachari —for Appellants. 

T. B. Venkatarama Sastriar, K. Nara- 
simha Ayyangar, N. Rajagopala Ayyan¬ 
gar, K. S. Rajagopala Ayyangar, V. C. 
Gopalaratnam, V. Sankaram, U. Rama, 
cliandram and S. Panchapagesa Sastri — 
for Respondents. 

Curgenven, J.—The suit out of which 
this appeal arises relates to a company 
known as the United India Life Assu¬ 
rance Co., and the circumstances which 
gave rise to the dispute are briefly 
these. The directorate of the company is 
conposedof two policy-holders Direc¬ 
tors, elected by the policy holders and of 
a certain number of shareholders’ Direc¬ 
tors. The ordinary general meeting 
for the election of shareholders’ Direc¬ 
tors was fixed for 13th October 1930.The 
Articles of Association had contained 
a provision that the number of share¬ 
holders’ Directors should be six, and that 
two should retire in rotation, their places 
being filled by election at the meeting. 
But this number had been by amend¬ 
ment of the Articles reduced to five and 
it was provided, as a special case, that 
at the general me3ting of 1930 the six 
Directors should vacate office and that 
not more than five should be elected in 
place of them. At.the meeting defendant 
3, who was at the time the Chairman 
of Directors, took the ohair, and, it be¬ 
ing decided to fill all five vacancies, 
a vote was taken by show of hands, and 
five persons were declared elected. A 
poll was then demanded, and the Chair- 
man directed that it should bo held at 
the Company’s office on Monday 20th 
October between the hours of 4 and 6 
p. m. and appointed the Company’s 
Manager, Mr. Church, Returning Officer 
for the purpose of taking it. In thus 
allowing a week to elaps e before the 
poll was taken, the Chairman incurred 
the disapproval of plaintiff 1, one of the 
shareholders, who addressed to him on 
the 15th, a letter protesting against his 
action, and pointing out that, since all 
the shareholders’ Directors had retired 
on the 13th, the share-holders must dur¬ 
ing the interval remain wholly unrepre¬ 
sented and the operation of the company 
come to standstill, beoause tho two 
policy holders Directors were below the 
minimum number authorized to tran¬ 
sact business. This letter was certainly 
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most provocative in tone and perhaps 
explains, though it may not justify what 
happened next. On the 16th the two 
policy holders’ Directors appointed two 
other persons the chairman himself and 
defendant 4 thus bringing the number 
of Directors up to four, the minimum 
number required by Art. 88 to act in the 
name cf the Company. It will be for 
consideration whether this action was 
within their powers. It evoked from 
plaintiff 1 another letter written the day 
before the date fixed for the poll, con¬ 
demning this procedure and expressing 
the -apprehension that advantage was 
intended to be taken of it to hold a poll 
only in respect of the three remaining 
vacancies. What happened whether by 
accident or design we are not now con¬ 
cerned to inquire — more than justified 
bis misgivings. On 20th at the appointed 
time a number of shareholders assemb¬ 
led at the office of the Company, but 
neither did the Returning Officer appear 
nor were any other arrangements made 
for holding the poll. They waited there 
and eventually dispersed. The explana¬ 
tion given is that Mr. Church was un¬ 
able to attend through sudden illness, 
and that a message which he sent to the 
Chairman in the course of the afternoon 
was not delivered as the Chairman had 
shortly before left Madras on a visit to 
a sick relative. No further attempt was 
mado to take a poll, and indeed, whether 
rightly or wrongly, the four persons at 
that time claiming to bo Directors de¬ 
fendants 1 to 4 two days later took the 
line best calculated to demonstrate their 
refusal to adopt that course by “co opt¬ 
ing three more directors, defendants o 
to 7, thereby bringing their number up 
to the maximum. The four plaintiffs, 
as shareholders, filed their suit on 24th 
October, praying inter alia that these 
appointments might be declared illegal 
and invalid and that the Court should 
direct a poll to be taken to elect five 
shareholders’ Directors to the existing 
vacancies. 

The learned Judge who tried the suit, 
Waller, J.. has dismissed it upon a pre¬ 
liminary issue. He finds indeed that 
the co-operation, in two stages of the 
five shareholders’ Directors was ultra 
vires but that, assuming it to have been 
so, the Company, and not individual 
shareholders, should have been the 
plaintiffs. Further, he considers that 
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the Articles of Association provided the 
shareholders with an alternative remedy 
and that at least until that had proved 
infructuous the Court should not inter¬ 
vene. All the plaintiffs appeal against 
this deoision, which is supported in vary, 
ing ways by the several defendants, 
whose points of view may be gathered 
from the contents of their written state¬ 
ments. Defendants 1 and 2 the two 
policy holders Directors endeavour to 
justify their action in co-opting 
defendants 3 and 4 and then, with 
these defendants, co-opting de¬ 
fendants 5 to 7. The Chairman (defen¬ 
dant 3) contends that even if this pro¬ 
cedure was not legal, those of the new 
Directors who were previously in office, 
all except defendant 4 may be deemed to 
have continued by virtue of the terms 
of Art. 68 (g). Defendant 4 the sole 
new comer to the office has, perhaps to 
give scope to this alternative, sinoe re¬ 
signed. Defendants 5 and 6 denounce 
the act of co-opting them as unlawful 
but claim to be still in office under 
Art. 68 (g). 

It has become clear to me that the 
crucial questions of law upon the an¬ 
swer to which a correct decision depends 
in this case are, firstly, what determines 
the duration of an ordinary general 
meeting for the election of Directors and 
secondly, what is the nature of the pro¬ 
cess known as taking a poll. The rules 
governing these matters are not, I think, 
in any respect peculiar to this Company. 
Art. 37 gives the Directors power to fix 
the annual ordinary general meeting, 
and Art. 42 provides for the election of 
Directors at it. Such election is to be. 
in the first instance, by show of hands. 
If at least three members demand a poll 
the Chairman shall grant it. Art. 49 
empowers the chairman to take it, and 
runs as follows: 

“If a poll ia demanded as aforesaid it shall bo 
taken in such manner and at such time and 
place as the chairman of the meeting directs, 
and either at once or after an interval of ad¬ 
journment, or otherwise, and the result of the 

poll shall bo deemed to be the -resolution of the 
meeting at which the poll was demanded. The 
demand for a poll may be withdrawn.” 

Put shortly, the view pressed upon 
by Mr. T. R. Venkatrama Sastri on be¬ 
half of the respondents is that 'the pro¬ 
cess of holding the poll is a detached 
portion of the general meeting, or is at 
any rate a meeting’’ within the mean- 
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ing of the Articles of Association and 
that when that meeting” comes to an 
end, whether or not the poll has been 
taken, the general meeting also termi. 
nates, and there exists no power to re¬ 
vive it either on the part of the Chair¬ 
man or of the Directors, and if for some 
reason the poll has not been taken, and 
no Directors elected there exists no fur¬ 
ther power to do these things. It will 
be at once evident —■ indeed, no better 
illustration is needed than the present 
case how completely subversive these 
doctrines would be of the rights of elec¬ 
tion possessed -by the shareholders. For- 
tunately they appear to be based upon 
fundamentally erroneous conceptions. 
The original meeting in law continues 
until the chairman has carried out the 
direction given to him by the share¬ 
holders to take a poll. It is a notional 
meeting not dependent for its existence 
and continuity upon the 'shareholders 
being actually in session and business 
being transacted. The actual process of 
holding the poll is not a “meeting” at 
all. It differs in several of its features 
from any meeting of shareholders. For 
example, the Articles provide that every 
such meeting shall be held at the office 
of the company whereas Art. 49, repro¬ 
duced above, empowers the Chairman to 
take the poll at such place as he may 
direct. The person appointed to conduct 
the poll unlike the Chairman of a meet¬ 
ing, need not be, and indeed in the pre¬ 
sent instance was not, a shareholder of 
the Company. His functions in no way 
resemble those of a Chairman of a 
meeting, and are, as has been pointed 
out in Earben v. Phillips (l) purely 
ministerial. The operation of taking a 
ballot, too, has little resemblance to 
such a meeting, each shareholder 
may come at any time between the 
hours fixed, record his vote and go 
away. It is only the result of the poll 
which forms part of the meeting at 
which the poll was demanded by being 
deemed to be a resolution passed at it. 
The taking of a poll’’ said Brett, L. J., 
in The Queen v. Wimbledon Local Board 
(2 )• is a mere enlargement of the meeting 
at which it was demanded.” In the 
same case Cotton, L. J., observes: 

(1) [1S83] 23 Oh. D. 14=48 L. T. 334=31 W- 
R. 173. 

(2) [1882J 8 Q. B. 459=51 L. J. Q. B. 219=46 
L. T. 47=30 VV. R. 400. 
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“A poll is not a new meeting, but it is a mode 
of ascertaining the sense of the meeting which 
is continued for that purpose. The meeting of 
ratepayers did not oome to an end, for the poll 
which was demanded has never been hold.” 

In Shau> v. Tati Concessions Limited 
(3), Swinfen Eady, J., after remarking 
that the taking of a poll is not a meet¬ 
ing, continues: 

"The true legal position is this: there is no 
adjourned meeting but the original meeting 
continues for the purpose of taking the poll un¬ 
til the poll is closed.” 

For the principle that the poll is not 
complete, and therefore the general 
meeting endures, until the shareholders 
have had an opportunity of voting, I 
may refer to The Queen v.- The Vestry¬ 
men etc. of St. Pateras (4). The position 
was defined with clearness by Russell, J. 
in SpilLer v. Mayo Development Co. Ltd., 
(5) in settling a question of the validity 
of certain proxies. 

“It was well settled ‘‘he said that the taking 
of a poll was not a meeting of the Company in 
the 6trict sense” but was in law a mere con¬ 
tinuation of the meeting at which the poll was 
directed to be taken.” 

No authority has been cited to us 
for the position which the respondents 
assume, which requires that the taking 
of the poll is in law a meeting con¬ 
vened by the Chairman, from which the 
inference sought to be drawn is that 
if the Chairman makes the default in 
holding the meeting, the shareholders’ 
only remedy is to take the poll them¬ 
selves unless they resolve to adjourn 
the meeting to some other day. I doubt 
whether in face of the wide powers 
delegated in this respeot to the Chair¬ 
man, the shareholders would be legally 
competent to do this. But it is unneces¬ 
sary to decide that point, especially in 
the present oase, where it appears to 
have been almost physically impossible 
for them to adopt this course. Ballot 
papers had indeed been printed, but they 
were locked up in the Manager’s safe and 
the key wa3 not accessible. The assem¬ 
bled shareholders had no official record 
of the names of the eleven candidates 
standing for eleotion. It would prob¬ 
ably appear, had the case been fully 
heard, that there were other obstacles. 

(3) [1913] 1 Ch. 292=82 L. J. Ch. 159=103 
L. T. 487=20 Manson 104=57 S. J. 322= 
29 T. L. R. 261. 

(4) 113 E. R. 317. 

(5) [1926] W. N. 7S=61 L. J. 301. 
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They took the only course apparent to 
them and dispersed without recording 
-their votes. Even on the theory that a 
gathering of shareholders recording their 
votes is a meeting, it is difficult to con¬ 
tend that any meeting took place here. 
When and by virtue of what aot did it 
•begin, and when terminate ? Having 
brought matters to this impasse by the 
breakdown of the arrangements which it 
was his duty to render effectual, the 
Chairman would now ask the Court to 
•dismiss the claim of these persons on the 
ground that as matters fell out, their 
only course was to assume his functions 
and proceed with the election, failing 
which they must suffer disenfranchise¬ 
ment until the time should arrive for 
another annual general meeting. The 
alternative view, more commendable 
alike to the terms of the articles and to 
■common sense, is that the Chairman 
having been enjoined by the shareholders 
to hold a poll and having under ^Art. 49 
ample power to carry out their wishes, 
should have persisted in his attempts 
to do so until they were successful. I 
have hoard no argument which, upon the 
true theory underlying these proceedings 
encourages me to hold that, when the 
first attempt broke down he was functus 
officio. 

Let U3 now see by what machinery it 
is proposed to oarry on the business of 
the Company in the meanwhile. It is 
sought to justify the action of the two 
policy-holders’ Directors in the first place 
and of themselves and their co-opted 
Directors in the second in filling up the 
vacancies upon the directorate, by re¬ 
course to the provisions of Art. 68 (h), 
which enables Directors to appoint any 
duly qualified member as Director either 
to fill a casual vacancy or as an addition 
to the Board. Alternatively the powers 
conferred by Arts. 86 and 88 are invoked 
though a perusal of those articles will 
show that they do not enlarge the powers 
derivable from Art. 68 (h). The contest¬ 
ing defendants in their written statements 
justified the aotion taken up on one or 
other of these grounds, but before us 
such a position has been virtually ab¬ 
andoned and is obviously untenable. A 
casual vacancy means in general any 
vacanoy occurring by death, resignation or 
bankruptcy and not by effluxion of time; 
Palmer’s Company Precedents, Edn. 13, 
Part 1, p. 720, York Tramways Co. v. 
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Willows (6) and at p. 694, Munster v. 
Cammell Co. (7). Art. 69 dofines the 
different modes in which such a vacanoy 
arises. The occasion for appointing a 
Director "as an addition to the Board” 
will only arise when the shareholders 
have abstained from filling one or more 
of the sanctioned posts of Director. The 
rule his no application to the present 
circumstances. The article upon which 
reliance is now placed is No. 68 (g), 
whioh runs thus: 

“If at any ordinary general meeting at which 
an election of Directors ought to take place, the 
place of any retiring Director is not filled up, 
such Director shall, if willing to continue in 
office, be deemed to have been re-elected at such 
meeting unless it shall bo determined at such 
meeting to -leave the vacancy or vacancies un¬ 
filled.” 

I leave on one side the argument, 
speoial to the ciroumstances of this case 
that since Directors retired and only five 
posts were sanctioned for the future, no 
one retiring Director could be said to 
have a "place” into which he could be 
deemed to be re-eleoted. The claim, may 
I think, be disallowed upon more general 
grounds. Nor is it necessary to point 
out that, to declare 'these so-called co¬ 
optations valid by virtue of this provi¬ 
sion, a perversion of it to a use that can 
never have been in contemplation would 
have to be countenanced. It is a neoes- 
sary condition of its application that 
the ordinary general meeting should 
have come to an end without an eleotion 
of Directors, indeed it, was with the object 
in view of rendering its application pos¬ 
sible that the arguments to whioh I have 
already referred were with some strenu¬ 
ousness advanced. So long as the meet¬ 
ing exists it appears that under the arti¬ 
cles, as they now stand, the Directors' 
posts remain vacant. It was to save any 
inconvenience arising f ,- om this that a 
provision existed in the articles before 
amendment that the outgoing Directors 
should continue until their successors 
were elected: see old Art. 64, but whe¬ 
ther by inadvertence or intention this 
has not been reproduced. If, as I hold, 
the general meeting has never been 
closed this provision for automatic re- 
election admittedly can have no applica¬ 
tion and the five Directors’ places may 
still be fi l led up by election. 

(6) [1882] 8 Q. B. D. 085=51 L. J. Q.^ 
257=46 L. T. 296=30 W. R. 624. 

(7) [1882] 21 Ch. D. 183=51 L. J. Oh. 731=47 
L. T. 44=30 W. R. 812. 
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The remainder of the arguments ad¬ 
dressed to us represent an attempt to 
prevent the Court from interfering. It 
would seem that in a case where the 
shareholders have through no fault of 
their own, been deprived of their funda¬ 
mental privilege of choosing their own 
management and where that management 
has passed into the hands of persons with 
no legal title to enjoy it, if ever there was 
a case for the Court's interposition it 
must bo this. Since however the learned 
trial Judge ha3 taken a different view, 
and since the question has been elabor¬ 
ately argued before us it is advisable that 
we justify the course we propose to take 
by reference to authority. The questions 
raised are, firstly can an individual share¬ 
holder sue for the reliefs asked for by 
the plaintiffs; and if so, secondly ought 
the Court to interfere, having regard to 
suoh other remedies as may be available ? 

It is worthwhile to repeat here the 
nature of reliefs asked for. The plain¬ 
tiffs sue for a declaration that they and 
the other shareholders are entitled to 
elect five shareholders, Directors and for 
a direction that a proper oleotion by poll 
be ordered; as a necessary preliminary 
they ask also that it may be declared 
that the appointment of persons to fill 
the vacancies by co-option is illegal 
and invalid. In substance therefore the 
suit is one to establish and enforce the 
right of a shareholder to exercise his 
vote. Now in examining the authorities 
it will be found that the cases may be 
grouped according as the injury complai¬ 
ned of is an injury to the shareholder, by 
infringing his individual rights, or only 
an injury to the Company in which the 
shareholder holds an interest. Cases 
falling within the former category may 
again be divided into those which relate 
to an injury to one or some only of the 
shareholders, and those which have ari¬ 
sen from a breach of duty towards all 
the shareholders; for it does not neoes- 
sarily follow that where all the share¬ 
holders (except those of them who con¬ 
trive the injury) are affected, an indivi¬ 
dual shareholder is precluded from suing. 
The test depends upon the nature of the 
wrong alleged. An instance of a case 
where some only of the shareholders 
were denied their legal rights is Pender 
v. Lushington (8) which arose from a 
poll at which the Chairman ruled out 
(8; [1877] 6 Ch. D. 70=46 L. J. Ch. 317. 
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certain votes which should have been in¬ 
cluded. Jessel, M. R. in deciding that 
the action could be maintained by the 
single shareholder who brought it ob¬ 
served: 

He is a member of the company and whether 
he votes with the majority or minority he is 
entitled to have his vote recorded—an individual 
right in respect of which he has a right to sue.’ 

Other cases which fall within the same 
class are Pulbrook v. Richmond Co’nsoli. 
dated Mining Company (9) and Hender¬ 
son v. Dank of Australasia (IQ). Th&' 
class which concerns us here however 
relates to acts in derogation of the rights 
of all the shareholders, and is represen¬ 
ted by a number of instances of suits 
brought by individual shareholders. In 
Mosely v. Koffyfontein Mines Ltd. (ll)» 
the plaintiff sued the Company and the 
Directors on behalf of himself and the 
other shareholders to restrain the unau¬ 
thorized issue of capital. It was a matter 
affecting the shareholders as a body, 
but the plaintiff was allowed to sue be¬ 
cause, as Fletcher Moulton, L. J., put it: 

“it must ba the right of a shareholder by reason 
of his being a shareholder to bring an action to 
stop such a proceeding.” 

It is to bo observed that in such a case' 
the Company itself, by resolution of its 
members, could also have sued to restrain 
the Directors from such an act. Another 
case involving a broach of duty by the 
Directors towards the whole body of 
shareholders is Alexander v. Automatic 
Telephone Company (12). Lindley, M. R., 
decided that it was not a matter of mere 
internal management--a description which 
it has been sought to apply to the con¬ 
duct of the defendants in the present 
case—and that a suit by some of the share¬ 
holders was unobjectionable in form. 
Baillie v. Oriental Telephone Co. (13) rela¬ 
ted to failure on the part of the Directors 
to make a frank disclosure to the share¬ 
holders of the circumstances in which 
they claimed extra remuneration. It was • 
argued that the plaintiff, a shareholder, 
was not entitled to sue to impeach the 
validity of a special resolution, but the 

(9) [1878] 9 Ch. D. 610=48 L. J. Ch. 65=27 
W. R. 377. 

(10) [1890] 45 Ch. D. 330=59 L. J.Ch. 794=2 
Meg. 301. 

(11) [1910] 1 Ch. D. 73. 

(12) [1900] 2 Ch. 56=69 L. -J. Ch. 42S=82 L. T. 
400=48 W. R. 546=16 T. L. R. 339. 

(13) [1915] 1 Ch. 503=S4 L. J. Ch. 409=112 L- 
T. 569=31 T. L. R. 140. 
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Court of appeal disallowed the objection 
on the ground, expressed by Switifen 
Eady, J., that even a majority of the 
shareholders could not legalize an in¬ 
valid act and prevent aotion being taken 
to set aside. Thise case bears upon the 
further question we have to decide—the 
remedy, if any, open to the plaintiffs at 
the hands of the Company. In Hoole v. 
Great Western Railway Co. (14) the power 
of the railway company to issue addi¬ 
tional shares was in dispute. The ques¬ 
tion of the proper parties to the action 
was raised, and Sir John Holt, L. J., saw 
no reason why any single shareholder 
should not be at liberty to file a bill to 
restrain the Company from exceeding its 
powers. 

“If one individual having an interest com¬ 
plains of an act of the whole Company, or the 
executive, of the whole Company, as being illegal 
there is, as a general rule, no necessity for any 
other shareholders being present.” 

The other line of cases, in which it has 
been held that the Company, not the share¬ 
holder, is the party to complain, opens 
with Foss v. Harbottle (15) decided by the 
Court of Chancery in 1843. This was a 
suit brought by two shareholders against 
the Directors and some others alleging 
that the Directors as Directors had bought 
for an excessive price oertain lands from 
themselves as private individuals, and to 
find money for the purchase had mort¬ 
gaged the Company’s property in a man¬ 
ner unauthorised by the Act of Incor¬ 
poration. Objection was taken that an 
individual shareholder could not sue, 
and the learned Vice-Chancellor, while 
conceding that in certain circumstances 
a suit might properly be so framed agreed 
that this was not such a case. The in¬ 
jury alleged was an injury to the Corpora¬ 
tion as a whole, inflicted upon it, as a 
cestui qui trust, by its trustees and it 
was for the Corporation to deal with it. 
The purchase was not void but only 
voidable, and if the Corporation should 
choose to ratify it no individual share¬ 
holder could resist such action. 

‘‘Tho very faot that the governing body of pro¬ 
prietors assembled at the special general meeting 
may so bind even a reluctant minority is deci¬ 
sive to show that the frame of this suit cannot 
be maintained whilst that body retains its func¬ 
tions.” 

It might be that the mortgages wore 
void as ultra vires, but that would not 

(14) [1868] 3 Ch. A. 262=17 L. T. 153=16 
W. R. 260. 

(15) [1842] 67 E, R. 189. 


in the circumstances dispose of the ques¬ 
tion because since the money received was 
expended in the manner stated, if the Cor¬ 
poration approved the Directors’action in 
making the purchases it could not com¬ 
plain of the manner in which they raised 
the money. The principles on which this 
case was decided were thus that there 
was no infringement of the individual 
rights of a shareholder, only a possible 
injury to the Company as a corporate 
body, and secondly, since it would lie 
with the Company to ratify it must also 
lie with it to challenge whether by suit 
or otherwise. The same principles were 
applied by Lord Cottenham, L. C., in 
Mozleyv. Alston (16), where two share¬ 
holders complained of the omission of 
the twelve Directors to ballot out four 
of their number, in order’that four others 
might be elected in their stead. This case 
certainly in some respects resembles the 
case now before us; but it is perhaps per¬ 
missible to surmise that since 1847, when 
Mozley v. Alston (16) was decided, some 
modification of the attitude then taken 
up by the Court of Chancery has taken 
place, in the same way as Lord Cotten¬ 
ham himself recognizes that a relaxation 
was apparent in his own day “to meet 
the exigencies of modern times.” 

The observations of Swinfen Eady, L. J., 
upon this case in BoAllee v. Oriental Tele- 
phone and Electric Company Ltd. (13), 
suggest that the stringency of the rule 
laid down in these two earlier cases has 
been relaxed in more modern times. Tho 
remaining case of this class cited to us 
Macdougall v. Gardiner (17), dealt with 
what was at the most an irregularity, 
James L. J. expressly excluding illegal, 
oppressive, or fraudulent acts from the 
scope of the principles on which he acted. 
Even therefore adopting the position 
assumed by these earlier Chancery cases 
in all its rigour, I do not find reasons in 
them to nonsuit the plaintiffs here. 

Nor do I think that the contesting res¬ 
pondents are on any better ground in 
contending that the plaintiffs should have 
availed themselves of facilities for recti¬ 
fying the position afforded by tho Articles 
of the Company. The learned trial Judge 
considered that it was open to the share¬ 
holders by special resolution to remove 
the so-called Directors from office, a 
course dependent upon securing a three- 

(16] [1847] 41 E. R. 833. 

(17) [1875] 1 Ch. 13=45 L. J. Ch. 27. 
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■fourths majority. The reasonableness of 
referring the plaintiffs to such a proce¬ 
dure has not been pressed upon us in ap¬ 
peal, and indeed it hardly seems right to 
tell a shareholder who complains of acts 
committed in defiance of the Articles 
of Association that the enforcement 
of his legal rights is dependent upon 
securing such a majority. Mr. T. R. 
Venkatarama Sastri prefers to adopt 
the position that a mere majority of 
shareholders would be able to validate 
the acts ultra vires by the Chairman 
and his party, but here again I think 
that ho bases his arguments upon a 
fallacy. It is no doubt true that if the 
Directors of a Company act ultra vires, 
and if what they have done would be 
within the power of the Company, acting 
within its Memorandum and Articles of 
Association to do, the Company can 
ratify the action taken. It cannot so 
ratify it by a simple majority if by a 
general resolution it could not sanction 
such a course. The effect of the cases 
cited to us has been thus summed up by 
Lindley (Edn. 6, Vol. 1, p. 7f9). 

“.if Directors or shareholders have done 

or about to do that which is a fraud upon the 
minority, or is wrong, even if sanctioned by a 
majority, then an action by some of the members 
on behalf of themselves and others, or by a 
member suing alone, may be sustained, for 
otherwise the dissentients would bo without 
redress.” 

It is surely enough to point out that 
even a majority cannot act in breach of 
rules which they have agreed shall regu¬ 
late their actions. “The Articles” observed 
Swinfen Eady, J. in Boschoock Proprietary 
Go. Ltd. v. Fuke (18), "until altered, 
bound the shareholders in general meet¬ 
ing as much as the Board”, the case 
being one of attempted confirmation of a 
Director not possessing the necessary 
qualifications. The Companies Act gives 
statutory force to this principle by pro¬ 
viding in S. 21 that the Memorandum 
and Articles bind the Company or the 
members thereof to the same extent as 
if they respectively had been signed by 
each member and contained a covenant 
on the part of each to observe all their 
provisions. Accordingly to say that the 
course taken in the present case could 
have been ratified by the vote of the 
majority is equivalent to saying that the 
A rticles permit th e election of Dire ctors 

(18) [1906] 1 Ch. 148=75 L. J. Ch. 261=91 
L. T. 398=51 W. R. 359=13 Manson 100= 
22 T. L. R. 196. 
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to be made otherwise than at th9 ordinary 
general meeting, as Art. 68 (f) provides 
and otherwise than by submission of the 
names of all eligible candidates to the 
choice of the voters. It is evident that 
a resolution proposing that certain five 
parsons be appointed Directors is not 
only unauthorized by the Articles but 
would be a departure not only in form 
but in effect from the accepted procedure. 

I have come to the conclusion there¬ 
fore that the only course compatible 
with enforcing the rights to which the 
plaintiffs are entitled under the Articles 
of Association is to declare that the so- 
called co-optation of defendants 3 to 7 
to the vacant posts of Directors is illegal, 
and that the shareholders are entitled to 
elect five of their number to those vacan¬ 
cies, Defendant 3, as Chairman, will be 
directed to proceed with the operation 
of election, and to take a poll after due 
notice to all shareholders and within ten 
days of the date of this judgment. De¬ 
fendants 1 to 3 and 7 will pay the 
plaintiffs’ costs here and below, and each 
defendant will pay his own costs. In 
view of the importance of the case we 
fix the advocate’s fee for the appeal at 
Rs. 1,000. The actual costs of printing 
will also be included in the costs. 

Cornish, J. —I agree that the co¬ 
option of defendants 3 and 4 on 16th 
October and of defendants 5, 6 and 7 on 
23rd October as Directors cannot be 
justified under Art. 68 (h) or Art. 86 of 
the Articles of Association and was 
ultra vires. Defendant 4 filed a written 
statement claiming to be one of the 
Directors by reason of his co-option 
by defendants 1 and 2; but we are 
told that he has since withdrawn 
from that body. Defendants 5 and 6 by 
their written statements have repudiated 
their supposed co-option. They claim 
that as retiring Directors they continue 
in office till their successors are actually 
elected, or that by virtue of the provision 
of Art. 68 (g) they are to be deemed to 
have been re-elected. These two defen¬ 
dants together with defendants 3, 7 and 8 
are five of the six shareholders’ Directors 
who under the Articles of Association 
were due to retire at the ordinary general 
meeting on 13th October. Defendants 3 
and 7 also rely on Art. 68 (g). Defen¬ 
dant 8 has not put in a written state¬ 
ment. The learned counsel for defen¬ 
dants 5 and 6 has not pressed the first 
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part of his clients’ contention, and I 
think it is untenable. 

“A Director ” sud Sargant, J., in In re Con¬ 
solidated Nickel Mines Ltd. (19) at p. 893 ‘‘docs 
not ordinarily step into an office which is 
perpetual unless terminated by some act, but 
into an office the holding of which is limited by 
the terms of the Artioles.” 

By Art. 63 the six shareholders’ Direc¬ 
tors vacated office at the annual general 
meeting on 13th October. Having vacated 
their office at that meeting there could be 
no question of their still continuing in the 
office when a poll was pending to fill up 
the vacancies caused by their retirement. 
The provision of Art. 68 (g), then has to 
be considered. This says : 

“ If at any ordinary general meeting at which 
an election of Directors ought to take place, the 
place of any retiring Director is net filled up, such 
Director shill, if willing to continue in office, be 
deemed to have been re-elected at such meeting, 
unless it shall be determined at such meeting 
to loavethe vacancy or vacancies unfilled.\ 

It has been suggested that Art. 68 (g) 
can have no application because there 
were six Directors due to retire, but under 
the amended articles only five vacancies 
to be filled. But admittedly one of these 
gentlemen had written to the Chairman 
on 13th October stating that for reasons 
of health he was not standing for elec¬ 
tion, and I do not see how a person who 
has withdrawn his candidature for elec¬ 
tion could be regarded as capable of be¬ 
ing deemed to have been re-eleoted under 
the provisions of Art. 68 (g). There 
would therefore be no objection on that 
ground to the five retiring Directors, who 
were seeking re-election having the bene¬ 
fit of this article. 

The question is whether in view of 
what happened on 20th Ootober, there 
has been suoh a failure to elect Directors 
as will entitle defendants 3 5, 6, 7 and 
8 to olaim to have been re-elected in pur¬ 
suance of Art. 68 (g). In other words, 
has the meeting at which the election of 
Directors ought to have taken place ter¬ 
minated without the vacancies being fil¬ 
led up ? Now it is beyond dispute that 
whon the shareholders arrived at the 
Company’s premises for the poll, which 
had boon fixed by defendant 3, the Chair¬ 
man, to bo held there between the hours 
of 4 and 6 p. ra., it was not until 5-20 p. m., 
that they learned that the Returning 
Officer appointed to take the poll was un¬ 
able to att end. No arrangements had 

(U) [1914] 1 Oh. 883=88 L. J. Oh. 760^111 
L. T. 243=21 Maneon 273=59 S. J. 556= 
30 T. L. R. 417. 
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been made for any other p ;son to con¬ 
duct the poll. The Assistant Manager 
who was on the premises reported that 
he had no instructions in the matter; and 
it is admitted by the Returning Oflioer 
that the proxies and voting papers for the 
poll were looked in a safe of which he 
had the key, and were not available be¬ 
cause defendant 3, to whom be sent the 
keys when he reported his inability to 
attend, was absent from Madras and did 
not get his message until 6-45 p. m., that 
evening. It has been contended that", in 
spite of all this the assembled share¬ 
holders had the remedy in their own 
hands that under Art 44 they might 
have chosen one of their number to be 
Chairman in the absence of defendant 3 
and have proceeded with the business of 
the poll using such pieces of paper for 
the purpose of voting papers as might 
have been available; or that under 
Art. 46 they might have resolved to ad¬ 
journ the meeting to some other date for 
the taking of the poll. Arts. 44 and 46 
in terms apply to ordinary general meet¬ 
ings. In my opinion an assembly of 
shareholders for the purpose of record¬ 
ing their votes at a poll had no power 
to fix some other date than that already 
fixed for the holding of the poll. The 
position when a poll has been demanded 
and directed to be taken at a future date 
is that the meeting subsists in contem¬ 
plation of law until the poll has been 
taken or as Brett, L. J., expressed it, “the 
taking of the poll is a mere enlargement 
of the meeting, at which it was deman¬ 
ded;” Beg v. Wimbledon Local Board (2): 
see also Shaio v. Tati Concession Ltd. (3) 
and Spiller v. Mai/o (o). In the lastmen- 
tioned case Russell, J., said : 

*’ Ifc was well settled that the taking of the 
poll was not a meeting of the Company in the 
strict sense, but was in law a continuation of 
the meeting at which the poll was directed to be 
taken.” 

Article 49 regards the taking of tho 
poll in the same sense, for it says: 

The result of the poll shall be deemed to bo 
the resolution of the meeting at which the poll 
was demanded.” 

The conclusion upon these authorities 
is the legal conception of the meeting be¬ 
ing that it continues for the purpose of 
taking the poll, that the meeting conti¬ 
nues for that purpose only and for no 
other purpose or business. 

The last question therefore resolves it¬ 
self into this: Has the breakdown of the 
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arrangements for the poll on 20th Octo¬ 
ber put an end to the taking of a poll ? 
1 do not think so. In my opinion the 
words in Art. 68 (g): 

if at an ordinary general meeting at which 
an election of Directors ought to take place,” 

imply that it must be possible for the 
poll to be taken at the appointed time 
and place. There must at least be a rea¬ 
sonable opportunity to the voters and to 
the candidates of having the poll taken : 
see Reg v St. Mary's Lambeth (20). In 
thq present case it is to be observed that 
there were 11 candidates for the five 
vacancies. And if unforeseen circum¬ 
stances have arisen to prevent the poll 
being taken then I think that, not only 
has there been no termination of the 
election, but that it became the duty of 
the Chairman defendant 3 (and he had 
the power under the articles) to appoint 
some other time for the taking of the 
poll. The rule is, that if a poll is de¬ 
manded it must be taken, and this is so 
even though the Chairman refuses to 
grant the poll : Reg v. Wimbledon , Local 
Board (2). Art. 49 is equally emphatic. 
It says : 

“ If a poll is demanded as aforesaid (i. e., at 
the general meeting) it shall be taken,” 

and it goes on to provide that it is to be 
taken 

" in suoh manner, and at such time and place 
as the Chairman of . the meeting directs and 
either at once, or after an interval or adjourn¬ 
ment, or otherwise.” 

The language of the Article leaves no 
doubt in my mind that it was open to 
defendant 3 as Chairman, and indeed 
obligatory upon him, when he learned 
that the poll could not be held on the 
20th to appoint another date for it. 

Finally it has been objected that the 
matter being one of internal management 
of the Company’s affairs the Court has 
no jurisdiction to interfere, and that the 
plaintiff's suit is unsustainable. It was 
upon this objection that the learned trial 
Judge dismissed the suit. A number of 
authorities have been cited to us. I do 
not think it necessary to refer to them 
in detail, because the law upon the sub¬ 
ject has been compendiously stated by 
Lawiance, L. J., in Cotter v. National 
Union of Seamen (21) at p. 107 as fol¬ 
lows : 

If an act is iutra vires the Corporation, and 
theref or? one which could be sanctioned by th e 

(?!.," 8 Ad. & E. 257, 

(21) r’929] 2 Ch. 58=98 L. J. Ch. 323=141 
Li. T. J7S-73 S. J. 200=45 T. L. R. 352. 
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majority of the Corporators properly assembled 
in genoral meeting, the Court will not entertain 
any proceedings to restrain the doing of the act 
resolved upon unless such proceedings are 
brought by the majority of the Corporators and 
in the name of the Corporation itself.” 

It has been contended that assuming 
defendants 3, 5, 6, 7 and 8 have usurped 
the office of shareholders’ Directors, this 
was a matter capable of confirmation by 
the Company in general meeting, though 
no meeting of the company has in fact 
sanctioned it. In other words, the argu¬ 
ment is that the Company, which means, 
of course, a majority of the general body 
of shareholders, could by a resolution 
override the articles which require Direc¬ 
tors to be elected, and resolve that these 
five gentlemen who have contrived to stop 
back into office without an election 
should remain there. I do not think that 
this would be intra vires a general meet- 
ting of the shareholders, for the articles, 
until altered (and this according to S. 20, 
Companies Act, oan only be done by spe¬ 
cial resolution), bind the shareholders in 
general meeting as much as the Board : 
see Boschoek Proprietary Co. v. Fuke (18). 
It seems to me that the principle of that 
case governs this case where five gentle¬ 
men have been installed as Directors in 
contravention of the articles. Such a 
mode of constituting Directors would be 
equally ultra vires the Board and the 
Company to sanction. This being the 
case, and there being no adequate remedy 
open to the plaintiffs under the articles, 

I think it falls within the rule that the 
Court has jurisdiction to entertain a suit 
by shareholders against the Company in 
respect of an infringement of their in¬ 
dividual rights as shareholders when the 
interests of justice so require : Baillie 
v. Oriental Telephone Co. (13). For these 
reasons I agree that there should be a 
declaration that defendants 3, 5, 6, 7 
and 8 are not Directors of the Company, 
and with the order directing defendant 3 
as Chairman to take the poll. 

P.R.S./b.v. Order accordingly. 
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Wallace and Madhavan Nair, TJ. 

Chengazhisseri and another Peti¬ 
tioners. 

v. 

Board of Commissioners of Hindu Reli¬ 
gious Endowments —Respondent. 

Civil Revn. Petn. No. 1746 of 1927,. 
Decided on 28th April 1931. 










1932 


Arunachallam v. Govindaswami Madras 109 


Madras Religious Endowments Act (1925), 
S. 84 (2)— District Court cannot direct re¬ 
mand. 

A District Court has no authority under 
S. Si (2), to direct a remand and rohearing of a 
case. [P 109 C 1] 

P. Govinda Menon —for Petitioner. 

Govt. Pleader P. Venkataramana Rao 
—for Respondent. 

Judgment. —In our view the District 
Court had no authority under S. 84 (2), 
Madras Religious Endowments Act, to 
direct a remand and rehearing of the 
case. The powers conferred on the Court 
by that section are only to modify or set 
aside the decision of the Board and of 
course, to dismiss the application. If 
the section had meant that the Court was 
an appellate authority with all the 
normal powers of an appellate Court, wo 
should expect that to have been stated. 
The District Court’s order is therefore 
without jurisdiction and we must set it 
aside and direct shat it pass a proper- 
order in accordance with its powers under 
the section. Each party will bear his 
own costs. 

P.R S./v.B. Order set aside. 


* A. I R. 1932 Madras 109 

Waller and Pandalai, JJ. 

[Puna Ana Rana) Arunachallam Pilla\ 

—Defendant — Appellant. 

v. 

Govindaswami NaioJcer and another— 
Plaintiffs—Respondents. 

Second Appeal No. 1180 of 192G, Deci- 
ded on 17th September 1931, against 
decree of Sub-Judge, Sivaganga, D/. 31st 
Ootober 1925, in A. S. Nos. 23 and 26 of 
19 2d* 

(a) Civil P. C. (1908), S. 34—Interest from 
date of suit to date of decree ia in discretion 
of Court—Where contract rate is not inequi¬ 
table that rate will be adopted. 

By S. 34, the award of interest as well as the 
rate at which it is to be awarded from the date 
of suit to date of decree is in the discretion of 

ln n e n ni, U ,kt th 4 ? U8h where tho con ^act rale is not 

£ 0 T ° thal rat ° Wil1 boa<lo P ted : 3 All. 91, 

, * Tender before Suit refused 

by creditor—To stop running of interest such 
tender must be followed by payment into 
Court when creditor sues for money. 

Where a creditor has improperly refused ten¬ 
der of debt money by the debtor then in order 
to stop tho running of interest a tender before 
suit must be followed by payment into Court 
when the creditor sues for the money. This i 9 
eo because a debtor who is required to keep his 
tonder good must when ho is sued certainly 
understind that tho debt is being demanded 
through tho Court and as ho must be able and 
willing at any time after tender to pay it on 


demand he can demonstrate his ability and 
willingness after the mattor has come to'Court 
only by bringing the money into Court: 38 Mad. 
959 and 16 Bom. 141, Rcl. on.;A. I. R. 1929 Mad. 
230; A. I. R. 1926 Mad. 601; 4 Cal. 572; 26 
Bom. 643; 40 Mad. 804; A. I. R.IMZCal. 874; 
35 Mad. 44 and 34 Cal. 305, Ref.; 38 /. C. 295; 
A. I. R. 1926 Cal. 310 and 33 Mad. 100, Dist.: 
A. I. R. 1926 Cal. 310, Foil. [p 111 C 1, 2] 

A. Sundaram Atjyar —for Appellant. 

K. Rajah Ayxjar and V. Ramaswami 
Ayyar —for Respondents. 

Judgment —This appeal is by the 
defendant in a suit for money and raises 
two points as to interest. The amount 
sued for consisted partly of the price of 
cloth soli by the plaintiff, a trader, to 
the defendant who is also a trader in 
cloth and partly of an amount of Rs. 500 
advanced to the defendant on a pledge 
of a kasutnalai. The defence as to in¬ 
terest on the price of the cloth was that 
there was no contract for interest either 
express or to be implied from the usage 
of trade and as to interest on the loan 
on the pledge, that the defendant had 
tendered the amount borrowed (Rs. 500) 
with interest at Re. 1-2-0 per cent per 
mensem on 20th September 1923, i. e., 
about 25 days before the suit, that the 
plaintiff had improperly refused to ac¬ 
cept the amount and return the pledged 
jewel and that therefore the plaintiff was 
not entitled to further interest from the 
date of tender or to costs of suit on that 
head of tho claim. 

As to interest on the price of cloth it 
has been found by both the lower Courts 
that according to the usage of trade in¬ 
terest was payable. There is consider¬ 
able evidence to support this finding 
including the defendant’s own admission 
that he has charged interest against 
other traders on similar transactions 
and in view of this finding whioh is one 
of fact, the appellant’s objection is not 
sustainable. 

As to interest on the pledge the ques¬ 
tion is whether on the findings of both 
Courts that the defendant did tender the 
money on 20th September 1923 and that 
tho plaintiff improperly refused to accept 
the tender on the allegation that the 
pledge covered the price of the cloth 
also, subsequent interest on that amount 
of Rs. 500 was allowable. The District 
Munsif disallowed subsequent interest 
and proportionate costs. But the learned 
Subordinate Judge held that as defen¬ 
dant had not deposited the money in 
Court when sued for it, the tender prior 






110 Madras Arunachallam v. Govindaswami 1932 


to suit though improperly refused was 
ineffective to stop running of interest. 
He awarded plaintiff interest at the con¬ 
tract rate up to the date of decree and 
also the costs disallowed by the first 
Court. This is the question which was 
strenuously argued before us for the ap¬ 
pellant. Before going into the question 
it may be pointed out that in this case 
the tender was made on 20th September 
1923 and the suit was brought on 15th 
October 1923. By S. 34, Civil P.C., the 
award of interest as well as the rate at 
which it is to be awarded from the date 
of suit to date of decree is in the discre¬ 
tion of the Court though where the con¬ 
tract rate is not inequitable that rate 
will be adopted: Sophia Orde v. Alexan- 
dar Skinner (l) (at 106, 107). Therefore 
the only interest to which the appellant’s 
objection, if successful, can apply is that 
for the period of 25 days between the 
above two dates which amounts to 
Rs. 4-11-0. 

The Subordinate Judge has relied on 
Sabapathy v. Vanmahalinga (2), which 
itself follows Haji Abdul Rahman v. 
Haji Noor Mahomed (3) for the proposi¬ 
tion that in order to stop the running of 
interest a tender before suit must be 
followed by payment into Court when 
the creditor sues for the money. The 
appellant’s advocate argues that there 
was no deoision of the point in Saba - 
pathy v. Vanmahalinga (2) and that the 
observation to that effect at p. 970 was 
obiter. This argument is correct. But 
the observation is based on Haji Abdul 
Rahman v. Haji Noor Mahomed (3) at 
pp. 149 and 150 where the point was 
expressly decided. The rule is based on 
English authorities and practice of long 
standing mentioned there. The general 
rule is referred to by Wilson, J., in Boyle 
Glmnd Sing v. Moulard (4) and by a 
Bench of the Calcutta High Court in 
Rakkal Chandra v. Baiknntha Nath (5) 
which was a case under the Bengal 
Tenancy Act by S. 150 of which the 
defendant is required to deposit the ad¬ 
mitted amount of rent into Court before 
the Court can take cognizance of a plea 
that the plaintiff’s suit is for an exces¬ 
sive amount. The prinoiple on which a 

(1) [1891] 3 All. 91=7 I. A. 196 = 4 Sar. 178 
(P.O.), 

(2) [I9’f«3 38 Mad. 959=23 I. 0. 581. 

(3) [1892] 16 Bom. 141. 

(4) [1879] 4 Cal. 572. 

la) A. I. R. 1928 Cal. 874=117 I. G. 687. 


valid tender must be kept good in order! 
to stop running of interest is explainedj 
at length in Jagat Tarini Dasi v. Naba 
Gopal Chaki (6) at p. 322 et seq. In the 
case of ordinary money claims not based: 
on mortgage as to which the effect of 
tender is laid down by S. 84, T. P. 
Act, the best way in which a de¬ 
fendant whose tender has been refused 
can show that he has kept the tender 
good is by depositing the money in Court 
when sued for it. That appears to be 
the reason of the rule. The rule is ex¬ 
pressly stated in Mulla’s Civil Procedure 
Code in the commentary on O. 24, R. 3 
and is illustrated by form No. 4 ol' 
written statements in Appendix A to tbe 
Code. 

But the appellant’s advocate has re¬ 
ferred to Pedda Veeranna v. Gondimalla 
Veer anna (7) and Gajendra Narain Maity 
v. Sita Nath Das (8), in addition to 
numerous decisions turning on S. 84, T. 
P. Act. In Pedda Veeranna v. Gondi- 
malla'Veeranna (7), there was an award 
ordering payment of a debt in three in¬ 
stalments. After one instalment was 
paid the creditor refused the debtor's 
tender of the other two instalments 
though made on or before the due dates. 
The debtor thereupon got the award 
made into a deoree of Court by which 
the instalments were made payable on 
the dates mentioned in the award whioh 
had already expired and apparently 
without providing for any interest on the 
sums mentioned. As this decree was 
passed after contest by the creditor who 
attacked the award as invalid one would 
have thought that he oould not in exe¬ 
cution olaim any interest whioh would be 
hold to have been refused by the deoree : 
see S. 34, Civil P. C. But he did make 
suoh a claim and it was refused by the 
District Judge. In upholding such re¬ 
fusal their Lordships made no mention 
of what appears the plainest ground for 
the refusal that the deoree did not pro¬ 
vide for interest. But they supported 
the refusal by accepting the respondents’ 
argument that as he had made tenders 
which were wrongfully refused before 
the award decree, interest ceased to run 
from the date of tender even without 
paying tho monjy into Court. For this 
S. 84, T. P. Act, and the decision in Vela- 

(6) [1S07] 34 Cal. 305=5 O. L. J. 270. 

(7) [1917] 38 I.C. 295. 

(S) A.I.R. 1926 Cal. 310=90 I.C. 637. 
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yuda Naicker v. Hyder Hussain Khan (9) 
which was a mortgage case, were relied 
on. We must respectfully say that nei¬ 
ther S. 84, T. P. Act, nor the decision 
cited governed the case as it was not a 
mortgage case. We may add that it was 
the debtor who applied to have the award 
made a decree of Court and that there¬ 
fore there was no proceeding or suit by 
the creditor in answer to which the 
debtor could have paid the money into 
Court to keep the tender good. On this 
point therefore we are unable to follow 
the grounds of that decision, though the 
decision itself was correct on the ground 
mentioned above. 

Tbe language of the deoision in Gajen- 
dr a Narain Maity v. Sita Nath Das (8), 
is directly in favour of the appellant’s 
argument. The defendant who had bor¬ 
rowed Rs. 350 at 36 per cent from the 
plaintiff tendered the money with inter¬ 
est in July 1916. But the plaintiff 
wrongfully refused it and brought a suit 
in 1920 for the sum with interest to date 
of suit. The lower appellate Court held 
the tender good and the plaintiff’s refusal 
wrong but as the defendant had not 
deposited the money in Court it awarded 
the plaintiff six per cent .interest from 
the date of tender. The plaintiff appealed 
and it was obvious that if the tender 
without payment into Court did not stop 
the running of interest as the award of 
six per cent showed, the plaintiff should 
have got not six per cent but the con¬ 
tract rate of 36 per cent. But if the 
tender stopped the running of interest 
the award of six per cent was wrong, 
though in the absence'of an appeal by 
the defendant the Court could not inter¬ 
fere with that. The Court consisting of 
Suhrawardy and Deval, JJ., held that in 
the absence of any provision in the law 
of contract or of procedure applicable to 
Indian Courts it cannot bo laid down as 
a binding rule of law that if a tender is 
not followed by a deposit in Court it is 
ineffectual to stop running of interest. 
The reasoning of this deoision pronounced 
in 1925, is in direct conflict with that of 
Bakhal Chandra Chakhadar v. Baikuntha 
Nath Barasi (5) and in both of them 
Suhrawardy, J., participated. 

We consider the later Calcutta deoi¬ 
sion more in aooord with precodent and 
the roason of the thing. A debtor who 
is req ired to keep hia t ender g ood must 
WJ [1910} 88 Mad. 100=3 I.O, 729. 
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when he is sued certainly understand 
that the debt is being demanded through 
the Court and as he must be able and 
willing at any time after tender to pay 
it on demand he can demonstrate his 
ability and willingness after the matter 
has come to Court only by bringing the 
money into Court. Although in the ab. 
stract it is possible to argue that though 
the defendant has not deposited the 
money in Court and so placed his ability 
and willingness beyond question, he may 
be able to prove by other evidence that 
he was always ready and willing to pay 
the debt, to accept that argument would 
be to introduce much uncertainty into a 
test which is simple and conclusive and 
whioh has been accepted and acted on by 
the Courts in England and India for a 
very long time. 

We think it unnecessary to consider in 
detail the effect of tender .in mortgage 
transactions whioh is governed by S. 84, 
T. P. Act, or the large number of deci¬ 
sions which have been cited - Velayuda 
Naicker v. Hyder Hussan Khan Sahib 

(9) , Krishtiaswami Chettiar v. Rama- 
swami Chettiar (10), Thevaraya Reddy 
v- Venkatachalam Pandithan (11), Rama- 
bhadra Thevar v. Arunachalam Pillaii 12) 
Venkatarama Ayyar v. Gopalalcrishna Pil- 
lai (13) and Pandurang v. Dadabhoy (14). 
It is clear lrom S. 84 that in mortgages 
a tender alone has the effect of stopping 
interest from the date of the tendsr. The 
reason of the difference-between mort¬ 
gages and other debts in this respeot 
would appear to be that rule in Chancery 
was different from that at common law : 

“A tender of the amount due on the mortgage 
at the time when the mortgagee is bound to re¬ 
ceive it stops interest from running if the mort¬ 
gagor keeps the money ready to pay over to the 
mortgagee: Hals Vol. 21, p. 229.” 

"Refusal of a proper tender is not equal to 
payment, but if the money, after the refusal has 
been paid into Court or kept fer immediate pay¬ 
ment to the mortgagee, no further interest is 
payable.” 

The rule ab law is stated to be that 
where the promise is to pay a sum of 
money, tender coupled with continued 
readiness to pay tbe debt is an answer to a 
subsequent action for nonpayment if the 
amount of the debt is paid into Court 

(10) [1912) 35 Mid. 44=8 LC. 7G3T 

(11) [1917] 40 Mad. 804=37 I.C. 144. 

(12) A.I R. 192G Mad. 001=95 I. C. 108=49 
Mad. G09. 

(13) A.I.R 1929 Mad. 230=110 I. 0.844=52 

Mad. 622 . 

(14) [1902] 20 Rem. 643=4 Bern. L.R. 453. 
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arj d operates as a bar to any claim to 
subsequent interest: Hals. Vol. 7, p. 418. 

For these reasons, we think that the 
opinion of the Subordinate Judge on this 
point was right. 

The second appeal is dismissed with 
costs. 

P.RS/b.v. Appeal dismissed. 
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Cornish, J. 

Rm. V. Vaithianatha Aiyar and others 
—Petitioners. 


tion after expiry of three months since the act 
of insolvency cannot be allowed: Re Hobbs, 66 

L ‘ 357: 25 J - C • 945 1 40 I- G. 103 

and 28 I. C. 210, Dist. and 40 I. C. 108, Ref. 

I?’ • l i [P 114 C 2] 

A. liajah Ayyar and V. Ramaswami 
Iyer for Petitioners. 

K. Bhashyam Iyengar and T. R. Srini - 
vasan for Respondents. 

Judgment. An insolvency petition 
was filed on 27th August 1929 against 
the debtors, who are the petitioners in 
this civil revision petition. In the in¬ 
solvency petition one Kochi S. Vaithina- 


v. 

Kochi S. Vaithianatha Aiyar and an- 
other— Respondents. 

Civil Revn. Petn. No. 1864 of 1930, 
Decided on 22nd July 1931, against 
order of Dist. Court, Tinnevelly, D/- 4th 
October 1930. 

(a) Civil P. C. (1908), S. 148 —S. 148 does 
not apply to time limit fixed by statute. 

Section 148 in terms applies to an enlarge¬ 
ment of a time limit fixed by the Court, and it 
can have no application to a time limit fixed 
bv statute: A. I. R. 1926 Mad. 6S9, Foil. 

[P 113 C 2] 

# (b) Provincial Insolvency Act (1920), 
S. 78 — S. 5, Limitation Act, does not apply to 
insolvency petition as it is not “ applica¬ 
tion ”—Limitation Act (1908), S. 5. 

An insolvency petition by a creditor or debtor 
is not an “ application.” A reference to S. 5, 
Limitation Act, leaves no doubt upon the ques¬ 
tion, its language shows that the applications 
intended are applications of the description in 
Sch. 1, Divu. 3, Limitation Act, which may 
arise in the course of or out of proceedings in 
insolvency. [P 114 C 1] 

(c) Provincial Insolvency Act (1920), S. 9 
(1) (c)—Insolvency petition cannot be amend¬ 
ed so as to add new creditor after three 
months of act of insolvency. 

It is not-compotent to a Court under the In¬ 
solvency Act or the incorporated provisions of 
the Civil Procedure Code and the Limitation 
Act to allow an insolvency petition to be amend¬ 
ed by the addition of a creditor who was not a 
party from the beginning when three months 
have expired since the act of insolvency: In 
re Maund, (1895) 1 Q.B. 194, Foil.) Re a Debtor, 
86 L. T. 688; 37 Mad. 555; A. I. R. 1929 Rang. 
291 and A. I. R. 1928 Mad. 608, Ref. and Expl. 

[P 114 C 1] 

(d) Provincial Insolvency Act (1920), S, 9— 
Insolvency application by member of firm 
but not on its behalf—Other member credi¬ 
tor cannot be added after three months of 
act of insolvency. 

Where an insolvency petition is not in the 
firm name of the petitioners and where it is not 
also in the names of all the members of the 
firm, nor does it'purport to be signed on behalf 
of the firm or its members by the petitioner 
signatory, the petition cannot be regarded either 
in form or in substance as a petition by all th2 
partners of the firm and therefore the addition 
of a new partner-creditor to the insolvency peti- 


thier is named as the petitioner. In 
para. 4 of the petition it is stated: 

“ Petitioner is the managing partner of a 
family firm consisting of himself and his first 
paternal oousins X.-Vaithinathier and -Vishwa- 
nathier.” 

In para. 9 are set out various 'acts of 
insolvency by the respondents on dates 
ranging from 11th August to 13th August 
1929. within the period of three months 
from the date of the filing of the 
petition. 

On 16th September, K. Vaithinathier 
made application under S. 16, Provincial 
Insolvency Act, to be substituted for 
Kochi S. Vaithinathier on the ground of 
Kochi’s want of due diligence in proceed¬ 
ing with the petition, but this petition 
was dismissed as want of diligence had 
not been established. 

On 10th Ootober Kochi applied to 
have his partner Viswanathior added as 
a party to the petition; and this man 
was added a respondent. On 20th De¬ 
cember Kochi made a further application 
to have his other partner Vaithinathier 
made a party to the petition. This was 
dismissed on the ground that a creditor 
could not be made a party to the petition 
after the expiry of three months from 
the date of the act of insolvency. 

The insolvency petition came on for 
hearirg in March 1930 and was dis¬ 
missed; the Subordinate Judge holding 
that it was not maintainable on account 
of the nonjoinder in the petition of all 
the partners of the firm to which the 
respondents were alleged to be indebted. 

On appeal the lower Court’s order was 
set aside. The learned District Judge 
held that the power of the Court sue 
motu to add necessary parties in a fit 
case was unfettered, and he remanded the 
insolvency petition for rehearing after 
the third partner Vaithinathier had 
been made a party. 
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The principal question argued on be¬ 
half of the petitioners here (the debtors) 
is whether, having regard to-S. 9, Pro¬ 
vincial Insolvency Act. the amendment 
of the petition could be made. S. 9 (l), 
Cl. (c), provides that a oreditor shall not 
be entitled to present an insolvency peti¬ 
tion against a debtor unless the act of 
insolvency on which the potition is 
grounded has occurred within thfee 
months before the presantacion of the 
petition. Reliance i3 placed on In re 
Maund (i), where it was held by a Divi¬ 
sional Court consisting of Vaughan Wil¬ 
liams and Wright, J.J., that a petition 
will not be allowed to be amended by 
adding a petitioner after three months 
from the date of the act of bankruptcy 
At p. 197 Vaughan Williams. J., said: 

It 13 perfectly clear that the Court ou«ht 
not to allow, after throe months have elapsed 
from tho date of the committal of the act of 
bankruptcy, tho introduction of creditors as 
petitioning, creditors, who could not themseives 
present a petition.” 

And a little further on he observed: 

“ Our attention was called to several cases 
whioh, it was said, established that the power of 
amendment could bo exercised after the three 
months had elapsed. In all those cases, how¬ 
ever it will be soon that the person added was 
not essential to tho petition by virtue of the re¬ 
quirement of tho Act, hut only by virtue of the 
rulos of practice) of tho bankruptcy Court.” 

At p 195, in a remark made by the 
learned Ju )go in the oourso of the argu¬ 
ment, ho again refers to the difference 
ootween allowing an amendment in order 
to conform to some rule.of practice and 
of allowing an amendment which would 
have the effect of dispensing with the 
statutory requirement that a creditor’s 
petition must be filed within three monthe 
of the aob of bankruptcy. This distinc- 
tion was again emphasized in Jie. a Del,, 
lor (2), where a petition nob properly 

a low«^ Un i 0rfchOrUl03 ° f was 

telvUs: 8 a ' n0ndBd ' Wri « ht - J - “b- 

L’his was not like a case whore a now n«fi 
tiouing oreditor is added.” 1 atl 

The principle of In re Maund (!) was 
cited with approval by Sir Arnold White 

Iwll ir’ ‘u °°- V - Shamed Annul 

Sahib (8J, though it was not necessary 
.° apply it in that case. Mr. Bbashyam 
Ay yangar h a s invited me to disregard In 

(1) [1896J 1 Q. B. 194=04 L —rr 

It. 159=7-2 L. T. 58=43 W. R 207' ** 

•2) [1U02J 80 L. T. 688. “* i0, ‘ 

< 9 ) A I. R. 191* Mad. C27“19 r r . 
Mad. 555. 1*7-37 
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re Maund (1) and to follow L C T Tt 

M S. Chettyar v. A. S. Chettya! Fit 
and [ enkata Hanumantha Hao v 

Crane,ayya (o). But these cases in no 
wise disagree or conflict with Mnt, r 
case (1). They distinguiTh * 

ground that its principle would have no 
application to cases where the valid;? 
of the petition was-not in question * 
Ihe argument is that, assuming 
petition to be invalid, as I think if ^ 
on account of the non-joinder 0 f all Ihe 
cieditor-partners, it is open to the fn, t- 
to allow it to be amended ‘ 

standing S. 9 ( 1 ) ( 0 ), Insolveney Tot It' 
has therefore to be considered whethe^ 
there is anything in the Provincial In 
solvency Act, or in the provisions nf m 
C tvi 1 Procedure Code and of the r; f > he 
tion Act which have be 0n ; 1 ' 1Jlta - 
in the Insolvency Act which or Pirated 
Court to make t eVtZZ D t ^ 

virtually override the e e n o ttm n n o d ( S° 9° 

Insolvency Act. The learned oo„*Li< 
respondents in the revision petil i ° r 
relied first ou S. US, QW IPa^ 
b. 148 in terms applies to an onl But 
ment of a time limit fixed hv th* rg0 ' 
and it ean have uo appZf'Vto a^ime 
hm!t fixed.by statute: Naraximh, V 0 
v. Bangaehari ( 6). Nor do I think 
the power to add parties confer,^ fchafc 
the Courts by tho Civil P° Ij d “ pon 
enables this amendment to 
view of the limitations placed bv s £ 

Insolvency Act upon tho annl.W r 
the Civil Procedure Code to prooe 'dT 
in insolvency. S. 5 provides: d 83 

Subjoct to tho provisions of this w .i 
Court, in reg.irl to proceedings under thi * 
shall have the same powers and shall r ft n Ct ’ 
the same procedure as it has and 11 follow 
exercise of original civil jurisdictiou.”° W8 *“ tho 

Therefore there is not a nnm „i a i 
only a limited power of appllin^ fu* 

provision of the Civil Prooedure olde to 

insolvency proceedings. To allow 
amendment would have tho a ff ° 
larging the time limit ZfTy Vg 
Insolvency Act. That would h« £ , * 

tho powers exercisable under the P—? 
Procedure Code superior to an 4 . ° iVl1 

ieetto the Provisions of tho T ^ 8Ub - 

Aot; and, having regard to . I In t Sol ' en ^ 

s. 5. Insolvency Act rl° ° t ^ erma o{ 
-1 Y AC6 ’ lfc cannot be done. 

; 4 ’ oT 235 = 7 

,6) Msd.Ml 928 M,a "‘ 508=11 » I-O. 611=61 

(0) A. I. R. 1926 Mad. 689=95 1. 0. 444 
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It may be observed that if the delay of the 
creditor-petitioner in applying for the 
amendment had been occasioned by 
fraud, then there would be a case where 
it has been said the Court would strain 
its jurisdiction to the utmost: In re 
Maugham (7). But no fraud is imputed 
here. The failure of the creditor-peti¬ 
tioner to apply in tithe for the requisite 
amendment was due to his own dilatori¬ 
ness. Then there is S. 5, Lim. Act, which 
has been made applicable by S. 78, In¬ 
solvency Act, “to appeals and applica¬ 
tions under this Act," i. e., the Insol¬ 
vency Act. I am clearly of opinion that 
an insolvency petition by a creditor or 
debtor is not an “application/' A refer¬ 
ence to S. 5, Lim. Act, leaves no doubt 
upon the question; its language shows 
that the applications intended are ap¬ 
plications of the description in Sch. 1, 
Divn. 3, Lim. Act, which may arise in 
the course of or out of proceedings in in¬ 
solvency. I hold therefore that it is not 
competent to the Court under the Insol¬ 
vency Act or the incorporated provisions 
of the Civil Procedure Code and Limita¬ 
tion Act to allow this insolvency peti¬ 
tion to be amended by the addition of 
the third creditor-partner when three 
months have expired since the act of in¬ 
solvency. 

But there is a further and alternative 
argument that the petition is sufficient 
as it stands. It is contended that inas¬ 
much as the petition is substantially a 
petition of all the creditor-partners, and 
the proposed amendment a formality, the 
bringing of Vaithinathier into the array 
of parties would not amount to the add¬ 
ing of a now party to the petition. 
This would be so, no doubt, if the con¬ 
tention were well founded: see Muthu- 
hrishna Pillai v. Rajam Ayyangar (8) 
and Rajam Ayyav.gar v. Muthu Krishna 
Pillai (9). But the only place in the 
petition where Vaithinathier's name is 
mentioned is in para 4, where the peti¬ 
tioner says that he is the managing part¬ 
ner of a firm of which Vaithinathier is a 
member. That statement does not make 
Vaithinathier a party to the petition. 
Nor is he made a party by the fact that 
in the subsequent interlocutory applica- 

(7) [1888] 21 Q. B. D. 21=57 L. J. Q. B. 487= 

59 L. T. 253=36 W. R. 846=5 Morrell. 

152. 

(8) [1916] 33 I. C. 357. 

(9) A. I. R. 1915 Mad. 424=25 I. C. 945. 


tions in October and December to have 
Viswanathier and Vaidyanatha Ayyar 
made parties, the petitioner stated that 
he had instituted the insolvency proceed¬ 
ings as managing partner on behalf of 
his partners. Reference has been made 
to three cases by the learned counsel 1 
for the creditors, viz., Sheo Lai Sahu v. 
Sagar Mai (10). Narayya Clietly v. Sami 
Chetly (11) and Re. Hobbs (12). But I do 
not think they serve to substantiate 
his point. 

In Sheo Lai Sahu v. Sagar Mai (10) 
where a partner sued for a debt due to th& 
firm, making his partners defendants, it 
was Held that the suit was effectively a 
suit by the firm, but that the plaint should 
be amended by describing the partner¬ 
ship firm as plaintiff. There all the 
partners were parties to the suit. In 
Narayya Clietty v. Sami Chetty (11) the 
plaintiff had prefixed the firm name to- 
his own, and it was held that the suit 
should be regarded as a suit brought on 
behalf of the firm. In that case the 
firm name was clearly used to indioate 
that it was a party, although in associa¬ 
tion with the name of one of the partners. 

Re. Hobbs (12) was quite a different 
case. The petition was in the firm name 
and in the names of the two partners 
who had constituted the firm though 
they had dissolved partnership, and the 
petition was signed on behalf of the 
firm by one of its late members. Bowen, 

L. J.. described the position thus: 

“This petition is really apetitiou by two por- 
sous, and is signed by one of these two persona 
who asserts on its face that he is authorized to- 
sign for himself and for the other person, b) 
signing both names.” 

In the present case the petition is not 
in the firm name; it is not in the names 
of all the members of the firm; nor does 
it purport to be signed on behalf of the 
firm or its members by the petitioner 
signatory. In my opinion this petition 
cannot be regarded either in form or in 
substance as a petition by the creditor- 
partners. It was consequently unsus¬ 
tainable and was rightly dismissed by 
the learned Subordinate Judge. 

The conclusions I have come to render 
it unnecessary to discuss the argument 
which was addressed to me on the ques¬ 
tion whether the dismissal of the peti¬ 
tioner-creditor’s interlocutory applica- 

(10) [1917] 40 I. C. 103. 

(11) [1915] 28 I. C. 210. 

(12) [1892] 69 L. T. 144. 
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tion in December to have Vaifchinathier 
made a party was conclusive of this 
question, there having been no appeal 
from the order made on that application. 

The result is that the civil revision 
petition will be allowed with costs here 
and in the lower appellate Court, and 
the order of the Subordinate Judge dis- 
missing the insolvency petition will be 
restored. 

P.R.S./b.v. Revision allowed. 
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Reilly and Anantakrishna Ayyar, JJ. 
Viswanatha Ayyar —Appellant. 


v. 

Chimmukutti Amma and others —Res¬ 
pondents. 

Letters Patent Appeal No. 135 of 1926, 
Decided on 24th July 1931, against 
deoree of Spencer, J., in Second Appeal 
No. 892 of 1923, reported in A. /. R. 1926 
Mad, 650. 

(a) Mortgage — Sub-mortgage — Submort¬ 
gagee, left out of redemption suit cannot 
afterwards bring what was mortgaged to him 
to sale. 


If a mortgagor without notice of any sub¬ 
mortgage pays off bis mortgagee out of Court, 
the submortgagee cannot after that redemption 
bring the right mortgaged to him to sale : Iff 
M.L. J. 462 ; 37 I. C. 778 ; 29 Bom. 199 and 
A. I. R. 1928 Rang. 30, Ref. [P 11G C 1] 

A submortgagee left out of a redemption suit 
against his mortgagor, which ends in redemp¬ 
tion cannot claim afterwards to bring either 
the property originally mortgaged to his mort¬ 
gagor or what was mortgaged to himself to sale. 
There is a distinction between the position of a 
puisne mortgagee and a submortgagee in that 
respect. A puisne mortgagee obtains an in¬ 
terest in the property originally mortgaged ; 
and every puisne mortgagee in his turn has a 
right to have his claim satisfied out of the pro¬ 
perty originally mortgaged until it is exhausted. 
A submortgagee has no direct interest in the 
property originally mortgaged by his mortga¬ 
gor a mortgagor. He has only an interest in 
the mortgage right obtained by his mortgagor—a 
right which he knows is terminable—and, when 
that right has been legally terminated, his secu- 

o\i 8 °j u ar if J 8 ° no - A mortgagor cannot be 
'adeeming some of his mortgagees to 

J t ?? rB . ; bu , t * ' vhen * “ortg^gor wishes to 
oxero.se his legal right to redeem a mortgage 

created by him, he canuot be obstructed oi 
delayed by the existence of a submortgage of 
which ho has never had knowledge or notico 
Wo are certainly not at liberty to allow now 
obstaolos to be invented in the wav of redemp¬ 
tion. [P 117 C 2] 

(b) Civil P. C. (1908), O 34. R. 1 —If pro 
per party in mortgage suit is omitted, his 
right to pursue his own remedy is not affected 
by that suit. 

It is not correct to say that when one of the 
propor parties to a mortgage suit is not implea¬ 
ded, the suit should be treated as if it had never 


been or as if the decision between the parties to 
the suit as it stood oould be wiped out or that 
the hands of the dock should be put back or 
that necessarily the omitted party must get all 
that he would have got in that suit. If a pro¬ 
per party in a mortgage suit is omitted, then 
his rights are not affected by that suit in the 
sense that he can still pursue his own remedy : 

A. I. R. 1922 P. C. 11 ; 9 I. C. 518 and 40 Mad. 
77, Ref. [P116C2] 

(c) Civil P. C. (1908), O. 21, R. 2-Parties 
settling payment and reporting to Court— 
Decree does not stand—Mortgage. 

If after a preliminary decree the mortgagor 
alleges that he has paid the amount due from 
him out of Court and the mortgagee disputes it, 
the Court will not recognize a payment not 
made in accordance with the directions of the 
decree into Court. But that can in no way 
affect the right of the mortgagor and the mort¬ 
gagee to settle between themselves out of Court 
and report the matter to the Court. If they 
are in agreement and bring the payment to tho ' 
notioe of the Court, it is surely absurd for the 
Court to take up the position that the prelimi¬ 
nary decree still stands and can be pursued, 
although the parties do not wish it to be done. 
Cortainly that oannot be done at the instance 
of a third party not impleaded in the suit. 

[P 119 C 1] 

E. P. Ramakrishna Ayyar —for Ap¬ 
pellant. 

K. P. Raman Menon —for Respondents, 

Reilly, J.—The predecessor of defen¬ 
dant 5 in this case, the janmi of the land 
concerned, granted a kanam to defen¬ 
dants 1 and 2. They granted a sub¬ 
mortgage of that kanam to defendants 3 
and 4, who assigned their right to the 
plaintiff. After that, on the expiry of 
the term of tho kanam, defendant 5 sued 
for redemption without making the plain¬ 
tiff or his assignors, defendants 3 and 4, 
parties to the suit, obtained a prelimi¬ 
nary decree for redemption and settled 
with the kanamdars, defendants 1 and 2, 
by payment out of Court. The plaintiff 
has brought this suit to enforce his sub¬ 
mortgage by sale of the kanam right, 
which had been mortgaged to his as¬ 
signors. The District Munsif gave him a 
personal deoree against his mortgagors 
and a decree for the sale of their pos¬ 
sessory right in the land concerned, what¬ 
ever that might be. The plaintiff ap¬ 
pealed to the Subordinate Judge claiming 
a decree for sale of the kanam ; but his 
appeal was dismissed. He then appealed 
to this Court, and the second appeal was 
dismissed by Spencer, J. The present 
appeal is against Spencer, J.'s decision. 

I have mentioned that defendant 5 
paid defendants 1 and 2 the amount fixed 
in his redemption decree. It has been 
suggested before us in the course of the 




116 Madras Viswanatha v. Chimmukdtti Amma (Reilly, J.) 1932 


arguments by Mr. Ramakrishna Ayyar 
for the plaintiff that the evidence of that 
payment is unsatisfactory. But the pay¬ 
ment was found by the District Munsif 
to have been rnide; the Subordinate 
Judge's judgment obviously proceeds on 
the ground that that finding is correct ; 
Spenoer, J., accepted it as correct ; and 
[ do not see how we can allow that 
finding of fact to be questioned at this 
stage. The District Munsif found that 
neither defendant 5 nor his predecessor 
ever had actual notice of the plaintiff’s 
submortgage and that finding is not now 
contested. It cannot be disputed that 
on the authorities, if a mortgagor without 
notice of any submortgage pays off his 
• mortgagee out of Court, the submort¬ 
gagee cannot after that redemption bring 
the right mortgaged to him to sale. For 
that we have Narayana Mudali v. Ragha- 
vammal (l), Chinnaswamy v. Venkata- 
ramakrishnayya (2), Sahadcv Ravji v. 
Shekh Papa Miya (3) and Maxing Shan 
Hpyu v. U Po Thaw (l). Those were all 
cases in which the redemption proceeded 
out of Court. In this case, as I have men¬ 
tioned, defendant 5 brought his suit for 
redemption, and it was in the course of 
that suit that he made his payment. 
Mr. Ramakrishna Ayyar has contended 
that that makes a vital difference in the 
matter. Under R- 1» U. 31, Civil P. C., 
the plaintiff, a submortgagee, as a per¬ 
son interested in the mortgage security, 
should have been made a party to defen¬ 
dant 5’s suit. Mr. Ramakrishna Ayyar 
oontends that, as he was not made a 
party, the payment in his absence did 
not discharge the mortgage to defen¬ 
dants 1 and 2, which is still available to 
the plaintiff. He has relied upon certain 
expressions in the judgment of their 
Lordships of the Privy Council in Shuki 
v. Ghulam Safdar Khan (5). Their Lord- 
ships there quote with approval as a 
oorrect statement the following senten¬ 
ces from the judgment of the High Court 
in the case : 

The pliintiff is a puisne mortgagee seeking 
to enforce her mortgage, the prior mortgagee in 
his suit hiving failed to make her a pirtv. It 
is the duty of the Court to give the plaintiff the 
opportunity o f occupying the position which 

(1) [190^3 1S\M. L. J. -162. 

(2) [1917] 37 I. C. 778. 

(3) [19053 29 Bom. 199=8 Bom. L. R. 836. 

(4) A. I. R. 1923 Rang. 30=105 I. C. 474=5 
Ra - ^ 749. 

(5) A. ,. Ti. 1922 P. C. 11=65 I. C. 151=43 
I. A. *65 = 13 All. 469 (P.C.). 


she would have occupied if she had been made 
a party to the former suit. " 

Mr. Ramakrishna Ayyar would have 
us interpret that as meaning that we 
must put the plaintiff in this case into 
the position in which he would hive been 
if he had been made a party to defen¬ 
dant 5’s redemption suit and that he 
must now get what he would have got, 
in that suit. But I do nob think that 
their Lordships, in quoting those expres¬ 
sions, meant to lay down that, when one 
of the proper parties to a mortgage suit 
was not impleaded, the suit should be 
treated as if it had never been or as if 

< 

the decision between the parties to the 
suit as it stood could be wiped out or 
that the hands of the clook should be 
pub back or that necessarily the omitted 
party must get all that he would have 
got in that suit. It has been decided 
that, if a proper party in a mortgage 
suit is omitted, then his rights are not 
affected by that suit in the sense that 
he can still pursue his own remedy. That 
is so on general principles and is made 
clear in Mulla Vittil Seethi v. Achnthan 
Nair (6) and Ghinnu Pillai v. Venkata- 
samy Chettiar (7). In this case the plain¬ 
tiff, as the submortgagee, had a right to 
sue for sale of the property mortgaged 
to him. If he was nob made a party to 
defendant 5’s suit, his right to bring his 
own suit was unaffected and could be 
pursued by him. But if he brought such 
a suit what would he get? Ail he could 
get would be a decree for sale of the 
mortgage right which was mortgaged to 
him and, if necessary and available, in 
duo course a personal decree against his 
mortgagors. It happens that in conse¬ 
quence of the redemption of the land 
mortgaged it is of no use to the plaintiff 
to bring that mortgage to sale. It is 
gou 9 ; and therefore all that remains to 
him is a personal decree against his 
mortgagors, to which the District Munsif 
has added a decree for sale of their pos¬ 
sessory right, if any. 

But Mr. Ramakrishna Ayyar has also 
contended that Sukhi v. Ghulam Safdar 
Khan (5) is a direct decision that a 
simple submortgagee left out of a mort¬ 
gage suit to which his mortgagor is a 
party can in all oases afterwards enforce 
his mortgage by sale. I think it is clearly 
a mistake to suppose that Sukhi v. 


(6) [1913] 9 I. G. 513. 

(7) [1917J 40 Mad. 77=34 I. C. 507. 
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Gthulam Safdar Khan (5) was a case 
dealing with a subuiorcgagee. In that 
oase the first mortgagee brought a suit 
for sale of his mortgage without implead¬ 
ing the second mortgagee, got a deoree, 
brought the property to sale and bought 
it himself. He died, bequeathing what 
he got by that purchase to his widow, 
and she gave it to secure certain annual 
payments to her for miintenanee. After 
that the second mortgagee brought a 
suit for foreclosure against the nephews 
omitting to make the widow a party. 
He got a decree for foreclosure and paid 
the nephews about Rs. 3,000 claimed by 
them under the first mortgage, which they 
put forward as a shield against the se¬ 
cond mortgagee. The second mortgagee 
then got possession of the property. In 
the suit which came before the Privy 
Council the widow sued for sale and she 
eventually got a decree for sale for the 
realization of the amount of Rs. 3,000, 
which had been paid by the second 
mortgagee on the first mortgage on the 
ground that the nephews had derogated 
from the right mortgaged to her to that 
extent. But it was also provided that 
if she wanted a decree to recover by sale 
any further amount on her mortgage, 
she must pay off the second mortgagee. 
On these facts, I think it is quite clear 
that the widow was not, as Mr. Rama- 
krishna Ayyar suggested, a submort¬ 
gagee. 

What was mortgaged to her was 
what her husband, the first mort¬ 
gagee, had got in his sale, i., e. the 
whole interest in the property to the 
extent of the equity of redemption and 
his own mortgage but excluding the in¬ 
terest represented by the second mort¬ 
gage. Their Lordships, while quoting 
from the judgment of the High Court a 
statement which they say is correct, 
quote her description as a puisno mort¬ 
gagee, as otherwise she would not have 
boon postponed to the second mortgagee. 
The case is therefore no authority for 
the proposition that a submortgagee 
left out of a redemption suit against his 
mortgagor which ends in redemption 
can claim afterwards to bring either the 
property originally mortgaged to his 
mortgagor or what was mortgaged to 
himself to sale. It is a fact as men¬ 
tioned by Spencer, J., in his judgment 
that Madhavan Nair.J., in Second Appeal 
No. 6f>8 of 1921 relied upon this judg¬ 


ment of the Privy Council in deciding 
in favour of a submortgagee in those 
circumstances. I think it is quite clear 
that Madhavan Nair, J., realized that 
the oase with which the Privy Council 
were dealing in Sukhi v. Ghulam Sardar 
Khan (5) was a puisne mortgagee’s oase, 
not a submortgagee’s case as has been 
suggested. But he regarded it as appli¬ 
cable to a submortgagee’s case. With 
respect I may perhaps point out that on 
a reference to the papers it appears that 
the case before Madhavan Nair, J., him¬ 
self was not merely a submortgagee’s 
case; it was a case of a puisne mortgagee 
also and therefore there is no doubt that 
the Allahabad case was applicable to it. 
But that case in my opinion is no autho¬ 
rity for giving a submortgagee a right 
which is claimed for him in this case In 
Muhammad Tlaji v. Moidin Kutti (8) a 
Bench of this Court decided that a Sub- 
mortgagee left out of a redemption suit 
against his mortgagor after redemption 
had been effeoted could not enforce hie 1 
submortgage. And I think it is quite 
easy to see that on principle there is a 
distinction between the position of a 
puisne mortgagee and a submorfcgagee 
in that respect. A puisne mortgagee 
obtains an interest in the property ori¬ 
ginally mortgaged and every puisne 
mortgagee in his turn has a right to' 
have his claim satisfied out of the pro¬ 
perty originally mortgaged until it is 
exhausted. A submortgagee has no 
direct iuterost in the property originally 
mortgaged by his mortgagor’s mortgagor. 
He has only an interest in the mortgage 
right obtained by his mortgagor a 
right which he knows is terminable and 
when that right has been legally termi¬ 
nated his security so far is gone. A 
mortgagor cannot be allowed by redeem¬ 
ing some of his mortgagees to defeot 
others but when a mortgagor wishes 
to exercise his leeal right to redeem a 
mortgage created by him, he cannot be 
obstructed or delayed by the existence 
of a submortgago of which ho has 
never had knowledge or notice. We 
are certainly not at liberty to allow new 
obstacles to be invented in the way of' 
redemption. 

So far I have bean dealing with the 
case as if defendant 5 had no knowledge 
nor notice of the plaintiff's sub nort- 

(8) A. I. R. 1921 Mad. 374=53 I. C. 192. 
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gage. Mr. Ramakrishna Ayyar has 
raised a contention that though defen¬ 
dant 5 had no actual knowledge of the 
submortgage, he had constructive no¬ 
tice of it. It is not suggested that the 
plaintiff was in posssssion of the pro¬ 
perty or that he had the kanam-deed in 
his possession when defendant 5 came 
to pay off the mortgage. Constructive 
notice is not suggested in either of those 
ways. But it is contended that, when 
defendant 5 brought his suit for redemp¬ 
tion, it was his duty under R. I, O. 34, 
Civil P. C., to bring before the Court all 
the parties interested in the mortgage 
security; and in order to perform that 
duty he ought to have searched the re¬ 
cords of the Registration Department, 
and, it he had dono so, he would have 
discovered the plaintiff’s submortgage. 
It cannot be contended in a case like 
this that the registration of the sub¬ 
mortgage itself was notice. That is not 
the law as it was at the time of defen¬ 
dant 5s suit nor is it even the law as 
alterod by the recent amendment of the 
Transfer of Property Act. And the cases 
I have quoted Narayana Mudali v. 
Haghavammal (1) and Chinnasioamy v. 
Venkataramakrishnayya (2), Sahadev 

Ravji v. Shekh Papa Miya (3) and 
Maung Sha?i Roya v. U Po Thaw (4), 
would all have been wrong if registra¬ 
tion ol the submortgage was itself no¬ 
tice. But the contention is that defen¬ 
dant 5, if he was to perform his duty 
to the Court, would have been bound to 
searoh the records of the Registration 
Department in order to find out who 
were the parties interested in the mort¬ 
gage security so as to make the array 
of defendants in his suit complete. As 
Mr. Ramakrishna Ayyar has urged in 
Tilakdhari Lai v. Khedan Lai (9) 
their Lordships of the Privy Council 
in discussing the duty of a plaintiff 
under S. 85, T. P. Act, before the pre¬ 
sent Civil Procedure Code came into 
force, to bring before the Court in a 
mortgage suit all the parties interested 
in the property say: 

“in order to discharge that duty the plain¬ 
tiff was bound to search the register, aud his 
omission to do so would be presumed to have 
been a wilful abstention from the search or 
gross negligence; and iu either case he would 
be deemed to have had notice of the faot that 


(9) A. I. R. 192' P. G. 112=57 I. G. 465=48 
Cal. 1=47 I. A. 239 (P.C.). 


be would have discovered if the search had been 
made.*’ 

Those remarks appear to be equally 
applicable to the duty of a plaintiff in a 
mortgage suit under R. 1, O. 34 of the 
Code; and in that sense I do not see 
how we can escape the result that defen¬ 
dant 5, when he brought his suit, must 
have had constructive notice of the plain¬ 
tiff s submortgage. But what is the 
result of that ? Defendant 5 did not 
perform the duty to the Court which 
should have been performed. He might 
have been penalized in various ways for 
that. Anything that was done in the 
suit in the absence of the plaintiff would 
not prevent the plaintiff from pursuing 
his own remedy as he might be advised. 
But can that affect the legal result of 
defendant 5’s redemption suit between 
the parties to it ? The suit was not 
altogether ineffective because the plain¬ 
tiff was not made a party to it. We 
cannot wipe out that suit; we can¬ 
not pretend that it was never heard 
and decided; we must respect its legal 
effect; and as between defendant 5 and 
his mortgagees, defendants 1 and 2, the 
legal effect of what happened in that 
suit is that their kanam was redeemed 
and, so far as they are concerned, is 
gone for ever. The plaintiff had only a 
mortgage right over that kanam, and, if 
the kanam is gone, then the whole 
foundation of his suit, so far as it is for 
sale, is gone too. In spite of the faot 
that in accordance with a very long 
course of decisions payment out of Court 
in redemption by a mortgagor to his 
mortgagee with the knowledge that 
there is a submortgagee who is not satis¬ 
fied cannot affect the submortgagee’s 
right, as in this case the mortgage has 
been redeemed in accordance with the 
deoree of the Court, we cannot turn the 
dock back and pretend for the benefit 
of the plaintiff or anyone else that that 
has not happened. That is in effect the 
way in which the question was dealt 
with in Muhammad Haji v. Moidin 
Kutti (8), and with respect I think that 
that is the way to look at it. 

There was one other contention raised 
by Mr. Ramakrishna Ayyar on the 
ground that the payment in this case 
was admittedly made by defendant 5 to 
defendants 1 and 2 after the preliminary 
decree in the redemption suit but not 
into Court. The payment was made out 
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of Court and was reported to the Court. 
He oontends that, after a preliminary 
mortgage-decree is made directing pay¬ 
ment of an amount into Court such and 
suoh results follow, but no payment out 
of Court has any valid effect. For that 
he relies upon Singa Raja v. Pethu 
Raja (10). What was decided in that 
case was that, if after a preliminary 
decree the mortgagor alleges that he has 
paid the amount due from him out of 
Court and the mortgagee disputes it, the 
Court will not recognize a payment not 
made in accordance with the directions of 
the decree into Court. But that can in 
no way affect the right of the mortgagor 
and the mortgagee to settle between 
;themselves out of Court and report the 
matter to the Court. If they are in 
lagreement and bring the payment to the 
notice of the Court, it is surely absurd 
for the Court to take up the position 
that the preliminary deoree still stands 
and can be pursued, although the par¬ 
ties do not wish it to be done. Certainly 
that oannot be done at the instance of a 
third party not impleaded in the suit. 

I may add in conclusion that this case 
has been argued before us as one of a 
mortgage and a submortgage. The mort¬ 
gage is a kanara, and a kanam is not 
a mortgage only; it is also a lease. But 
throughout these proceedings in all the 
Courts tho case appears to have been 
treated as one of mortgage, and in that 
way I have dealt with it. If it were 
treated as a case, not of a submortgage 
of a mortgage right, but of a mortgage of 
a leasehold right, still more if it were 
treated as a case of a mortgage of a 
kanam tenure under the new Malabar 
Tenancy Act, other considerations might 
arise. But I do not think that we ought 
to go into those aspects of the matter on 
the present oooasion in view of the way 
in whioh the case has been treated in all 
the Courts. 

In my opinion all tho appellant's con¬ 
tentions fail, and this appeal should he 
dismissed with costs. 

Anantakrishna Ayyar, J. —I agree 

P.R.S./K.N. Appeal dismissed. 

(10) U'JIQJ 42 Mad. 61=48 I. 0. 190. 
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Waller and Pandalai, JJ. 

( Yanati) Venkataraghavamma —Defen¬ 
dant-Appellant. 

v. 

(Byrisetty) Singarayya Setty and others 
—Plaintiffs—Respondents. 

Appeal No. 361 of 1927, Decided on 
21st July 1931, against order of Dist. 
Judge, Nellore, D/- 15th September 192^, 
in E. A. No. 191 of 1927 and O. S. 
No. 56 of 1925 

* Civil P. C. (1908), O. 21. R. 66 (e)-Court 
is justified in giving information material for 
judging nature and value of property. 

Where the Court thinks fit that it is mate¬ 
rial for the intending buyers to know that the 
property to be sold is under litigation and directs 
the amin to give them that information it is 
entirely justified in doing so: 41 Mad. 985, Diss. 
from. [F 119 C 2] 

P. Veukataramana Rao —for Appel¬ 
lant. 

M. Ramachandra Rao —for Respondents. 

Judgment. —This is an appeal against 
an order refusing to set aside a sale in exe¬ 
cution. Only two of the grounds urged 
before the lower Court are pressed here. 
The first is that bidders were scared 
away by a notification issued at tho sale 
itself, warning them that the appellant’s 
daughter's claim to the property had been 
dismissed and that she had filed a suit. 
Reliance is placed on some observations 
by Seshagiri Iyer, J., in Venlcataratnam 
v. Ranganayalcamma (l) at 997 on the 
undesirability of issuing such warnings. 
With groat respect we must express our 
dissent. R. 66 (2) (e), O. 21, Civil P. C., 
directs tho Court to specify; 

“ every other thing which the Court considers 
material for a purchaser to know in order to 
judge the nature and value of the property.” 

In this instance, the Court thought that 
it was material for intending buyers to 
know that the property was under litiga¬ 
tion and directed the amin to give them 
that information and we think that it 
was entirely justified in doing so. Nor 
docs the complaint comes very well from 
the appellant, for it seems tolerably ob¬ 
vious that it is she that is responsible 
for her daughter’s effort to defeat or 
delay the decree and the sale under it. 

The next complaint is that the sale 
was illegal as it was adjourned for over 
seven days. What happened was that 
the sale went on from day to day con¬ 
tinuously from ISth to 29th April which 
was neither illegal nor irregular. It was 

(1) [1918] 41 Mad. 985=48 I. C. 270 IF. 13.). 
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not adjourned in the proper sense of the 
word. The Judge was no doubt absent 
for three days while the sale was going 
on, but it appears that he had issued a 
general order that all sales were to con¬ 
tinue till his return. 

We find on both points against the ap¬ 
pellant. Assuming that there had been 
irregularities, it is for her to show that 
they caused her substantial injury. She 
complains that land worth Rs 40,000 
was sold for Rs. 6,000 odd. On the evi¬ 
dence, no doubt, it appears that the land 
might have been worth about Rs. 40,000 
had the title been clear; but what was 
the position? The appellant’s daughter 
had filed a suit claiming the property. 
The appellant was supporting her by ad¬ 
mitting that her own title was defective. 
She had, further, before the sale, aliena¬ 
ted nearly one third of the property to 
two of her relations. Under the circum¬ 
stances, if it fetched much less than its 
value, the fault would appear to be her 
own and no one else’s. We dismiss the 
appeal with costs. 

p.r.s./r.m. Appeal dismissed. 
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Reilly and Anantakrisiina 
Ayyar, JJ. 

Vijiaraghava Pillai —Appellant. 

v. 

Ponnammal and others —Respondents. 

Letters Patent Appeal No. 68 of 1927, 
Decided on 22nd September 1931, against 
deoision of Odgers, J., D/- 2nd September 
1926, in Second Appeal No. 182 of 1924. 

(a) _ Hindu Law—Widow—Nature of estate 
explained. 

It i 3 well-known that a Hindu widow's estate 
in her husband’s property is in some ways more 
than a life estate. But it is not an estate for 
life; it is an estate which determines either by 
her death or by her remarriage or by surrender. 

[P 121 0 1] 

(b) Hindu Law — Alienation — Widow 
Widow cannot defeat same by subsequent 
surrender. 

It is well settled that a widow cannot ali¬ 
enate her interest in her husband’s estate and 
then defeat that alienation by surrendering her 
interest in the estate to the next reversioner 1 
39 Mad . 1035; A. I. R. 1925 Mad. 1267 and 
A. J. R . 1915 Mad . 656, Foil. [P 121 C 1] 

(c) Hindu Widows' Remarriage Act 
(1856), S. 2—On remarriage husband s re¬ 
versioners succeed to his property unaffected 
by her alienations not binding on husband s 
estate. 

On their face the words in S. 2 “as if she had 
then died" appear to indicate that the intention 
of the legislature was that the same conse¬ 
quence should follow on her remarriage as would 
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follow on her death. The word “thereupon” iu 

S. 2 means “on her remarriage.” The words 
‘‘the property” mentioned in the concluding 
words of the seotion, must mean her deceased 
husband’s property. The words “the same” 
clearly and grammatically mean “the property” 
which is just previously mentioned. The effect 
of the section is this—that on the remarriage 
of the widow the nest heirs shall succeed to 
the husband's property unaffected by any aliena¬ 
tion which the widow could make but which 
would bind not the husband’s estate but only 
her own interest iu it. The intention of the 
section is that a Hiudu widow who marries 
a second time shall no longer derive any bene¬ 
fit from her first husband’s estate but that tho 
benefit of that estate shall go to the next 
reversioner. Therefore an alienation made by a 
widow of her husband’s estate not for necessity 
binding on that estate has no effect against the 
reversioners from the moment she marrios a 
second time: ( Case laio discussed) 

[P 122G 1 2] 

Anantakrisiina Ayyar, J. —Tho word “there¬ 
upon” occurring iu the section would seem to 
point out that the object of tho legislature was 
to affect only such rights of inheritance as had 
already opened, and not future rights of in¬ 
heritance. [P 124 C lj 

(dj Interpretation of Statute*—Exception*. 

Exceptions should not be enlarged in their 
scope more than what their wordings properly 
justify. CP l 23 0 2J 

T. M. Krishnaswamy Ayyar and 

T. E. Bamabhadrachariar—iot Appel¬ 
lant. 

M. S. Vcnkatarama Ayyar, and N. S. 
Srinivasa Ayyar and G. Jagadisa Iyet — 
for Respondents. 

Reilly, J.— In this case tbe plaintifl 
sued to recover possession of the land 
in question as purchaser from Ponnam¬ 
mal, whose interest in it was as widow 
of one Poongavana Gowndan. It is ad¬ 
mitted that his purchase was only of 
the widow’s interest and could not bind 
the husband's estate. After the date of 
the plaintiff’s sale-deed Ponnammal 
married again. Defendant 2, who is 
Poongavana Gowndan’s mother, con¬ 
tended that on Ponnammal’s remarriage 
the reversion to Poongavana Gowdans 
estate fell in to her and that the plain¬ 
tiff’s purchase was no longer of any 
effect. She and her alienee, Defendant 4, 
contested the suit. The Distriot Munsif 
made a decree for the plaintiff; but on 
appeal that was reversed by the Sub¬ 
ordinate Judge, who found as a faot that 
Ponnammal bad married again after boi 
sale to the plaintiff, disagreeing on that 
point with the Distriot Munsif. There 
was a second appeal to this Court, which 
was disposed of by Odgers, J., & 6 io vc *' 
ving only a question of faot andtherefoie 
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dismissed. Tbe present appeal is against 
that decision. 

It is urged for the plaintiff, who is the 
appellant here, that Ponnammal’s re¬ 
marriage did not put an end to his 
rights in virtue of his purchase and that 
his rights continue until Ponnammal’s 
death. It is not disputed that in the 
oaste to which Ponnaracual belongs re¬ 
marriage of widows is permitted by 
oustom, and the fact that Ponnammal 
married a second husband after her sale 
to the plaintiff cannot now be disputed. 
Nor is it disputed for the plaintiff that 
Ponnammal’s interest in her first 
husband’s estate as his widow would 
ordinarily come to an end with her re¬ 
marriage as with her death, but to that an 
exception is urged, viz., that her second 
marriage could not affect the plaintiff’s 
rights as purchaser from her so a 3 to cut 
them short before her death. It is well 
known that a Hindu widow’s estate in 
her husband's property is in some ways 
more than a life estate. But it is not an 
estate for life: it is an estate which 
determines either by her death or by her 
remarriage or by surrender. Mr. Krishna- 
swami Ayyar for tho plaintiff has 
urged before us that, if a widow’s estate 
comes to an end by remarriage, then 
that does not affect the rights of an 
alienee from her until her death any 
more (.ban the surrender of her estate 
could do so. He asks us to apply to 
this case the analogy of a widow’s sur¬ 
render of her estate to the next rover- 
aioner. There is no question that, so far 
as this Court is concerned, it is well 
settled that a widow cannot alienate her 
interest in her husband’s estate and then 
defeat that alienation by surrendering 
her interest in the estate to tho next re¬ 
versioner: Subbamma v. Subramanyam 
(U, Sundarasiva liao v. Viyanna (2), and 
Sinyaram"Ghettiar v. Kalyanasundaram 
Pillai (3), Mr. Krisbnaswami Ayyar 
asks us to say that, if a widow cannot 
defeat her alienee by surrendering her 
estato to tho next reversioner, likewise 
she oannot defeat her alienee by marry¬ 
ing a second time. I think that this 
argument from analogy is very unsafe. 
There are obvious distinctions between 
tho position of a surrendering widow and 

(1) [191GJ 39 Mad. 1035=32 I. 0. 818, 

(2) A. I. R. 1925 Mad. 1207=91 I. 0. 401 = 
48 Mad. 933. 

(8£A. I. R. 1915 Mad. 656=26 I. C. 1. 
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of a remarrying widow. A widow who 
surrenders her interest in her husband’s 
estate to the next reversioner is nonethe¬ 
less his widow; she remains a member 
of his family. But a widow who mar¬ 
ries a second time is no longer in effect 
the widow of her first husband; she has 
left his family finally; she has become a 
member of another family. And we 
must remember, as has often been poin¬ 
ted out, that the right of a widow to 
surrender her interest in her husband’s 
estate to the next reversioner depends 
upon judicial decisions, and Courts in 
adopting and approving and enforcing the 
results of such surrenders have felt it 
necessary to guard against this develop¬ 
ment of the law being put to fraudulent 
uses. They have felt it necessary to lay 
down that a widow cannot alienate her 
interest one day and tako the proceeds, 
and next day in collusion with the re¬ 
versioner surrender her interest to him 
and so defeat her alienation. It is 
neoessary that Courts should not follow 
a development of the law to which they 
have given countenance to be turned into 
an instrument of fraud. But the re¬ 
marriage of Hindu widows and its inci¬ 
dents are matters of custom or of legis¬ 
lation ; and the Courts have no power 
to restrict such rights of remarriage or 
the incidents of remarriage or to qualify 
them in any way. Moreover, as Mr. 
Venkatarama Ayyar has pointed out, 
it is one thing to say that a widow shall 
not be allowed by her surrender to out, 
short the effeot of a grant which sire 
has herself made within her powers, and 
quite another thing to say that, when 
her own estate has oorne to an end by re¬ 
marriage, nevertheless something which 
she has carved out of that estate by 
grant shall somehow be prolonged for a 
furthor period. In my opinion this sup¬ 
posed analogy between a surrendering 
widow and a remarrying widow is of 
very little help to us. 

It is better for us to turn to the lan¬ 
guage of S. 2, Hindu Widows’ Remar¬ 
riage Act, which Mr. Krishnaswami 
Ayyar admits, covers this case, although 
this is a case where a widow could re- 
marry by the custom of her caste. I ag¬ 
ree with Mr. Krishnaswami Ayyar, that 
we must be very oareful in interpreting 
that seotion, not only because it imposes 
a forfeiture, but also because it is in it¬ 
self an exception to the more general 


VlJIARAGHAVA V. PONNAMMAL (Reillv, J.) 




122 Madras 


VlJIARAGHAVA V. PONNAMMAL (Reilly, J.) 


1932 


rule laid down in S. 5 of the Act. S. 2 
provides : 

“ All rights and interests which any widow 
may have in her deceased husband's property by 
wav oi maintenance or by inheritance to her 

husband.shall upon her remarriage 

cease and determine as if she had then died." 

Now on their face the words “as if she 
had then died ” appear to indicate that 
the intention of the legislature was that 
the same consequence should follow on 
her remarriage as would follow on her 
death. It cannot be denied that on the 
death of Pcnnammal, if she had not re¬ 
married, such an alienation as the one 
she made in favour of the plaintiff would 
have no longer any effect against con¬ 
testing reversioners. Bub Mr. Krishna- 
swami Ayyar has laid stress upon the 
fact that the words in that section are : 

“ any rights or interests which the widow may 
have in her deceased husband’s property,’ 

not “ any rights which she may have or 
may have had and he contends that 
the section means that the only rights 
affected are those rights which a widow 
still has at the time of her second mar¬ 
riage and that they do not include any 
rights which she has alienated before her 
remarriage. Grammatically I think it is 
possible to put that interpretation on 
that part of the section as it stands; bub, 
when wo are interpreting a section, we 
must be careful to read the whole of it. 
The concluding words of the section are 
to my mind very enlightening on this 
point. They are : 

" and tbo next heirs of her deceased husband 
or other persons entitled to the property on her 
death shall thereupon succeed to the same ’ 
therehpon ’ in this connexion meaning 
on her remarriage.’ Now “ the pro¬ 
perty ” mentioned in these concluding 
words of the section, must mean her 
deceased husband's property. That 1 
think is incontestable. The conclusion 
of the section is that the next heirs 
shall thereupon succeed to the same. 
The words “ the same ” I think clearly 
and grammatically mean the pro¬ 
perty," which is just previously men¬ 
tioned. The effect of the section is 
'this: that on the remarriage of the wido v 
the next heirs shall succeed to the hus¬ 
band’s property unaffected by any alie¬ 
nation which the widow could make but 
which would bind nob the husband’s 
estate but only her own interest in it. 
When we examine the whole section 
carefully I do not think it is possible to 
put upon it the construction whioh 


Mr. Krishnaswami Ayyar urges us to put 
on it. Nor do I think that we are as¬ 
sisted in th6 question before us in this 
case by any of the decisions to the effect 
that the section does not affect rights of 
inheritance which may come to the 
widow in future ; for instance any right 
of inheritance to her son after the dat9 
of her second marriage. 

Bub, if there were any difficulty about 
the grammatical interpretation of the sec¬ 
tion, it would be justifiable for us to 
consider whether the interpretation, 
which Mr. Krishnaswami Ayyar would 
have us put upon it, that the second mar¬ 
riage of the widow does not itself have 
any effect upon alienations made by her 
before that marriage, is consistent with 
the policy of the section. Now I do not 
think it can be denied that the intention 
of the section is that a Hindu widow 
who marries a second time shall no 
longer derive any benefit from her first 
husband’s estate but that the benefit of 
that estate shall go to the next rever¬ 
sioner. if we accepted Mr Knshna. 

swami Avvar’s interpretation of the sec¬ 
tion, thalf intention could be most easily 

Tf a widow who had decided 

to marry a second time tomorrow could 
sell the whole of her interest in her first 
husband’s estate to-day and take away 
the proceeds with her for her own benefit 
or that of her second husband, and her 
alienee could go on enjoying the first 
husband’s property until her death, the 
object of the section would be entirely 
defeated. And we should get to the ab- 
Burd position that the widow could create 
an estate for her alienee, which she her¬ 
self could never have enjoyed, and that 
she could prolong that estate long after 
her own interest in her first husband’s 
estate had finally determined. The 
interpretation proposed by Mr. Krishna¬ 
swami Ayyai*, examined in that way, 
will bo seen to make it possible that the 
section should be defeated and turned 
into absurdity. 

But this is not a new question, we 
need not depend entirely upon our own 
views of the matter, though we have had 
the benefit of a long and interesting 
argument upon it. A Bench of this Cour 
in Muthu Naicken v. Srinivasa A.yy iV *' 
gar (4) decided that an alienation in a ^ 
by a widow of her husband’s estate D ^ 
f or necessity bindin g on that estate^H- 

(4) [1911] 8 I. G. 269. 
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no effect against tha reversioners from 
the moment she married a second time. 
That decision is I think binding upon us, 
and I cannot agree with Mr. Krishna- 
swami Ayyar that we are entitled to 
disregard it because there is no very 
elaborate discussion of S. 2, Hindu 
Widows' Remarriage Act, in it. That sec¬ 
tion i3 referred to by the learned Judges, 
and they obviously base their decision 
upon their interpretation of it. Mookerjee, 
J., in 1907, gave a similar decision in 
Nityamadhava Das v. Srinath Chandra 
Chukarbutty (5). The same view was ex¬ 
pressed, no doubt obiter, by Bhasbyam 
Ayyangar, J., in Sreeramulu v. Krisht- 
amma (6). And it may also be noticed 
that in Matungini Gupta v. Ram Rutton 
Roy (7), Petheram, C. J., referred to the 
estate which a widow takes by inherit¬ 
ance from her husband as being deter¬ 
mined by her re-marriage. Both reason 
and authority therefore appear to me to 
be against Mr. Krishnaswami Ayyar’s 
contentions. 

In my opinion the decree of the lear¬ 
ned Subordinate Judge was correct, and 

this appeal should be dismissed with 
costa. 

Anantakrishna Ayyar, J.— I agree. 
Chough the learned Judge before whom 
the second appeal came on for hearing 
disposed of it by saying: “This is entirely 
a question of fact and there is no ques¬ 
tion of law, it is clear that an impor¬ 
tant question of law arises in the second 
appeal. The plaintiff as the purchaser 
from defendant 1, the widow of the last 
male owner, sued to recover possession 
of the properties in suit; defendant 2 is 
the mother of the last male owner, de¬ 
fendant 4 is the alienee from defen¬ 
dant 2, and defendant 3 is the grand¬ 
mother of the last male owner. The 
question whether defendant l did in fact 
remarry or not is now set at rest by the 
finding arrived at by the lowor appellate 
Court that sho did rornarry P. W. 5, 
though defendant 1 as well as P. W. 5 
denied the factum of romarriage. We 
havo got the evidence of P. W. 5 (the nat- 
tamaigar) on the side of the defendants 
whioh the lower appellat Court has bo- 
lieve l, and I think that this question of 
remarriage should be bakon to be con- 

el u ded^i y^h atJindhlSl_JHllLjJL_[i^_yi£ 

(5) [1909] 8 0. L. J. 512. 

(6) [1903] 26 Mad. 143=12 M. L. J. 197. 

(7) [1892] 19 Cal. 299. 
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learned advocate for the appellant seri¬ 
ously discussed only the question of law 
that arises on that finding. 

The learned advooate for the appellant 
argued that on a proper construction 
of S. 2, Hindu Widows’ Remarriage 
Act, a purchaser from such a widow be¬ 
fore her re-marriage does not lose the 
rights in the life estate already conveyed 
by the widow so long as the widow is 
alive, even when, as here, the sale was 
not for purposes binding on the rever¬ 
sioners. Now the nature of a widows’ 
estate under Hindu law has been des¬ 
cribed by the Privy Council in Moni 
Ram Kelita v. Korikolitani (8), at p. 789. 
It is a peculiar kind of estate not having 
any real analogy to estates known else¬ 
where. The learned advocate argued 
that in construing S. 2, it would be re¬ 
levant to bear in mind the faot that this 
Court has held that after a sale of any 
property forming part of her husband's 
estate, if a Hindu widow should sur- 
render her husband’s estate to the next 
reversioner, then the rights of such trans- 
feiee are not affected by the surrender, 
and he invited us to hold that the same 
should be the result when such a widow 
makes an alienation and then remarries. 
On the other hand the learned advooate 
for defendant 2 and her alienee invited 
to bear in mind the decision of the Full 
Bench of that Court in Vaidyanatha 
bastri v. Savithri Ammal (9) where it 
was held that when, after an alienation 
by a widow, she adopts a son to her late 
husband, the adopted son is nob .bound 
by the alienation, unless the alienation 
be for purposes binding upon the last 
male-holder’s estate, but could get posses¬ 
sion from the alienee before the widow's 
death. For my part, I should like to ap¬ 
proach the decision of this case by ex¬ 
amining the wordings of the Hindu 
Widows’ Remarriage Act. The first sen¬ 
tence of S. 5 enacts: 

Except as in the three preceding flections is 
provided, a # widow shall not, by reason of her 
remarriage, forfeit any property or anv right to 
which sho would otherwise be entitled;” 

Seotion 2 is therefore an exception, and 
according to the ordinary rules of inter¬ 
pretation, exceptions should not be en¬ 
larged in their scope more than what 
their wordings properly justify. I agree 
wit h the learne d advooate for the a p- 

(8) (1880] 8 Oal. 776=7 I. A. 115=6 O. L. R. 

322 (P.O.). 

(9) (1918J 41 Mad. 75=42 I. C. 245 (F.B.J 
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pellanfc so far. But when the learned 
advocate asks us to hold that the effect 
of S. 2 is to work a forfeiture only with 
reference to any property of her late 
husband which she may actually have 
in her possession at the time of the 
marriage, I think that the wordings 
of the seotion do not support such a 
contention. The first portion of the sec¬ 
tion refers to the rights and interests 
which a widow may have in her deceased 
husband’s property, and provides that 
they shall determine upon her remar¬ 
riage as if she had then died. Assuming 
that there would have been difficulty if 
the section had stopped there, we have 
got in the section further words which 
seem to me to lead strongly against the 
inference which the learned advocate for 
the appellant asked us to draw. They 
are 

“ and the next heirs of her deceased husband or 
other persons entitled to the property on her 
death shall thereupon succeed to the same.” 

It is therefore reasonably clear to my 
mind that what is forfeited upon her re¬ 
marriage is the property of her deceased 
husband, that is, what is called the hus¬ 
band’s estate. In cases where a portion 
of the property belonging to the hus¬ 
band’s estate had been alienated for pur¬ 
poses binding upon the estate, we must 
take it that such alienated property no 
longer forms part of the estate Hav¬ 
ing regard to the last portion of the 
section, I think that the reasonable in¬ 
ference to bo drawn is that the widow on 
her remarriage forfeits all rights to the 
properties of her husband and that the 
next heirs of her deceased husband or 
other persons entitled to the property 
on her death shall thereupon succeed to 
the same. The learned advocate further 
argued that having regard to the deci¬ 
sions which held that a widow’s future 
rights of inheritance are not in any way- 
interfered with by S. 2. the construction 
suggested by the respondents’ advocate 
is not tenable. I think that these deci¬ 
sions do not really help us in construing 
the section with reference to the property 
which really formed her husband's estate 
and to which she succeeded on her hus¬ 
band’s death. The word “ thereupon” 
occurring in the seotion would seem to 
point out that the object of the legisla¬ 
ture was to affect only such rights of in¬ 
heritance as had already opened, and not 
future rights of inheritance; and there¬ 


fore, these decisions do not really help us 
in the present case. 

The question regarding the construc¬ 
tion of this section does not arise for the 
first time now. 

In Sreeramulu v. Krishtamma (6),atp. 
155, the learned Judge, Mr. Bhashyam 
Ayyangar, construed the section in a way 
inconsistent with the construction sought 
to be put upon it by the learned advo¬ 
cate for the appellant. I also find that 
incidentally Kumaraswami Sastri, J., 
had also occasion to construe the general 
scope of the section. I find that in the 
case in Vaidyanatha Sastri v. Savithri 
Animal (9) at p. 94, this is whit the 
learned Judge says: 

“I fiud it difficult to see how the purohaeer 
from a Hindu widow who has only limited 
powers of alienation and who alienates proporty 
without any necessity or justifying circum¬ 
stances such as would bind the reversioners 
after her death or her remarriage can invoke 
any principles of Hindu law or any equity to 
prevent etc.” 

Again, atp. 101, he says: 

“It is difficult to see why a purchaser who 
purchases without any necessity for the sale and 
who knows ihit death or remarriage would put 
an end to her rights should bo enoouraged otc." 

No doubt the learned Judges had not 
to decide any question directly arising 
out of S. 2, but I*take these observations 
as helping me, to some extent, in my 
construction of S. 2 cf the Act, and as 
showing how the learned Judges under¬ 
stood tbo section. 

In Nitya Mahadhav Das v. Srinath 
Chandra Chukerbutty (5). Sir Ashutosb 
Mookerjee, J., of the Calcutta High Court 
has gone elaborately into the question 
and has construed that section; and with 
respect, I adopt his construction. In 
Allahabad it is true, as was pointed out 
by the learned advooate for the appellant 
the course of decisions would seem to be 
in favour of the construction he suggests. 
But in Mula v. Partab (10) the learned 
Chief Justice and Banerjee, .1., as I under¬ 
stand their judgments, gave it as their 
opinion that but for the course of deci¬ 
sions in that Court they would not be 
prepared to adopt that construction. But 
there is something more direct than all 
the above, to help me .in deciding this 
ease, for in Muthu Naicken v. Srinivasa 
Ayyangar (4), a Bench of this Court had 
to decide exactly the very same question 
that we have to decide in this oase. I he 
learned Judges, Abdur Rahim^and 

(I0) _ [1910] 32 All. 499=6 I. 0. 116. 
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Krishnaswamy Ayyar, JJ., No doubt I 
did nob think it neoessary to discuss the 
wording of S. 2 as elaborately as they 
would undoubtedly have otherwise done 
bub for the faot that their attention was 
dr iwn to the case in Nitya Mahadhava 
Das v. Srinath Chandra Chuclcerbutty (5) 
where the wordings of S. 2 were discus¬ 
sed by the learned Judge Mookerjee. J. 
of the Calcutta High Court, and their 
Lordships wore content to refer to that 
case and adopt the reasoning contained 
therein. One thing that struck me in the 
course of the arguments advanced before 
us by the learned advocate for the appel¬ 
lant is this: Why should purchasers of 
properties from a widow bo made to suf¬ 
fer in case of her remarriage more than 
in the ca3e of a surrender by her subse¬ 
quent to the alienation ? The answer to 
that seems to be supplied by Kumara- 
awarni Saatri, J., in the course of his 
judgment in Vaidyanatha Sastri v. Savi- 
thri. Animal (9). At v. 99, this is what the 
learned Judge says: 

“Reference has been ra ido to cases where it 
ha.3 boon held Lb it a reversioner to whom the 
widow surroniors thoe3tite and thereby accele¬ 
rates the sucoossion cannot sue to set aside the 
alienation made by her till she dies. These 
oases have in my opinion no bearing or applica¬ 
tion to cases of adoptiou by the widow. The 
whole doctrine of surrender and consequent ac¬ 
celeration of the estate of (he reversioners has 
no basis in I Linda Smrithis but h is been evolved 
by Courts of justice on general principles of 
jurisprudence. It is clear that the surrender 
by the widow and the acceptance or the estate 
by the reversioner are purely matter of con¬ 
tract.*’ 

The law of surrender, as administered 
by Court being thus the result of practi¬ 
cally Judge-made law, and being .also 
materially shaped by the principles of 
justice, equity and good conscience Courts 
have held that in deciding questions rela¬ 
ting to surrender bhe'principles of justice, 
equity and good aonscienoe should be 
borne in mind. But I doubt whether 
that reasoning would apply to cases 
wlmro a Hindu widow ceases to represent 
the estate of the last tnalo-holder, her 
husband, by reason of her remarriage. 
If any analogy is permissible I am in¬ 
clined to think it is the analogy of cases 
relating to adoption—whore Courts hive 
hold that an alienation made by a widow, 
for purposes not binding on the estate, 
would not be binding on the adopted son, 
evon though the adoption is made subse¬ 
quent to Buoh alienation and that the ad¬ 
opted son would at once be entitled to 


possession of such property. But it ia 
enough to state that in the case before us 
we are bound by the provisions of the 
statute, and having given my best con¬ 
sideration to the arguments advanced be¬ 
fore us, I am of opinion that nothing 
material bas been urged which would 
justify us in coming to a conclusion con¬ 
trary to the decision in Muthu Naickan 
v. Srinivasa Ayyangar (4). 

I agree with my learned brother that 
this'Letters Patent Appeal should be dis¬ 
missed with costs 

p.r.s./b. v. Appeal dismissed. 
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Ramesam and Venkatasubba Rao, JJ. 

(Sree Rajah) Vasi Reddi Srichandra 
Mouleswara Prasada Bahadur Zamin- 
dar Garu —Petitioner. 

v. 

Secy, of State and others —Respondents. 
Civil Misc. Petns. Nos. 1338 to 1340 
of 1929, Decided on 10th April 1931, 
Petitions for leave to appeal to His Ma¬ 
jesty in Council against decision in A. S. 
Nos. 214 and 245 of 1922. 

(a.) Civil P. C. (1908). O. 45, R. 4—“Judg¬ 
ment" means judgment appealed against. 

The word “judgment" in O. 45, It. 4, means 
the judgment appealed against and has nothing 
to do with the judgments of the Courts below” 
A. I. R. 1921 Pat. 97, Ref. [P 126 C 1] 

❖fb) Civil P. C. (1908), O. 45, R. 4—Spirit 
and not the letter of R. 4 should be observed 
— Separate judgments may be treated as one. 

Whore the two separate suits that are to be 
consolidated for purposes of valuation are not 
disposed of by the same judgment but have 
been decided by judgments that are almost 
identical, the High Court should look to- the 
spirit aud not to the letter of the rule and hence 
the separate judgments may bo regarded as the 
same judgment : .4. I. R. 1927 Rom. 19, Foil. 

, 4 [P 126 C 2] 

(c) Civil P.C, (1908), O. 45. R, 4—Court- 
fee value is the least market value. 

The defendant who adopts the plaintiff’s 
value cannot prevent the appellant (plaintiff) 
from showing that the market value is higher 
than thecourt-fee valuo, but whore the plain¬ 
tiff wants to appeal and is content with the 
court-feo value, the defendant who .adopts it for 
his own purposes cannot siy that the real valua¬ 
tion is lower thin the court-foo value. This is 
because tho presumption in all such cases is 
that the court-feo value at least represents the 
minimum valuo, i. o„ the court-fee value is tho 
least possible market value : 0 I. C. 792, Rel. 
on ; i Caie lato diicutted). fp 1/7 n ej 

Ci . vil P C (1908), O. 45, R. 4 — Pom 
sibility of similar litigation in same Presi¬ 
dency-Petitioner for consolidation cannot 
add this value unless other litigation is 
affected by res judicata. 

The mere possibility of similar litigation in 
tho same Presidency will not entitle the peti- 
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tiouer for leave to consolidate suits for purposes 
of valuation to add to the value unless the other 
litigation will be affected by the doctrine of res 
judicata in which case it helps : A. I. R. 1929 
Mad. 780, Foil. [P 128 C 2] 

(e) Civil P. C. (1908), O. 45, R. 4 — Discre¬ 
tion to be in applicant's favour. 

Unless sufficient grounds are shown, the Court 
would exercise its discretion in favour of the ap¬ 
plicant. [P 128 C 2] 

Advocate-General and P. Satijanara - 
yana Bao —for Petitioner. 

Govt. Pleader —for Respondent 1. 

Ramesam, J. —Of the above petitions 
C. M. Ps. Nos. 1338 and 1339 of 1929 are 
applications for leave to appeal to the 
Privy Council against our judgments and 
decrees in A. S. Nos. 244 and 245 of 1922 
respectively. C. M. P. No. 1340 of 1929 
is an application under O. 45, R. 4, Civil 
P. G., for a consolidation of the other 
petitions for purposes cf pecuniary valua¬ 
tion and hearing. It is convenient to 
take up the third petition in the first 
instance, as the disposal of the other two 
petitions depends upon the disposal of 
this to a certain extent. Under 0.45, 
R. 4, Civil P. C., we have power to con¬ 
solidate the two suits for purposes of 
valuation, if they are decided by the 
same judgment. In the High Court they 
are undoubtedly decided by the same 
judgment, but it isobjected by the learned 
Government Pleader that they were not 
decided by the same judgment in the 
lower Court and therefore O. 45, R. 4. 
does not apply. But in the first place I 
think the word “judgment” in O. 45, R. 4 
means the judgment appealed against and 
has nothing to do with the judgments of 
the Courts below : vide Deokinandan 
Prasad v. Narasingh Baut (l). It is true 
that if this condition is satisfied, we con¬ 
solidate not merely the appeals before 
us but all the proceedings in the suits. 
Moreover a comparison of the so-oalled 
separate judgment of the first Court 
shows that the second judgment in A. S. 
No. 245 is praotically a copy of the first 
Court's judgment rewritten omitting a 
few sentences or paragraphs. Except 
that two sentences in sub-para. 3 
of para. 2 are omitted and para. 4 
(the summary of defendant 3’s written 
statement which is unnecessary for the 
other cases) is also omitted, the judgment 
is identical up to para. 22. Para. 23 in 
the first case is not reproduced in the 
second case as it refers to a point which 

(1) A. I. R. 1921 Pat. 97 = GO I. C. 517 = 6 
, Pat. L. J. 97. 


does not arise in the second case. The 
rest of the judgment is again identical. 
In a matter of this kind we think we 
should look to the spirit of the rule and 
not the letter. This is the view taken 
by the learned Judges of the Bombay; 
High Court in Jivangiri v. Gajanan 
Narayan (2) I think that the judgments 
of the lower Court must be regarded as 
the same judgment and therefore the 
objection of the learned Government 
Pleader is disallowed. We are prepared 
to consolidate the value of the suits if it 
is of any use to the petitioner. 

This leads us to the next question whe¬ 
ther even after the consolidation, the 
value of the two suits together exceeds 
Rs. 10,000. When these petitions came 
on for disposal before us last time, we 
called for a report from the Subordinate 
Judge of Bezwada as to the value of the 
lands now and at the time of the suits. 

In the view I now take probably it 
would have been unnecessary to call for 
such a report as to the valuation of the 
lands at the time of the suit if an order 
was passed on the petition for consolida¬ 
tion. Bu'. at that time, we pissed no orders 
on the petition for consolidation. We 
9imply said we would call for a report and 
dispose of the petition after the report is 
received. The report of the Subordinate 
Judge now is that the value of the lands 
in the first suit is Rs. 3,954 and in the 
second suit Rs. 5.8G8 omitting annas and 
pies. These values together with the 
value of the mesne profits claimed by the 
plaintiff prior to the plaint will certainly 
make the value Rs. 10,000. But the value 
of the two suits at the time of the suit- 
does not amount to Rs. 10,000 according 
to his present report. In the first case 
ho found the value to be Rs. 3,217 and in 
the second case he found it to be Rupees 
4,085. These two values with the amount 
of mesne profits claimed do not bring the 
value up to Rs. 10,000. It is claimed by 
the learned Advocate-General appearing 
for the petitioner that it is not open to 
the respondent to go below the value 
given to these suits in the plaint because 
he adopted those values for the purposes 
of ohosing the forum for his appeal when 
he filed the appeals from the decision of 
the Subordinate Judge to the High Court. 
If the valuation of the two suits were less 
than Rs. 5,000. the Government’s appeals 

(2) aTI. R. 1927 Bom. 19=100 I. C. 148 = 60 

Bom. 753. 
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■would lie in the District Court of Kistna 
aud not in the High Court. It is only 
because the value of each of the two 
suits was more than Rs. 5.000 that the 
appeals lay to the High Court. The 
Government did not object to the valua¬ 
tion of the plaint in the written state¬ 
ment and adopting the value of the suits 
as valued by the plaint they filed ap¬ 
peals to the High Court. It is therefore 
contended by the learned Advocate-Gene¬ 
ral that it is not open to him to say that 
the values were less. He relies on the 
decision of the Privy Conncil in Kristo 
Indro Saha v. Huromonee Dassee (3). 

The learned Government Pleader seeks 
to distinguish this case on the ground 
that the principle mentioned therein, 
namely, tha tthe opposite party when 
adopting the plaintiff's valuation cannot 
reprobate it afterwards applies only 
where the valuation of the plaint was a 
valuation based on the market value and 
not under the rules mentioned in the 
Court-fees Act. Tne decision in Kristo 
Indro Saha v. Huromonee Dassee (3) 
was followed by us in Chelasani Rat- 
tayya v. Anno Brahmayya (4) and also 
in M. Venkatarayudu v. M. Venkanna 
(5). But these decisions do not help us 
to decide the distinction now drawn by 
the learned Government Pleader. This 
principle was applied by Sir Lawrence 
Jenkins, C. J,, in another case in Kumar 
Basanta Kumar Roy v. Secretary of 
State (6). 

The learned Advocate-General points 
out in reply to the.Government Pleader 
that in the case in Kristo Indro Saha 
v. Huromonee Dassee (3) the valua¬ 
tion made by the plaintiff which the 
defendant had adopted for his appeal 
and which afterwards was opposed 
by very strong affidavits was itself 
a court-fee valuation of 15 times the 
profits of the land and the Court-fees 
Act then in force is the same as the 
Lourt-feos Act in force now. But this 
aspoot of the question was not disoussed 
or dealt with by the learned Judges who 
disposed of the petition. But we can¬ 
not assume that the aspect was not pre¬ 
sent in tho minds of their Lordships. 
About the same time tho same Lord- 
ships of tho Privy Council disposed of 

(3) [1875] 1 I. A. 84=3 Sar. 317 (P. C.). 

(4) A. I. R. 1925 Mad. 1223=91 I. C. 572. 

(5) A. I. R. 1927 Mad. 802=101 I. C. 577. 

(6) [1910] 6 I. C. 792. 


another case on a similar question in 
Baboo Lakraj Roy v. Kanhya Singh (7). 
The interval betweeu the two judgments 
is five months. In the second case it 
was held that a party is not precluded 
from showing that the ’market value is 
higher than the court-fee valuation 
which he adopts for purposes of stamp 
duty. These two cases together were 
discussed by Sir Lawrencs Jenkins C. J. 
in the Calcutta case already referred to; 
Kumara Basanta Kumar Roy v. Secre¬ 
tary of State (6). At p. 873 his Lord- 
ship observes; 

“But this involves no conflict of opinion; in¬ 
deed it may be pointed out that in both the 
cases I have mentioned the judgment was deli¬ 
vered by Sir James Colville and the members 
of the Board were the same. And tho distinc¬ 
tion is obvious; for in the earlier case the en¬ 
deavour was to lower the valuo of the subject- 
matter and this was made by one who had 
adopted it for the purpose of the previous ap¬ 
peal preferred by him so th it the principle 
that a party cannot approbate and reprobate 
governed. In the other cases which are col¬ 
lected in Uari Mohan Misser v. Surendra 
Narain Singh (9) tho endeavour was to raise 
the value and this was made in circumstances 
whoro that principle coinld not be invoked. I 
therefore hold that we must tako the value of 
the property as that laid in the plaint and 
adopted by the reports for tho purposes of tho 
appeal to this Court.” 

As I understand his Lordship's judg¬ 
ment the defendant who adopted the 
plaintiff's valuecanuot prevent the appel¬ 
lant from showing that the market value 
is higher than the court-fee value but 
where the plaintiff wants to appeal and 
is content with the court-fee value the 
defendant who adopted it for his own 
purposes cannot say the real valuation is 
lower than tho court-fee value. The real 
reason behind this seems to be this: that 
the methods of valuation adopted in the 
Court-fees Act. 1870, really represented 
the modes of estimating the minimum 
value of the lands. It is not that the valua¬ 
tion of the subject-matter as mentioned 
in S. 7, Cl. 5, does not represent anything 
connected with the value of the land. It 
did represent tho minimum value of the 
land. After the lapse of 30 (Jr 40 years 
tho valuo of the lands has considerably 
increased. Now the lands are worth 
far more than the value adopted on the 
principles of the Court-fees Act. That 
being the case it is inconceivable in 
these days to get a case where the Court- 
fee value should be more t han the mar- 

(7) [1873] 1 I. A. 317=3 Sar. 373 (P. C ). 

(8) [1904] 31 Cal. 301. 
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ket value. The court-fee value gene¬ 
rally is far below the market value. The 
Court-fees Act is intended to give the 
benefit of a lower valuation for the pur¬ 
pose of court-fees. But where the defi¬ 
nite rules are not available the resi¬ 
duary clause refers the party to market 
value. Seeing it is not human nature to 
value the subject-matter of a suit at a 
value higher than its real value it is not 
easy to imagine that the plaintiff has 
over-valued the lands in this case solely 
iby anticipating the difficulty which has 
now arisen. The presumption therefore 
in all such cases is that the court-fee 
value at least represents the minimum 
value. The presumption becomes very 
strong where the other party adopts it 
'and uses it because both parties would 
then have aoquiesced in that value. It 
is said it is not open to one party after¬ 
wards to argue that the real value of the 
land is lessthan the oourt-fee value given 
by one and adopted by the other. If this 
is really the reason underlying the 
decision from Kristo Indro Saha v. Huro- 
monee Dassee (3), onwards it seems to me 
that we ought to adopt that the value of 
the suit lands is at least the court-fee 
value given in the plaint for the pur¬ 
poses of oourt-fee. By so saying I do 
not mean that the market value is not 
to be looked to. The rule laid down in 
such a manner only means this that the 
court-fee value is the least possible 
market value and it is safe to adopt it 
for our purposes. In this view it is un¬ 
necessary to go into the reasons given by 
the Subordinate Judge for his valuation 
of the lands at the time of the suit. 

It is also contended by the learned 
Advocate-General appearing for the peti¬ 
tioner that indirectly the question at 
issue involves the interests of larger 
value than Rs. 10,000. The substantial 
question of law in this case is what are 
the lands excluded from a zamindari at 
the time of the permanent settlement 
by reason of the terras in the Sadarwari 
Istimirari $he terms of which are also 
embodied in the Permanent Regulation 
S. 4. The affidavit of the petitioner dis¬ 
closes that there are other suits concern¬ 
ing the resumption of service inam lands 
in the plaintiff’s zamindari which are 
now peuding in the High Court in 19 
second appeals and the value of these 
oases undoubtedly if added to the present 
makes the subject-matter of the dispute 
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much more than Rs. 10,000. We ex¬ 
plained the meaning of the word “ in¬ 
directly” in S. 110 in Secy, of State v. 
Subbarayudu (9). Myself and Kumara- 
swami Sastri, J also adopted that view in 
C. M. P. No. 793 of 1929 cited in Secy, of 
State v. Subbarayudu (9). There we said 
that the mere possibility of similar liti¬ 
gation in this Presidency will not entitle 
the petitioner in this case to add to the 
value unless the other litigation will be 
affected by the doctrine of i-es judicata in 
which case it helps. Adopting that test 
we think that this is another reason why 
the value of these petitions must be held 
to be more than Rs. 10,000. For all 
these reasons I would grant leave. Con¬ 
solidation of the appeals is ordered. 

Venkatasubba Rao, J. — The first 
question is, can the suits be consolidated? 
That depends upoa the meaning of the 
expression ‘ the same judgment” iu O. 45, 
R. 4, Civil P. C. That order deals with 
appeals to the King in Council. The 
judgment referred to in that order must 
therefore be the judgment of the High 
Court, that being the one appealed 
against. In this case, the High Court 
disposed of the suits by a single judg¬ 
ment. The provision therefore applies. 

Next, once an order is made under that 
section, it relates back to the suits from 
their very start. What it '^contemplates 
is the consolidating of the suits and not 
of the appeals. The test is, after such 
consolidation, is the subject-matter of 
the suits and similarly che subject-matter 
in dispute on appeal, of the requisite 
value under S. 110, Civil P. C? The con¬ 
tention that O. 45, R. 4, does not apply 
therefore fails. 

Now that we hold that the provision 
applies, is there any ground for our re¬ 
fusing to make the order ? The inten¬ 
tion of the rule is to save time and ex¬ 
pense. Unless sufficient grounds are 
shown, the Court would exercise its dis¬ 
cretion in favour of the applicant. 

The second question that is raised is 
one of valuation. According to the report 
of the lower Court, the value of the sub¬ 
ject-matter of the suits is less than 
Rs. 10,000. But it is argued that the 
defendant having adopted the valuation 
given in the plaint, he cannot now be 
permitted to show that it is vvroug. For 
this position, the applicant relies upon 
Kristo I ndro Sah a v. Huromonee Dassee (3) 

(9) A.I.R. 1929 Mad. 780=122 1.0. 648. 


Vasi Reddi V. Secy, op State (Venkatasubba Rao, J.) 






Sen god A Goundan v. Vayapuri Goundan (Jaokaon, J.) Madras 129 


1932 

That cass applies the doctrine cf ap¬ 
probate and reprobate. But what is 
it then that the defendant cannot be 
allowed to show that the plaint valuation 
is wrong ; for, that alone he can be 
deemed to have adopted by his conduct. 
But the value fixed in the plaint is not 
synonymous with the market value. 
Under S. 110, what we are concerned 
with is the market or real, as distin¬ 
guished from the court-fee value : see 
Shoo Lakraj Boy v. Kcinhya Singh (7) 
and Mohan Lai Sookul v. Debee Doss (10). 
In Krishto Indro Saha v. Huromonee 
Dassee (3), the case above quoted, it was 
assumed, the point not having been taken, 
that the two values were identical. In 
my opinion, that case therefore is not an 
authority for the position, that the de¬ 
fendant is precluded, as a matter of law, 
from showing that the real value is 
different from the court-fee value. 

But T agree with my learned brother, 
that the court-fee value is hardly, if ever, 
more than the real value. In that sense,’ 
the previous conduct of the defendant 
becomes relevant. In this case, the court- 
lee value (i. e., the value fixed in the 
plaint) is upwards of Rs. 10 , 000 . I am 
therefore prepared to assume that the 
subject-matter of the suits is of the ap¬ 
pealable market value. This and nothing 
more is, in my opinion, the effect of 
Krisln Indro Saha v. Iluromone Dassee 
The conduct of the defendant thus 
becomes a strong pieoe of evidence to 
which the Court attachos tho utmost 
weight. The first part of S. 110 accord¬ 
ingly applies. 

As regards the second part of that sec¬ 
tion, I havo nothing to add to what my 
learned brother has stated. 

In tho result, T agree in tho order pro¬ 
posed by him. 

T.R.s./b.v. Order accordingly. 

° 0 ' [1 7 8 3 5 9 7 '(P 0 0 7 ). M,LA * 428=1 Suth * 468=1 Sa ^ 
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Jackson, J. 

Scngoda Goundan and another — Peti¬ 
tioners. 

v. 

Vayapuri Goundan— Respondent. 

Civil Rovn. Petn. No. 1 of 1931, Deci¬ 
ded on 12th May 1931, against order of 
Dist. Judge, Salem, D/. 21st November 
1930, in O. P. No. 28 of 1930. 

1932 M/17 & 18 


* Criminal P. C. (1898), S.. 195 and 476- 
C-ourl cannot sanction prosecution for offen¬ 
ces mentioned inS 195 (1) (c), of person not 
party to proceeding before it—Anybody (e. s» 
ourt) can complain against abettor of of¬ 
fences mentioned in S. 195 (1) (c) 

Section 476 is confined to tho exact offences 
referred to in S. 195, so that the offences in S 195 
(1) (c).must be offences “alleged to have been 
committed by a party." The Court therefore 
has no jurisdiction to sanction prosecution for 
offences referred to in S. 195 ( 1 ) f c ) of i 
who is not a party to any suit or proceeding be- 
f ° re ‘V J? ¥ ad - Q 5 n {°' Foll,: 18 Bom. 581 and 4 

I . R. 1931 Bom . 305, not Foil . 

Anybody however can complain amincf 
abettor of the offonces mentioned in S 195 h) 
(c) and there is no question of the Court itself 

Q OI onn a / n \ m8 -n ,ta P° Utfc Under s - 476 but then 
510 2 /If* W,H Q0 appIy: A ‘ B. 1928 Lah. 

OLKJ, JICJ. j-p q 

T. Bangachanar, V. Ganapati and R 
Bamaohandra—lox Petitioners. 

V. Sankaran -for Respondent 
Judgment.—The petitioners'seek to 
revise the order of the District Judge 
Salem, under S. 476, Civil P. C., com¬ 
plaining against them for abetting a for¬ 
gery. The learned Judge has overlooked 
G°vinda Iyer v. Bex (l), which confines 
?• 17b to the exact offences referred to 
in S. 195 so that offences in S. 195 (l) (c) 
must be offences "alleged to have been 
committed by a party.” The amendment 
of these sections in 1923 has not affected 
the reasoning adopted by the Full Bench 
and so far as this province is concerned 
that ruling constitutes the binding l aw 

to/nlth °°” plain against an abet 

tor of the offences in S. 195 (l) ( c ) an(1 

theie is no question of the Court itself 
complaining qua Court under S. 476 O 
course there is nothing to prevent tb« 

pres,di 0 g officer hi ra8a lf compl ai “Lgi 
he ikes, as pointed out in A. I R {090 

5l0 r ’ *•» S. 200 (aaj w U l not 

apply. In Bombay it has alwnw k ° 

he!d that S. 476 in reference to S 195 
(l) (c) is not confined to parties 
Dev,. VaUd Bhavam (h.Tor* whffih 
Go Z l l d % f yer *- S ex 0 ) dissents and 

which Balgauda Raragauda v. Emperor 
(3) affirms. It is a pity that the legis 
laturo, knowing of this disagreement 
not put the matter beyond n « nl 
1923 but since it did not do 1D 

-"ter\o° b a:o?ht^uli y Bench r r 0g ^ 

I. c. 824 (F. JJ.) Ur#L -J- 344=50 

81 i l8 ?0 W Dora. 691. 

m bfi'TS-“L =,S31 0r - c - 5(ii = 

r - *-• 1017=55 Boin. 4G1. 
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Bombay. The wording of the sections 
admits either view, and the provinces 
must agree to differ over what, after all 
is a mere matter of procedure. 

Following Govinda Iyer v. Rex (l), as 
regards the abettors of the alleged for¬ 
gery I cancel the lower Court’s com¬ 
plaint. The petition is allowed. 

P.R.S./r.M. Petition allowed. 
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Jackson, J. 

Kalastri Mudali and another —Peti¬ 
tioners. 

v. 

Emperor —Opposite Party. 

Civil Revn. Petn. No. 2 of 1931, De¬ 
cided on 12th May 1931, against order 
of District Judge, Salem, D/. 21st Novem¬ 
ber 1930, in O. P. No. 28 of 1930. 

Criminal P. C. (1898), S. 476 - Application 

under b. 47 6 can be reheard in spite of pre¬ 
vious dismissal. 

Dismissal of an application by a private 
party to lodge a complaint under S. 476 does 
not debar the Court from rehearing a second ap¬ 
plication to the same effect: A I.It. 1929 Pat 
242, Foil.; 29 Mad. 126 and 31 Mad. 543, Ref 

re o t [P 130 C 2] 

A. Jayarama Ayyar and R. Sun¬ 
day alingam —for Petitioners. 

Public Prosecutor— for the Crown. 

Judgment. The petitioner seeks to 
revise the order of the District Judge, 
Salem, complaining against him under 
S. 476, Criminal P. C., for offences under 
Ss. 467 and 471, I. P. C. 

On 15th November 1929 a private 
party applied to the District Munsif, 
Salem, praying that he would lodge a 
complaint under S. 476. This was dis¬ 
missed on 27th February 1930 and 
there has been no appeal. 

Then on the same day 27th February 
1930 another petition was put in, and 
ultimately dismissed. On appeal from 
that dismissal the District Judge, Salem, 
has complained under S. 476. 

The question is whether the petition 
of 27th February and the consequent ap¬ 
peal were competent after the petition 
of November was dismissed. 

This oj ens up a field which is occu¬ 
pied by two schools of thought. There 
are those wno hold that apart from his 
statutory powers and limitations a 
Magistrate is oircumscrihed by the 
maximWwio debet bis vexari’ and he can¬ 
not expose an accused person to jeopardy 
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twice; and those who hold that if not 
expressly forbidden a Magistrate can act 
within the powers given him by statute,, 
as often as he likes irrespective of his 
previous action. The two views are fully 
expressed in Emperor v. Chinna Kaliappa 
Goundan (l), where the latter view pre¬ 
vailed by a bare majority of 3 to 2. Since 
then it has always been the law in this, 1 2 
Presidency at least that a Magistrate 
can dismiss a complaint under S. 203,( 
and rehear it on the following day It 
would seem to follow that be is equally' 
competent to dismiss an application to! 
complain and to re-entertain it. 

As the Chief Justice points out on 
p. 133 of Emperor v. Chinna Kaliappa 
Goundan (l) if a discharge does not oper¬ 
ate so as to prevent a revival a fortiori, 
the dismissal of a complaint will not. 
Subramania Ayyar, J., argues that it is 
unjust that a discharged man should be 
again put upon his trial, which may he 
unexceptionable as an abstract principle 
of law (p. 137) but the Code allows it, 
and a Bench of this Court, m Emperor v. 
Mahesuara Eondaya (2), clearly lays 
down that a Magistrate may himself re-' 
open a prosecution although he has dis¬ 
charged the accused. It is argued that 
when the Code expressly provides an ap¬ 
peal it cannot he assumed that the 
Magistrate can proceed in contravention 
of his previous order. The same argu¬ 
ment is not inapplicable to discharges on 
complaints. Why should S. 436 pro¬ 
vide special machinery by way of revi¬ 
sion, if the Magistrate can himself over¬ 
ride bis order ? The answer would seem 
to be that the Magistrate is left free to 
change his mind, and at the sama'tirae 
the party, if the Magistrate will not 
change his mind, may have recourse to 
superior authority. 

Limitation will run from the order on 
the second application; and it cannot be 
said that the appeal to the District 
Judge was time barred. There is no 
need therefore to discuss the applicability 
of S. 5, Lim. Act, as though the appeal 
were against the first order of dismissal. 
That applications under S. 476 can be 
re-beard in spite of a previous dismissal 
has been held in A.I.R. 1929 Pat. 242. 

The petition is accordingly dismissed 
as regards petitioner 1. As regards the 

(1) [1906; 29 Mad. 126=16 M. L. J. 79=3 Cr. 

L. J. 274 (F. B.). 

(2) [19081 31 Mad. 543=9 Cr. L. J. SO. 
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abettor, petitioner 2, the petition is al¬ 
lowed: vide judgment in Sengoda Go un- 
dan v. Vayapuri Goundan (3). 

P R.S./R.M. Petition dismissed. 

(3) A. L. R. 1932 Mad. 123=1932 Cr. C. 109 (1). 
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Full Bench 

Waller, Reilly and Anantakrishna 

Ayyar, JJ. 

In the matter of S. Venkatachari, an 
Advocate of the llzgli Court. 

Civil Reference, Decided on 10th March 
1931, referred to High Court by Bar 
Council under S. 12 (3), Bar Councils 
Act. 

^ la) Bar Council* Act (1926), S. 12- 
Charge against advocate involving criminal 
offence—No private complaint necessary— 
Inquiry for misconduct before prosecution is 
improper and may have serious consequences. 

Per Reilly, J .—When au advocttois accused 
of a grave criminal offence, for which no private 
complaint is required, to deal with him under 
tho Bar Councils Act, for the misconduct in¬ 
volved in the commission of thatoflonce (though 
oommittod in conuexion with professional work) 
before he has been tried for the offence is im¬ 
proper. If ho is guilty of the criminal offence, 
ho should be punished for it as if ho was an 
ordinary mamber of tho public. If he is tried 
and convicted of it, then on tho basis of that 
conviction ho cm bo dealt with appropriately 
undor the Bar Councils Act. But, if before ho 
is subjected to any criminal prosecution, tho 
offence alleged agrinst him is made the subjeot 
of proceedings for misconduct under tho Bir 
Councils Act. that may have verv serious con¬ 
sequences. These consequences considered : 47 
Cal. 1116; A.l.R. 1926 Cal. 602 and A.I.R. 1927 
Cal. 630, Rcl. on. (English case law discussed). 

, „ . [P 133 C 1 . 2j 

(b) Bar Councils Act (1926). S. 12 — 
Minutes of tribunal not unanimous — High 
Court can consider even opinion of minority. 

When a statutory tribunal is invested with 
jurisdiction over a particular matter, the general 
rule is that tho opinion of the mrjority ohould 
bo taken to bo the opinion of the body with 
reference to matters proparly within its juris¬ 
diction. It noed not bo accompanied with tho 
dissenting opinion, if any, of the minority. 

non however tho report or findiugs have to be 
BUbmittol by tho judicial tribunal to another 
judicial tribunal, which latter has got jurisdic¬ 
tion and tho duty to examine the correctness or 
otherwise of tho report or findings submitted by 
tho former, it is advisable to have tho opinion's 
of all the members of tho tribunal which in¬ 
quired into tho matter in the first instince; so 
that tho later judicial authority nny h ivo tho 
benefit of tho opinions, reasonings »nd findings 
of all the members of tho tribunal on the rele¬ 
vant questions when tho decision of the case in 
tho last resort rests with the higher judicial 
tribuuul. Whore therefore tho member* of a 
tribunal under tho Act inquiring into tho 
allowed misconduct of an advocate are not un¬ 
animous, tho High Court is entitled to take into 


consideration even the findings submitted by the 
minority. [P 136 C 2, P 137 C l, 2] 

# (c) Letters Patent (Madras) Cl. 10 — 
Three Judges can inquire into misconduct of 
advocate—Madras High Court Rules (Appel¬ 
late Side), R. 8 . 

Under Cl. 10, it is not necessiry that the full 
Court of all Judges should deal with the in¬ 
quiry into alleged misconduct of an advocate 
and a Benoh of three Judges has jurisdiction to 
hear the case. (P 137 C 2] 

* (d) Bar Councils Act (1926), S. 12-Wit¬ 
nesses examined by tribunal —Question of 
appreciation of evidence — High Court would 
attach great weight to opinion of tribunal. 

The High Court would naturally be inclined 
to attach greit weight to the opinion of the 
tribunal of the Bar Council in cases inquired 
into by that tribunal, more especially when 
questions of appreciation of oral evidence of 
witnesses who were oxamined by the tribunal 
arise. ' [p 139 Q 1 ] 

❖ (e) Bar Councils Act (1926), S. 12(5)— 
Proceedings after Act relating to misconduct 
prior to Act—Costs can be ordered against 
advocate. 

Where an inquiry into alleged misconduct of 
au advocato sho 1 Id hive been disposed of before 
tho Bir Councils Act came into force, but as a 
matter of fact the inquirv takes pi ice under the 
Act. tbe High Court has jurisdiction to direct 
the piyment of costs of proceedings before tho 
Bar Council and before tho High Court. 

[P 139 C 1] 

T. V. Muthukrishna Ayyar —for Advo¬ 
cate-General. 

K. S. Krisluiaswamy Aiyantjar — for 
Bar Council. 

Waller, J. The facta have been set 
out at length in the finding of the tribu¬ 
nal and it is not necessary for me to 
recapitulate them. Briefly, the questions 
for decision are whether: 

(1) The two pay moots relied on by tho res¬ 
pondent wore m ide on the dates alleged ; ( 2 ) tbe 
receipts produced -by him in support of thorn 
were given to him by tho complain >nt 011 those 
dates, and (3) bis letters of Juno and November 
1924, and the connected certificates of posting 
are genuine. 

That the burden of proof is on the 
complainant is clear. That he is a wit¬ 
ness, whoso evidence needs corrobora¬ 
tion, is equally clear. Parts of his story, 
so far as it relates to the last promissory 
note (Ek. 22) are not orediblo and have 
been rightly rojeoted by the tribunal. 
It is impossible to believe that this 
note represented an advanoe for the 
proposed purchase by him of some 
ground from the Wesleyan Mission or 
that ho lent the respondent money to 
buy stamps for that purpose. In these 
respects he has shown himself to have 
little regard for truth. That however is 
not by itself enough to conclude the 
controversy against him. The respon- 
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dent seems to think that it is, and de¬ 
voted the greater part of an argument 
extending over nearly five days to a 
series of attacks on his character and 
credibility in this connexion. It was 
pointed out to him repeatedly, but large¬ 
ly in vain, that he was attacking a posi¬ 
tion, which Mr. Muthukrishna Aiyar, to 
whose assistance I must acknowledge 
our great indebtedness, had not attempt¬ 
ed to defend and that he would be better 
advised to turn his attention to the cir¬ 
cumstances that seemed to tell heavily 
against himself. This advice he would 
follow for a short time, but he always 
returned in the end to the same argu¬ 
ment: that the burden of proof was on 
the complainant 'who should not be be¬ 
lieved. It being conceded that the com¬ 
plainant’s evidence must be corroborated, 
the question is whether sufficient cor¬ 
roboration of it is forthcoming. He has 
to prove a series of negatives and the 
only corroboration of his denials that 
can be expected is to be looked for in 
the circumstances, the probabilities and 
the conduct of himself and the respon¬ 
dent at the relevant stages of their deal¬ 
ings with each other. Judged by this 
test, I think that ample corroboration is 
forthcoming. At every turn the res¬ 
pondent’s story is beset with doubts and 
difficulties, whioh have not been satis¬ 
factorily solved. The majority of the 
tribunal do not deny their existence, 
but have found in his favour in spite of 
them. Their finding is based largely on 
their acceptance of the evidenoe of one 
Srinivasa^AIyangar and on Exs. R. and U. 

I may say at once that, in my opinion, 
the evidenoe of Srinivasa Aiyangar 
should have been rejected and that Exs. 
R and U do not justify the construction 
placed on them. They do not necessarily 
giv’o rise to an inference that, at the 
time at which they were written, little 
or nothing was due on Exs. A and B. 
(With these observations, his Lordship 
proceeded to consider evidence relat¬ 
ing to the period at which the contro¬ 
versy began and concluding that the pay¬ 
ments were not made, that the receipts 
were forgeries and that Exs. L and L-l 
and the letters entered on them were 
forgeries, proceeded.) For misconduct of 
such gravity there can be only one penal¬ 
ty and that penalty must be inflicted. 
Respondent is removed from practice 
and his name is struck off the roll of 


advooates. It is true, as he has pointed 
out, that there has been very great delay 
in dealing with his case, but I see no 
reason to suppose that it has resulted in 
any evidence in his favour having dis¬ 
appeared. ne will pay the costs of the 
proceedings before the tribunal and be¬ 
fore this Court. 

On the other points taken by the res¬ 
pondent, I concur in the opinion expres¬ 
sed by my brother Anantakrishna Ayyar. 
On the question raised by my brother 
Reilly, as to the inadvisability of sub¬ 
stituting a disciplinary inquiry for a 
prosecution in a case of grave criminal 
misconduct, I see no necessity to express 
any opinion. 

In the case before us, the only person 
who could order a criminal prosecution 
was Beasley, J., As he declined to do 
so, cadit quaestio. 

Reilly, J. —(After stating the faots of 
the case his Lordship proceeded) : At 
the beginning of our hearing the res¬ 
pondent contended that the tribunal had 
no power under the Act or the rules 
made under it to submit more than one 
report and that the report and finding of 
the majority of the tribunal alone had 
any validity and alone .could bo consi¬ 
dered by us. Although we did not at 
the time come to any finding in regard 
to that contention, it was intimated to 
the respondent that on this occasion sye 
should not consider the report of the 
third member of the tribunal against 
him. We now agree that, as stated in| 
the judgment of my brother Ananta¬ 
krishna Ayyar, we are entitled to con¬ 
sider the reports and findings both of the 
majority and the minority of the tribu¬ 
nal; but in this case we have not con-; 
sidered the minority report. I may add 
that I agree also with the opinion of 
my brother Anantakrishna Ayyar in the 
judgment to be delivered by him on the 
objections raised by the respondent to 
the validity of the present proceedings 
against him. 

It will be observed that the charges 
against the respondent are in effect 
charges of very serious criminal offences. 
They amount at least to charges that he 
has abetted the forgery of two receipts 
acknowledging the payment of money 
and has abetted fergery in respeot of the 
two certificates of posting and in respeot 
of all those documents that he has dis- 
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honestly used them as genuine knowing 
them to have been forged. If he is guilty 
of abetting the forgery of the two re¬ 
ceipts Ess. K and K-l or of using them 
with knowledge that they had been forged 
for either of those groups of offences 
alone he is liable under the Penal Code 
to transportation for life or to imprison¬ 
ment for 20 years. And for those offences, 
which were not connected with any 
professional work nor committed when 
he was acting in any professional capa¬ 
city, we are in effect trying him in 
these proceedings. With great respect 
I do not think it would bo right for me 
to refrain from making it clear that this 
procedure appears to me to be both in¬ 
correct and objectionable. Misconduct 
which is the subject of inquiry under the 
Bar Councils Act may often involve the 
commission of criminal offences. The 
criminal offence involved may sometimes 
be of a petty nature, such as trespass or 
assault, or may be only incidental to the 
misoonduet whioh is the serious matter 
alleged against the advocate concerned. 
In such cases it may often be .quite un¬ 
necessary to insist that the criminal 
charges should be disposed of before the 
advocate’s oonduct i3 investigated under 
the Bar Councils Act. Again the crimi¬ 
nal offence alleged against the advocate 
may be such that he oan be prosecuted 
for it only on the complaint of a private 
person, which has not been made, or may 
be one in respect of which it is obviously 
appropriate that the complaint should be 
made by a private person and no such 
complaint has been made. In either of 
those cases there may be nothing im¬ 
proper or inappropriate in launching an 
inquiry into misconduct under the Bar 
Councils Act, although the criminal 
charge involved has not been disposed 
of. 

But when, as in the present case, 
the advocate is accused of a grave crimi¬ 
nal offence, for which no private com¬ 
plaint is required, to deal with him under 
the Bar Councils Act for the misoonduet 
involved in the commission of that of¬ 
fence, before he has been tried for the 
offenoe, appears to mo altogether im¬ 
proper. If he is guilty of the criminal 
offence, he should bo punished for it as 
if he was an ordinary member of the 
public. If he is tried and convicted of 
it, then on the basis of that conviction 
he can be dealt with appropriately under 
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the Bar Councils Act. But, if before he 
is subjected to any criminal prosecution 
the offence alleged against him i9 made 
the subject of proceedings for misconduct 
under the Bar Councils Act, that may 
have very serious consequences. To 
begin with, the advocate will be ftied in 
effect for the criminal offence by a pro¬ 
cedure unknown to the criminal law on 
the evidence of witnesses who have never 
appeared before the Judges who have to 
decide the case. It appears to me clearly 
improper that, unless we are compellod 
to do so, we should make such a grave 
departure from the ordinary criminal 
piocedure prescribed by law. In many 
oases such a course might be gravely pre¬ 
judicial to the advocate concerned. 

It is true that the Judges, though they 
can blast an advocate’s character by find¬ 
ing him guilty of the criminal offence in 
such a case, can impose no penalty such 
as is provided by the Penal Code; but 
that is not a sufficient reason for depriv¬ 
ing him of the protection which the 
criminal law gives to an ordinary accused 
person. And on the contrary the find¬ 
ing and procedure in such an inquiry as 
this may well obstruct the course of jus¬ 
tice and shield the advocate from the 
penalty to which he is liable under the 
ordinary law of the land. It may well 
happen that an inquiry under the Bar 
Councils Act may result in an acquittal 
in a case where the ordinary courso of 
investigation and prosecution would have 
ended in a conviction; and that acquittal 
would almost certainly save the advocate 
from further prosecution on the same 
charge. But a much more serious as¬ 
pect of the matter is that, if a Bench of 
this Court, as the result of an inquiry 
under tho Bar Councils Act/ound an 
advocate guilty of the criminal offence 
alleged against him, it is extremely likely 
that he would escape the due punishment 
provided for his offence by the Penal 
Code. If ho had been found guilty by a 
Bench of this Court, ho could urge with 
great effect that by that he would be so 
seriously handicapped in any trial for 
the same offence before an ordinary 
criminal Court that it would be unjust 
to subjeot him to it. And, if he had elec¬ 
ted to give evidence in the inquiry under 
tho Bar Councils Act and to subject him¬ 
self to cross-examination he oould, and 
no doubt would, claim additional shelter 
from any subsequent criminal prosecution 
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on the same charge. In this country no 
accused person can be subjected to cross- 
examination, and the fact that he had 
been so subjected and material had been 
so elicited for use against him would en¬ 
able him to represent himself as a most 
gravely aggrieved person in any subse¬ 
quent prosecution, even if there were no 
great substance in the grievance. In the 
present case Beasley, J., was induced to 
choose this inquiry into the respondent's 
conduct instead of a criminal prosecution 
in order that the respondent should have 
a chance of giving evidence and offering 
himself for cross-examination. It does 
not appear to me at all improbable that 
under the guise of anxiety to offer him¬ 
self as a witness the respondent was 
manoeuvring to shelter himself from sub¬ 
sequent prosecution. 

jL5ul, wnetUer that was» his intention 
when he made his representation to 
Beasley, J., or not, I have no doubt that 
that objection would be taken to any 
subsequent prosecution. Beasley, J., has 
stated that he was influenced in the 
course he took by his opinion that it 
is desirable that accused persons should 
have an opportunity of giving evidence 
in their own behalf. For myself I 
may say that a long experience of 
criminal trials in Courts of every grade 
in this Presidency leaves me in doubt 
whether it would be advantageous in 
this country to allow accused persons 
the right to give evidence in their 
own behalf. But without discussing 
that question I may perhaps point 
out with the greatest respect that the 
law of this land neither gives an accused 
person that privilege nor subjects him to 
the danger of cross-examination, which 
mu9t go with it. That being so, with 
the greatest respect, it does not appear to 
me proper to deflect the ordinary pio- 
cedure on account of any such considera¬ 
tion. In my opinion, if an advocate is 
accused of criminal offences such as those 
alleged against the respondent, and the 
Judge to whose notice they come regards 
it as expedient in the interests of justice 
that an inquiry should be made into them 
as I understand Beasley, J., regarded it, 
the ordinary criminal procedure which 
would apply to any other man. should 
be followed; so far as the criminal offen¬ 
ces are concerned the advocate should be 
allowed to gain no advantage nor be 
subjected to any disadvantage from pro- 
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ceedings to which a private p9rson aga¬ 
inst whom such offences were alleged 
would not be liable; least of all should 
he be shielded from the ordinary penal 
consequences of what he may have done; 
he should be tried like any other person 
according to the ordinary -law of the land; 
when that has been done, it will be time 
enough to deal with his professional 
position if necessary. I feel so strongly 
that we ought not to be trying the res¬ 
pondent for these criminal offences al¬ 
leged against him, that even after all the 
delay there had been in this case I should 
not have consented to take part in these 
proceedings at this stage but should have 
proposed that they be adjourned until 
the respondent had been tried by a crimi¬ 
nal Court, if that had still been possible. 
But as it is alleged that the criminal 
offences with which he is accused were 
committed in respect of documents pro¬ 
duced in Court in proceedings to which 
he was a party, S. 195, Criminal P. C., 
preolude3 any criminal Court from taking 
cognizance of those offences except on a 
complaint from the Court of Small Causes 
or from this Court, and Beasley, J., deci¬ 
ded that no such complaint should be 
made. It happens therefore that the res¬ 
pondent is protected from any criminal 
prosecution in the matter. In the pecu¬ 
liar circumstances of this case he can be 
dealt with only in proceedings under the 
Bar Councils Act, and for that reason I 
join in these proceedings, though with 
great reluctance. 

I may mention that in England it has 
long been the established rule that dis¬ 
ciplinary action may be taken against 
attorneys and solicitors for conduct of a 
criminal character which shows them 
unfit to exercise their professional func¬ 
tions, even if they have nob been tried on 
thecrirninal charge involved. In Stephens 
v. Hill (1) that rule was applied to an 
indictable offence. But in that case, 
where the charge against the attorney 
was of misconduct in a cause in which he 
was professionally engaged, Lord Abinger 
said that 

“if the attorney has been guilty of something 
indictable in itself, but not arising out of the 
cause (in which ho is engaged professionally) 
the Court would not inquire into that with a 
view to striking him off the roll, but would leave 
the party aggrieved to his remedy by a criminal 
prosecution.Where indeed the attorney 

(1) [1842] 10 M. & W. 28=1 D. (N. S.) GG9=11 
L. J. Ex. 329=6 Jur. 585. 
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is indicted for some nutter not connected with 
his profession of an attorney, that also is a 
ground for striking him off the roll, although in 
that case it cannot be done until after oouvic- 
tion by a jury.*’ 

- In In re Hill (2) where an attorney 
admitted an act of misappropriation com¬ 
mitted, not when ha was acting as attor¬ 
ney, but as cleric to other attorneys, 
Cockhurn, C. -T., said that 

“‘if there had been a conflict of evidence upon 
the affidavits, that might be a very sufficient 
reason why the Court should not interfere until 
the conviction had taken pi ice.” 

In In re Chandi Gharan Mitter (3) the 
rule in England is I think correctly in¬ 
dicated, namely that, if an attorney is 
charged with a criminal offence not done 
in connexion with his professional work, 
then, if the act is indictable and is fairly 
denied, the Court will not proceed against 
him for misconduct until he has been 
convicted by a jury. That rule, if we fol¬ 
lowed it—and I can see no reason why 
we should not do so — would be sufficient 
to prevent disciplinary aotion being taken 
in a case such as this until the advocate 
had been convicted by a criminal Court. 
But in this country I think we should go 
further; and when the charge against an 
advocate is of a grave criminal offence, 
lor the prosecution for which no private 
complaint is necessary nor essentially 
appropriate, the oharge should first be 
tried by a criminal Court, even if the 
offence is alleged to have been commit¬ 
ted in connexion with the advocate’s 
professional work. The reason given by 
Lord Abinger in Stephens v. Bill (1) for 
not waiting for the criminal conviction 
before taking disciplinary aotion is that 
the party aggrieved might delay or fail to 
undertake prosecution. That reason does 
not apply in this country in a case where 
the Court can make a complaint under 
S. 476, Criminal P. C., nor in a cognizable 
case in which information is given to the 
police nor in any other serious case in 
which a Magistrate authorizes investiga¬ 
tion by the police. In all those cases if a 
complaint is made by the Court or the 
policoaroset in motion, a criminal prose¬ 
cution is likely to come to an end not loss 
speedily, and in general more speelily, 
than an inquiry by a tribunal of the Bar 
Counoil followed by proceedings before a 
Bench of this Court. Apart therefore 
from the special reasons whic h I have 

(21 [18681 a Q. B 543=9 B. & 8. 481=37 Jj. J. 

Q. B. 295=18 L. T. 501 =1G W. R. 1061. 

(3) [1920] 47 Oal. 1115-57 I. C. 931. 


Madras 135 

mentioned, which may lead in this 
country to proceedings under the Bar 
Councils Act setiously handicapping an 
advocate in subsequent criminal prose¬ 
cution on the same charge and so in 
effect precluding him from being sub¬ 
jected to prosecution the reason of delay 
in prosecution or failure to prosecute, 
which may have justified disciplinary 
action in England on a criminal charge, 
on which the ■practitioner had not yet 
been tried by a criminal Court, is of 
practically no foroe in this country even 
when the criminal offence is alleged to 
have been committed in connexion with 
the practitioner’s professional work. 

In my opinion, when the essential 
charge against the advocate or legal 
practitioner concerned is that he has 
committed a grave cri minal offence either 
in connexion with his professional work 
or entirely outside it, the only course 
just alike to him and to the public is 
that he should first bo tried by a crimi¬ 
nal Court like any other man, gaining 
no advantage and suffering no disadvan¬ 
tage from his professional position. That 
we should weigh the scales for him or 
against him in that matter would - be 
worse than deplorable, and I see no ade¬ 
quate reason why we should adopt any 
course likely to have that effeofc. If the 
criminal trial ends in a conviction, then 
it will be for this Court to consider 
under the procedure prescribed by the 
appropriate Act svhat disciplinary aotion 
should he taken. Even if the praoti- 
tioDer is acquitted in the criminal Court 
it may be necessary in some cases to 
take disciplinary action against him 
either because he has been acquitted on 
a technical point or because the conduot 
proved against him, though not crimin¬ 
ally punishable, merits such aotion. Bub 
the question of criminal guilt will bo 
tried where it should be in a criminal 
Court. When the oriminal offence al¬ 
leged is trivial or only incidental to 
serious miscondqot of another nature or 
it is possible or appropriate that the 
practitioner should be tried for the 
criminal offence only on the complaint 
of a private person, then the disciplinary 
proceedings need not be delayed because 
no criminal prosecution has been under¬ 
taken, though if a criminal prosecution 
i3 in progress or imminent, it may often 
be desirable even in suoh cases that the 
disciplinary procesdings should be post- 
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poned until the prosecution has come 
to an end. 

I am glad to find that my view that, 
when the essence of the charge against 
the practitioner is that ha has commit¬ 
ted a grave criminal offence, even though 
its commission was in connexion with 
his professional work, he should be tried 
by a oriminal Court before disciplinary 
action is taken against him has been 
adopted by three Benches of the Calcutta 
High Court, namely, in In re Ghandi 
Charan Mitter (3), In the matter of Raj- 
endra Kumar Dutta (4) and In the matter 
of Satis Chandra Singha (5), though, if I 
may say so with respect, the reason given 
in the first of those cases for requiring 
a criminal prosecution to be undertaken 
does not appear to me to be the only 
one. In the present case, as I have men¬ 
tioned, it is not alleged that the criminal 
offences with which the respondent is 
charged were committed in any connec¬ 
tion with his professional work. 

On the facts of this case I agree with 
the finding of my brother, Waller, 
J. (His Lordship considered the evi¬ 
dence in detail and proceeded) I regret 
that I have found it necessary to cri¬ 
ticize the report of the majority of 
the tribunal at such length. It is our 
duty to take that report into careful 
consideration and if we differ from it, to 
state our reasons. The hearing before 
the tribunal was spread over 7£ months; 
the evidence was recorded at intervals of 
17 occasions and the arguments were 
heard on six occasions spread over 5 1/2 
weeks. No doubt the members of the 
tribunal find it difficult to hear such a 
case continuously. But it appears to me 
probable that many of the defects to be 
found in the report of the majority are 
due to this method of hearing. In my 
opinion however they were engaged on 
a task which was not properly theirs. 
The Bar Council has no machinery to 
investigate nor have its members the 
time to hear a long criminal case. If this 
case had been investigated and prose¬ 
cuted in the ordinary course, it would 
have been over years ago, its hearing 
would have occupied far loss time, and 
the faots would have been more com¬ 
pletely presented. Both the members of 

(4) A. I-. R. 1926 Cal. 502=94 I. C. 893 =27 

Or. L. J 701. 

(5) A. I. R. 1927 Gil. 536=110 I. C. 217=54 

Cal. 721, 


the tribunal and Mr. Muthukrishna 
Ayyar, whom they appointed to conduct 
the case were at serious disadvantage in 
handling it. 

I agree that the respondent must be 
found guilty on all parts of the charge 
framed against him and that he must be 
removed from practice and ordered to pay 
the costs of these proceedings and of the 
proceedings before the tribunal. 

Anantakrishna Ayyar, J. — In this 
case the tribunal of the Bar Counoil ap¬ 
pointed by the Chief Justice consisted of 
three members; and after hearing the 
allegations against the advocat e and con¬ 
sidering the evidence, two members of 
the tribunal were of one opinion and the 
third of a different opinion. The ques¬ 
tion was raised before us whether the 
High Court is entitled to consider the 
findings recorded by the dissentient 
member, or whether the High Court’s 
consideration should be confined to exa¬ 
mining the correctness or otherwise of 
the findings arrived at by the majority. 
Our attention was drawn to Rr. 3, 4 and 
9 of the rules framed, by the High Court 
and to the relevant sections of the Bar 
Councils Act. When a statutory tribu-j 
nal is invested with jurisdiction over a! 
particular matter, the general rule is that 
the opinion of the majority should be 
taken to be the opinion of the body with 
reference to matters properly within its 
jurisdiction. It was argued that the 
High Court should consider only the opi¬ 
nion of the majority of the Bar Council 
tribunal, and should ignore the findings 
and reasonings of the minority. 

In cases where a statutory body is 
oharged with the duty of giving advice to 
a final executive authority, the policy 
would seem to be to require the advice 
to be put in a definite form, and not to be 
accompanied with the dissenting opinion 
if any, of the minority. For example, 
R. 45 (3) of the Madras Legislative Coun¬ 
cil Electoral Rules provides that 

“the report shall be in writing and shall be 
signed by all the commissioners. The commis¬ 
sioners are forthwith to forward their report to 
the Governor, who on receipt thereof, shall 
issue orders in accordance with the report and 
the orders of the Governor shall be final." 

Under R. 46: 

"If either in their report or upon aDT other 
matter there is a difference of opinion among 
the Commissioners the opinion of the majority 
shall prevail, and their report shall be expressed 
iu the terms of the views of the majority." 
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When however the report or findings 
have to be submitted by one judicial 
tribunal to another judicial tribunal, 
which latter has got jurisdiction and the 
duty to examine the correctness or other¬ 
wise of the report or findings submitted 
by the former, it would be advisable to 
have the opinions of all the members of 
the tribunal which inquired into the 
matter in the first instauce, so that the 
final judicial authority may have the be¬ 
nefit of the opinions, reasonings and 
findings of all the members of the tribu¬ 
nal on the relevant questions when the 
decision of the case in the last resort 
rests with the higher judicial tribunal. 
In pursuance of such policy and to make 
matters clear, similar provisions have 
been made by the legislature, for example, 
in S. 265, Criminal P. C.: 

“when a oriminal case is tried by a Bench o£ 
Magistrates, if the Bench differ in opinion any 
dissentient member may write a separate judg¬ 
ment.** 

We find that some of the High Courts 
have framed rules under the Bar Coun¬ 
cils Aot on this point. For example, 
Rr. 13 and 14 framed by the High Court 
of Calcutta are as follows: 

“Rule 13. The finding of the majority of the 
ribunal shall bo the finding of the tribunal 
in case of difference of opinion, provided that a 
dissentient member of the tribunal may record 
his dissent by a note in writing. 

Rule 14. The-finding of the tribunal shall 
be in writing and the same shall be forwarded 
with such a note of dissent,if any, to the High 
Court in the manner provided by S. 11 (2)." 

Referring to the rules framed by the 
Rangoon High Court, R. 10 runs as fol¬ 
lows: 

"In the case of .an inquiry by the tribunal 
the finding shill be signed by each member 
thereof, and the members may if not unanim¬ 
ous in opinion, record separate findings." 

Rule 7 framed by the Allahabad High 
Court states that: 

"the tribunil shall then proceed to consider 
and record its findings, provided that each 
member of the tribunal shall if be so desires, 
bo entitled to reoord a separate finding." 

A8 far as we have been able to ascer¬ 
tain, the Bombay High Court has not 
framed any speoifio rule on the point 

now before us. R. 2 provides: 

"The tribunal shall then consider its findings 
and remit it with a oopy of its reasons through 
the Bar Council to the High Court." 

Rule 6 is to the following effect: 

"In all matters not provided for by these 
rulo9, tho tribuual will follow the principles of 
natural justice." 

It may be that as a matter of praotice 
members of the tribunals of the Bar 


Council may or may not think inad¬ 
visable to record dissentient findings, but 
that is a matter entirely for the tribunal 
of the Bar Council. So far as the High 1 
Court is concerned, with which alone 
rests the final decision on the merits of 
the case prima facie the reasoning and 
the opinion judicially formed by the 
minority of the Bar Council tribunal 
would also be useful in arriving at the 
final result. 

Under S. 11 of the Act, the tribunal 
may consist of an even number of mem¬ 
bers (four); and if in such cases the mem¬ 
bers are equally divided in opinion there 
would be difficulty in saying which of the 
findings should be taken to be the findings 
of the Bar Council Tribunal for the pur¬ 
pose of the Act. 

To make matters clear, it seems to us 
desirable that specific rules should be 
framed on the point. 

Pending further consideration of the 
point, it was intimated to counsel on the 
first day of hearing that the findings 
submitted by the minority (which happens 
in this particular case to be against the 
advocate) would not be taken into con¬ 
sideration. After considering the point, 
we are of opinion that the High Court is 
also entitled to take into consideration 
the findings submitted by the minority, 
though we may state that in the present 
case we have come to the conclusion on 
the merits cf the oase ourselves inde¬ 
pendently of the opinion of the minority 
of the Bar Council Tribunal. 

Again, it was argued that under S. 10, 
Letters Patent, the full Court of 14 
Judges should deal with this matter and 
that a Bench of three Judges has no juris¬ 
diction to hear this case. We are unable 
to agree with this contention. S. 10, 
Letters Patent, empowers the High Court 
to remove or suspend from practice, on 
reasonable oause, any advocate of the 
High Court. A rule has been framed 
that; 

‘‘Every inquiry under 01. (10), Letters Patent 
shall ordinarily be heard and determined by a 
Bench of three Judges; -See R. 8, p. 7, Appel¬ 
late Side Rules.'* 

On Beasley, J.’s report to the then Chief 
Justice, the Chief Justice referred the 
matter to three Judges to whom was as¬ 
signed the duty of dealing with such 
cases, and in accordance with tboir opi¬ 
nion the late Chief Justice directed the 
mattor to be referred to the Bar Council 
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for inquiry, and appointed three mem- 
bers of the Bar Council to form the tri¬ 
bunal for inquiring into the matter. 
After the findings of the Bar Council 
were received, the present Chief Justice 
appointed the present Bench of three 
Judges for hearing this case. It seems 
to us that in the circumstances this 
Bench is entitled to hear this matter. 
We may also state that when a similar 
objection was raised before the High 
Court in Anandalwan v. The Judges of 
the High Court of Judicature at Madras 
(6) the Bench of three learned Judges, 
disposed of the objection as follows: 

“Object ion was taken to the competency of this 
inquiry: the first objection being that this Bench 
of three Judges is inadequate, and that the 
matter should be dealt with by the Full High 
Court under S. 10, Letters Patent. This entirely 
iguores the rules framed under that clause which 
delegate the duty to a Bench of three Judges, 
and this has been the invariable practice in this 
Court.” 

In the appeal to the Privy Council, 
R. 8, under which 

“every inquiry under S. 10, Letters Patent, 
shall ordinarily be heard and determined by a 
Bench of threo Judges” 

was referred to by the Privy Council, and 

the Privy Council observed that 
“several objections to the procedure were taken 
by the appellant in the Courts below, these were 
not maintained before their Lordships”; See 
Anandalwan v. The Juclgesof the High Court 
of Judicature at Madras (G).” 

We accordingly overruled the objec¬ 
tion. 

It was also argued that though Beas¬ 
ley, J., (as he then was) in his order, 

dated 7th May 1926, resolved 
"to make a report to the High Court in its dis¬ 
ciplinary jurisdiotioa. and asked that an in¬ 
quiry may bo made to be directed after an ex¬ 
planation has been sought for from the advooate 
in question into the truth of these allegations 
because I think that such a charge as this can¬ 
not be left where it is,” 

yet no explanation was called for from 
the advocate, and that consequently the 
whole proceedings should be declared 
illegal. In this connexion the following 
passage from the report of the Bar Coun¬ 
cil Tribunal may be quoted: 

"This reference arises out of 0. S. Nos. 8, 9 
and 10 of 19‘2G disposed of by the Honourable 
Beasley, J., as he then was, on 7th May 1926. 
The pipers, after some delay, with the judgment 
in the case, were forwarded by his Lordship 
Boasley, J., to the Honourable the Chief Justice 
fot such action as he might think proper to take 
on 15th March 1927. The delay in taking such 
action by his Lordship was due to the fact that 
he at first took the view that the conduct of the 

(6) A. I. R. 1930 P. 0 144=128 1. C. 184=31 
Cr. L. J. 4S9 (P. 0.). 


advocate complained of was not in the capacity 
of an advocite but as alitigant; and his Lord- 
ship decided that it was a matter to be dealt 
with purely criminally. Later on, however 
nis Lordship changed his mini oa a represen¬ 
tation made on behalf of the advooate that it 
could be dealt with by the High Court on its 
disciplinary side also.” 

The advocate and his legal advisers 
had plenty of opportunity all along in 
this matter to put in any explanation if 
thought fit and it w&9 at the special re¬ 
quest of the advocate that the matter 
was dealt with by the High Court on its 
disciplinary jurisdiction instead of the 
matter being dealt with by the criminal 
Court. The advocate appeared before 
the tribunal of the Bar Council and filed 
a written statement on 1st November 
1929. The allegations contained in that 
written statement were duly inquired in¬ 
to by the tribunal. In the circumstances 
we do not think that there is any force 
in this contention either. 

Another interesting question of great 
importance has be^n discussed in the 
judgment of Reilly, J., (the question it¬ 
self was not fully argued in Court in 
this case) about the propriety of a crimi¬ 
nal prosecution preceding an inquiry 
under the Bar Councils Act in cases 
where the facts would suggest the com¬ 
mission of a very seriouscriminal offenoe 
punishable under the Penal Code. I 
do not propose in the circumstances to 
discuss that question at prosent, because 
Beasley, J., who tried the civil suits, 
though at first inclined to send the matter 
to the criminal Court, resolved finally 
not to do so in the present case, being in¬ 
fluenced by the request made on behalf of 
the advocate that the inquiry should be 
under the Bar Counoils Act. Having 
regard to the provisions of S. 195, Cri¬ 
minal P. C., and having regard to the 
special circumstances of this case, it 
seems to me that it is not desirable or 
proper to drop or adjourn the present 
proceedings, and that we should in the 
rather peculiar circumstances dispose of 
the matter before us on the merits. 

On the merits, the question is whether 
the charges against the respondent have 
been proved. The majority of the Bar 
Council Tribunal 

“felt the greatest difficulty in coming to a 
conclusion on the questions involved in this 
case.’ 1 

They further observed as follows: 

“Thera is no doubt this initial suspicion at¬ 
taches to this (respondent’s) story ....... This 
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suspiofou receives further strength from the 
somewhat doubtful account of Venkatachari’s 
as to how he found the necessary funds for 
making these payments.” 

Liter on: 

“Perhaps it may bo difficult to accept Venkata- 
■chari’s story in its entirety as to the source from 
which he found the money for making the pay¬ 
ments.” 

As regards the Postal Certificates Exs. 

L and L-l, the remark 

“their genuineness is not free from suspicion. 
Their appearance is no doubt against them. 
The alterations are patent on their face. ” 

The majority expressly state that they 
“felt the greatest difficulty in coming to a con- - 
elusion on the questions involved in.this case.” 

The High Court would naturally be 
inclined to attach great weight to the 
opinion of the tribunal of the Bar 
Council in cases inquired into by that 
Itribunal, more especially when ques¬ 
tions of appreciation of oral evidence of 
'witnesses who were extmined by the 
'tribunal arise. But in the present case, 
while agreeing with the tribunal that no 
"credence could be attached to the com¬ 
plainant’s oral evidence unless the same 
be corroborated” (as a mere reading of 
the complainant’s deposition would show) 

I think that the circumstantial evidence 
in the case against the respondent is too 
strong to be got over. (Hero his Lordship 
discussed the evidence and proceeded as 
follows:) When those serious charges are 
held to be proved, I think wo are bound 
to remove the respondent from practice 
and to direct the removal of his name from 
the list of advocates. I also agree in the 
order as to costs proposed by my learned 
brother. Waller, J. 

By the Court.—The order of the Court 
is that the respondent be removed from 
practice and that his name be struck off 
the roll of advooatos and that he do pay 
the costs of the proceedings before the 
tribunal and here. It is contended by 
him that his case should have been dis¬ 
posed of before the Bar Councils Act 
came into forco and that, as there was 
no specific provision for the payment of 
costs before that Aot came into force, wo 
should not direct him to pay the costs. 
Wo aro unable to agree to this proposi¬ 
tion. The inquiry did take place under 
the Act and wo aro not prepared to con¬ 
cede that thoro was no jurisdiction to 
diroot the payment of costs before it was 
^passed. We fix a fee of Rs. 750 for 


Mr. Muthukrishna Aiyar’s appearance 
before the tribunal and here. 

P.'R.S./r ,K. Order accordingly. 
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Ramesam. Offg. C. J. and Cornish, J. 

(Mari)Naganna & another— Appellants. 

v. 

( Peruri) Krishnamurthi — Respondent. 

Letters Patent Appeal No. 80 of 1928, 
Decided on 17th August 1931. 

❖ Limitation Act (1908), Ss.4,6, Sand 12 to 
16 — There is nothing in Ss. 6, 8 and 12 to 16 
to prevent suitors coming within those sec¬ 
tions from having benefit of 5. 4. 

The phrase “period of limitation prescribed 
for any suit, eto.” is wide enough to include a 
period of time contained in Sch. 1 but computed 
with the aid of one or more of Ss. 12 to 16 or 
starting from the date of attaining majority 
under S. 6 , and consequently a suitor who 
comes within the above sections can have the 
benefit of S. 4. 

Where the period of limitation was three years 
from 12th May 1«20 when the plaintiff attained 
majciity according to Sch. 1, taken with S. 6, 
and such period expired on a day when tho 
Court was closed: 

Held•- that tho suit could be filed on the re¬ 
opening day by virtue of S. 4: 21 I.C. 770; A.I.R 
1930 Mad. 991, Rc].\ 52 I. G. 725, Doubled. ; 36 
Bom. 269 ; 10. /. C. 910, Disc. ; 26 Bom. 782 ; 
A. I. R. 1921 Mad. 654, Dist. ; 1922 Mad. 263, 
Expl. [P 141 C 1] 

G. Rama Rao—lor Appellant. 

A. Somasundaram —for Respondent. 

Ramesam, Offg. C. J.—The facts out 
of which this Letters Patent Appeal 
arises aro as follows: 

The suit was filed on an unregistered 
bond dated 26th February 1915. Tho 
bond was taken in favour of a minor by 
his guardian. The minor attained majo¬ 
rity on 12th May 1920 and computing 
three years provided under S. 6, Limita¬ 
tion Act, the suit ought to have been 
filed on or within 12th May 1923. But 
on that date the District Munsif’s Court 
of Peddapur was olosel and so the suit 
was filed on the reopening day, i. e., 4th 
June 1923. The Subordinate Judge held 
that the suit was in time and on second 
appeal our brother Reilly, J., agreed 
with the Subordinate Judge's view. This 
Letters Patent Appeal is filed against 
the judgment of Reilly, J. The question 
is whether S. 4, Limitation Act, can be 
utilized after getting an extension by rea¬ 
son of the provisions of S. 6, Lim. Act. 

I may at once observe that there is no 
direct decision on the point. The learned 
advocates have referred us to decisions 
with reference to S. 4 and other sections 
whioh have a possible bearing. First we 
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have got a decision in Narasimha Deo 
Garu v. Krishnachandra Deo Guru, (l). 
In that case two brothers, members of 
a joint family, filed a suit to recover 
their shares of the zamindari. It was 
found that plaintiff 1 attained majo¬ 
rity more than three years and two 
months prior to suit and that the suit 
was barred by reason of the two plain¬ 
tiffs being members of a joint family on 
the application of S. 7, Limitation Act. 
But apart from this ground, there was a 
further ground on which the learned 
Abdur Rahim and Spencer, JJ. held 
that plaintiff 2’s claim was barred, viz., 
that the period of two months which 
is the period of notice of suit given under 
S. 49, Court of Wards Act, cannot be deduc¬ 
ted under S. 15 (2), while the plaintiffs 
had the benefit of the three years allowed 
under Ss. 6 and 8. That decision is dis¬ 
tinguishable for S. 15 and Ss. 12 to 14 
and 16 deal with computing periods of 
limitation and provide for the exclusion 
of certain periods in such computation. I 
also entertain some doubts about the cor¬ 
rectness of the second ground of the de¬ 
cision. Nor has S. 4 anything to do with 
computation of the period of limitation. 
After making all the necessary computa¬ 
tions, if the period expires on a day when 
the Court is closed S. 4 permits the suit 
to be filed on the reopening day. The 
indulgence given by S. 4 does nat depend 
upon any computation. Therefore the 
decisions under the sections which deal 
with the computation of the period of 
limitation ought not to be used in con¬ 
nexion with S. 4. 

Another case relied on is a decision in 
Shevdas Daulatram v. Narayan (2). The 
question there was whether S. 4, Limita¬ 
tion Act, can be utilized in cases where 
the party gets the benefit of S. 31 and it 
was hold that it could not be so utilized. 
But this decision has been dissented from 
in Murugesa Mudali v. Bamaswami Chet- 
tiar (3) and Sheshayya Chetty v. Sub- 
badu (4), where all the decisions are col¬ 
lected; and it appears that other High 
Courts also have dissented from it. We 
are inclined to agree with all these deci¬ 
sions in dissenting from the casein Shev¬ 
das Daulatram v. Narayan (2). 

The next oase referred to is a decision 

(lj T1919] 52 I. G. 725. 

•2) [1912] 3G Bom. 268—12 I. C. 811. 

3) A. I. R. 1914 Mad. 663=21 I. C. 770. 

(4) A. I. R. 1930 Mad. 991=128 I. G. 867. 


in Subbarayan v. Natarajan (5). In 
that case at p. 795 after putting the ques¬ 
tion What is meant by a period of limi¬ 
tation ?” I observed: 

“In the first place it probably does not include 
mere periods of extension, such as the period of 
two years under S. 31, Limitation Act, quoting 
here Dayaram v. Laxman (6), and the period 
of three years referred to in S. 8, Limitation 
Act, quoting the case in Narasimha Deo Garu- 
v. Krishna Chandra Deo Garu (1;, as the only 
authority.” 

The decision in Dayaram v. Laxman 
(6), was followed in Shevdas Daulatram 
v. Narayan (2) which as I have said has 
- been dissented from repeatedly. 

The other deoision is the same as that 
reported in Narasimha Deo Garu v. Kri¬ 
shnachandra Deo Garu (l), as to which 
I have already expressed my doubts. 

The observation in Subbarayanv. Nata¬ 
rajan (5) at p. 795 (of 45 Mad.) must 
have been made by me because the deci¬ 
sions were there ; and because it is not 
clear that I should agree with them, I 
used the word “probably.” It seems to 
me that that judgment would stand 
better if that sentenoe is expunged. My 
final conclusion in that judgment was 
that a period of limitation need not be 
necessarily a period of limitation under 
the Limitation Act, but it may be con¬ 
tained anywhere provided it is a strict 
period of limitation and I held that the 
period in S. 48, Civil P. C., was not a 
period of limitation in the stricter sense. 
My reasons differed somewhat from 
those of my learned brother Spencer, J. 

It will be convenient now to refer to 
the other cases which relate to the com¬ 
bined use of S. 4 with the other sections 
of the Act. One is Bai Hemkore v. Na- 
samalli (7). There it was held that S. 4 
of the Act cannot be utilized when its 
application precedes the benefit to be 
derived under S. 19. Lien. Act. 

In Ummathu v. Lathumma (8) a simi¬ 
lar question arose whether the benefit of 
S. 4 can be utilized when it precedes the 
application of S. 14, Lim. Act, and my¬ 
self and Spencer, J., held that it could 
not be so utilized. At p. 823 (of 44 Mad.) 

I referred to Bai Hemkore v. Nasamalli 

(7) observing that it was held there: 

‘‘that S. 4 cannot be tacked on prior to tho 
per iod of extension given by S. 19.'* _ 

(G) A. I. R. 1922 Mad. 268=70 I. C. 396=45 

Mad. 735. 

(6) [1911] 10 I. C. 910. 

(7) [1902] 26 Bom. 782=4 Bom. L. R. 603. 

(8) A. I. R. 1921 Mad. 651=63 I. C. 924=4± 

Mad. 817. 
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Those two decisions do not help the 
appellants in the present case. Here 
the respondent wants to use S. 4 as the 
last step for his suit. Having utilized 
all other exclusions in computation per¬ 
mitted by the Limitation Act, whatever 
they are, as the period of limitation ex¬ 
pired on a day when the Court is closed 
he wishes to file the cuit on the reopen¬ 
ing day. S. 4 comes in as the last step 
to help the plaintiff. This was not the 
case in the two decisions just mentioned. 
In my opinion the phrase ‘the period of 
limitation prescribed for any suit etc” in 
S. 4 is wide enough to include a period 
of time contained in Sch. 1 of the 
Limitation Act, but computed with the 
aid of one or more of Ss. 12 to 16, 
Lim. Act or starting from the date of at¬ 
taining majority under S. 6 of the Act. 
In the present case the period of limita¬ 
tion is throe years from 12th May 1920 
when the plaintiff attained majority ac¬ 
cording to the first schedule taken with 
S. 6 of the Aot. Such period expired on 
a day when the Court was closed and the 
suit could therefore be filed on the re¬ 
opening day. 

In my opinion the decision of Reilly, 
J., is right and the appeal ought to be dis¬ 
missed with costs. 

Cornish, J. —The short question for 
decision appears to me to be whether 
there is anything in Ss. 6 and 8, Lim. 
Act, to prevent a suitor who comes v/ithin 
those sections from having the benefit of 
S. 4. In my opinion there is not. S. 4 
provides an exception to the general rule 
laid down in S. 3. S. 6 enables a person 
who was a minor at the time from which 
the period of limitation is to be re¬ 
ckoned, to institute a suit within the 
same period after be attains majority 
as would otherwise have been allowed 
from the time prescribed therefor in 
Col. 3 of Sch. 1. This concession is cut 
down by S. 8 which says that noth- ' 
ing in S. 6 shall be deemed to extend for 
more than three years from the cessation 
of the disability the period within which 
any suit must be instituted. The illus¬ 
trations to S. 8 make it quite clear that 
what is meant is that when time has 
begun to run against a person during his 
minority in no case is the period in 
which he can institute a suit to bo ex¬ 
tended for more than three years after 
the cessation of the disability. In ether 
words, by the operation of Ss. 6 and 8 


the prescribed period within which an 
ex-minor can institute a suit is limited to 
three years from the date when he rea¬ 
ched majority. If the three years so 
prescribed expire cn a day when the 
Court is closed, the position seems to me 
to be precisely within the terms of S. 4. 
S. 4 does not extend the period of limi¬ 
tation beyond the prescribed period. But 
it enables the plaintiff, by excluding the 
time during which the Court is closed, to 
institute his suit on the . reopening day 
and so to have the benefit of the three 
years period which the Act gives him for 
that purpose. 

I agree that the appeal should be dis¬ 
missed with costs. 

P.R.S./v.B. Appeal dismissed. 
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Reilly and Anantakrishna 
Ayyar, JJ. 

Suppan Chetti —Plaintiff—Appellant. 

v. 

Yegnanarayana Ayyar and others — 
Defendants—Respondents. 

Letters Patent Appeal No. 375 of 
1926, Decided on 23rd September 1931, 
against judgment of Waller, J., in S. A. 
No. 605 of 1924 reported in A. I. It. 1927 
Mad. 1111. 

(a) Mortgage—Discharge of mortgage debt 
by payment of smaller amount can be proved 
as fact if separable from any oral agreement 
to vary terms of mortgage — Evidence Act 
(1872), S. 92. 

The discharge of a mortgage represented by a 
mortgage-deed by the payment and receipt of a 
smaller amount than was due can ba proved as 
a fact if it is separable from any oral agreement 
to vary the terms of mortgage contract and can 
be proved without the evidence of such agree¬ 
ment : A. I. R. 1929 Mad. 794, Rel. on. 

[P 142 C 1] 

(b) Registration Act (1908), S. 17 (2) (11)— 
Endorsement of discharge on mortgage deed 
need not be registered. 

An endorsement of discharge on a mortgage- 
deed which does not on its face purport to extin¬ 
guish the mortgage comes within S. 17 (2) ( 11 ) 
and need not be registered. • [P 142 6 1] 

(c) Mortgage— Discharge — Endorsement 
of discharge on mortgage — Return of mort¬ 
gage deed is not conclusive nor any indica¬ 
tion that mortgage is extinguished. 

In cases where there is an endorsement of 
discharge on the mertgage-deed -tho return of 
the mortgage deed by the mortgagee is not con¬ 
clusive nor even of itself any indication that 
the mortgage is extinguished : 37 Cal. 589 ; 34 

All. 528 and 8 M. L. J. 2G9, Ref. [P 142 C 1) 
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T. R. Ramachandra Ayyar and S. R. 
Dikshit —for Appellant, 

T. M. Krishnaswami Ayyar —for Res¬ 
pondents. 

Judgment. — It is not now disputed 
that the discharge of the mortgage-debt 
represented by Ex. A by the payment 
and receipt of a smaller amount than 
was due can be proved as a fact if it is 
separable from any oral agreement to 
vary the terms of the mortgage contract 
and can be proved without evidence of 
such an agreement: Balusundara Naicker 
v. Ramjanalha Aiyar (l). In obis case the 
plaintiff pleaded such on oral agreement 
of 25th June 1919. But the learned Sub¬ 
ordinate Judge found that the discharge 
of the moitgage by payment of Rs. 1,500 
on 5th July 1919 was true without re¬ 
ferring to the alleged agreement to vary 
the terms of the mortgage and without 
using any evidence regarding that agree¬ 
ment. It is objected that ha used the 
endorsement of discharge on Ex. A, 
which it is contended was inadmissible 
in evidence because it was unregistered. 
But that endorsement in our opinion 
comes within S. 17 (2) (11), Registration 
Act, and need not have been registered. 

Without discussing on this occasion 
.the question whether all endorsements of 
payment on mortgage-deeds are exempt 
from registration or ouly those which do 
not purport to extinguish the mortgage 
we find in this case that the endorsement 
does not on its face purport to extinguish 
the mortgage. The return of the mort¬ 
gage deed by the mortgagee is certainly 
not conclusive in such cases nor even of 
itself any indication that the raortg'ge is 
extinguished : ITari Narain Bancrji v. 
Shamasundari Dasi (2), Piari Lai v. 
Makhan (3) and Seshayya v. Subbamma 
(4). It is also suggested for the defen¬ 
dants that, if the oral agreement of 25th 
June 1919 to vary the mortgage contract 
cannot be proved, the agreement made 
on the same occasion to assign the 
decree against his father in-law to the 
plaintiff, on which the plaintiff sues, also 
oannot be proved, as they were really 
parts of one agreement. But, because 
the plaintiff cannot prove any such agree¬ 
ment to vary the mortgage contract by 
taking less than what was due on it in 

(1) A I.R. 1929 Mnd. 794 = 426 I C. 641. 

(2) [1910, 37 Cal 6 < ‘9 = 6’I.C. 159. 

(3) [1912] 34 AH. 528=10 I.C. 179. 

(i) [lb98] 8 M.L.J. 269. 


full discharge, he is not necessarily shut 
out from proving the actual discharge of 
the mortgage by the payment and accep¬ 
tance of a lesser amount and the pay¬ 
ment of the balance, for which he now 
sues, in accordance with a separable ag¬ 
reement that defendant 1 should assign 
the decree to him. 

In our opinion this appeal must be 
allowed and the Subordinate Judge’s de¬ 
cree restored with costs throughout. 

P.R.S./r.m. Appeal allowed . 

A. I. R. 1932 Madras 142 

Anantakrishna Ayyar, J. 

Ramji Das —Defendant—Petitioner. 

v. 

Kumarakalathi Mudali and others 
Plaintiffs—Respondents. 

Civil Revn. Petn. No 664 of 1928, De¬ 
cided on 13th July 1931, against order 
of Dist. Munsif, Conjeevoram, D/- 4th 
February 1928. 

Limitation Act (1908), S 5 —Bona fide 
mistake by pleader or his clerk is suffcient 
cause to excuse delay to file appeal—It is 
immaterial whether mistake is committed 
by pleader or his clerk. 

Mistake committed by a party’s vakil or the 
vakil's clerk which results in tho filing of an 
appeal beyond tho due date is a sufficient cause 
for excusing the delay under the provisions of 
S. 5. Whether the particular mistake has been 
committed by the vakil himself or the vakil's 
clerk is not of any material importance pro¬ 
vided the mistake was a bona fide one com¬ 
mitted in tho course of the conduct of the ease 
entrusted by the party to the vak 1: A. I. R. 
1925 Mad. 462; A. I. R. 1923 Mad. 354 and 
A. I. R. 1922 Mad. 186, Ref. [P 143 0 2] 

K. Bhashyam Ayyangar and R. Desi - 
lean —for Petitioner. 

J/. M. Srinivasachariar—ior Respon¬ 
dents. 

Judgment. —This is an appliextion 
for revision, filed by defendant 2 in 
S. C. S. No. 661 of 1927 on the file of the 
District Munsif of Conjeeveram. A 
decree was passed in the suit on 17th 
August 1927 against defendant 2, among 
others, defendant 2 not appearing at the 
date of the adjourned hearing. On 15th 
September 1927, defendant 2 filed an ap¬ 
plication in the lower Court under O. 9, 
Civil P. C., read with S. 17, Provincial 
Small Cause Courts Act. Under S. 17, 
defendant.petitioner 2 had to deposit in 
Court withiu 30 days the amount due 
under the decree in question. Defen¬ 
dant 2 paid into the hands of his vakil 
on 15th September 1927 the necessary 
amount. The account books of the vakil 
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have been filed and they support defen¬ 
dant 2's plea that the necessary funds 
were paid into the hands of the vakil on 
15th September 1927. Before the money 
is actually paid into the Court the party 
has to apply for the necessary chellan 
and in this case the necessary applica¬ 
tion for the chellan was made on 15th 
September at the time when the applica- 
tion under O. 9 was made, but the 
chellan seems to have beon issued only 
on 28th September 1927. Unfortunately 
the vakil’s clerk seems to have mislaid 
the chellan and consequently was not 
able to pay the money into the Treasury 
in time. Some amendments of the ap¬ 
plication had to bo made as per orders 
of the Court for which some time was 
granted and finally on 17th October 
1927 the money was paid into Court, a 
fresh chellan having been procured in 
tho meantime. The decree-holder objec¬ 
ted to tho application being heard on 
the ground that the provisions cf S. 17, 
Provincial Small Cause Courts Act, had 
not been complied with inasmuch as the 
decree amount had not been paid into 
Court within 30 days from tbe diteof 
the decree in question. The learned Dis¬ 
trict Munaif was however satisfied that 
the monoy had been paid by defendant 2 
into the hands of the vakil in time with 
instructions to have the necessary steps 
taken in the matter. To use tho words 
of the learned District Munsif: 

"It is proved by tho vakil’s accounts that the 
inonoy was paid to the vakil on 15th September 
itself and so it should have beon paid into the 
Treasury on tho date when the chellan was 
issued. This could not be done because tho 
vakil’s olerk had mislaid tho chellan in ques¬ 
tion.” 

Tlowever the learned District Munsif 
felt himself bound to dismiss tho appli¬ 
cation, beoause, in his view, it was only 
mistakes committed by the vakil that 
oould bo ground for excuse under S. 5, 
Limitation Act, but not a small mistake 
committed by the vakil’s clerk. Again 
to use tho words of the learned Distriot 
Munsif: 

ilut here there is no carelessness on the part 
of the vakil; the carolossness was onl v on the 
part of his clerk, 

FTo addod: 

"No decision in our own High Court hu 9 laid 
down that such carelessness on the part of tho 
vakil's clork is a sufficient ground for oxcosing 
the delay. A lino must bo drawn somewhere. 
If tho carelessness of tho vakil’s clork were to 
stand on the same footing as the vakil's careless- 
U 0 H 8 why not the carelessness of the vakil’s peon 


or servant ? I therefore think that there are no 
sufficient gouuds for excusing the delay.” 

The learned District Munsif’s atten- 
tion was drawn to the case in Kaiida- 
sa?ni Mudaliar v. Arunachala Chetty (l), 
where an arithmetical mistake committed 
by a party’s vakil whioh resulted in tho 
filing of the appeal beyond the due date 
was held to be a sufficient cause for ex¬ 
cusing the delay under the provisions of 
S. 5, Limitation Act. The learned Dis¬ 
trict Munsif observed with reference to 
that case a9 follows: 

"If the same case had arisen in Lahore per¬ 
haps the decision would have been the other 
way, because it was admittedly occasioned by 
tho carelessness of the vakil, i. e., it was not 
done in good faith according to tho decision in 
Umrao Balcsh v. Muhammad Khan (2).” 

Thus it is clear that while the Dis¬ 
trict Munsif was of the view that as far 
as the merits were concerned any bona 
fide mistake committed by a vakil with 
reference to the transaction of any busi¬ 
ness entrusted to him by a litigant would 
be a proper ground for excusing any 
delay under the provisions of S. 5, Lim. 
Act, he felt that similar mistakes com¬ 
mitted not by the party's vakil but by 
the vakil’s clerk would not be any 
ground to excuse delay under S. 5 of the 
Act. I am unable to appreciate tho dis¬ 
tinction. So far as the litigant who in¬ 
vokes the jurisdiction of the Court to 
exercise its powers of excusing the de¬ 
lay under the provisions of S. 5 of the: 
Act is concerned, it is not a matter of 
any great concern for him whether the 
particular mistake was commi ted by 
the pleader himself or by the pleador’s 
clerk, [f the mistake was committed 
with reference to this case, though by 
the pleader’s clerk, in the usual course 
of business while transacting in the ordi¬ 
nary way the legal business of the liti¬ 
gant, the party should not be made to 
suffer because this particular mistake 
was committed when the papers were 
being dealt with in the ordinary course 
of business by the vukil’s clerk and not 
by the vakil. It is clear that a vakil 
could not transact person illy all the 
routine and mechanical items of business 
of the client in a satisfactory manner 
and that various matters have to be 
dealt with in the usual course of business 
by the vakil's olerk. In the present case 
it is clear that the chellan was mislaid 

(1* A. I. R. 1925 Mud. 462=8 3 I. O. 114, ~ 

(2) A. I. R. 1923 Lab. G12=72 I. 0. 732. 
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by the vakil’s clerk who was dealing 
with tho papers in the usual course of 
business of the vakil. No fraud or mala 
tides is suggested; that being so, this is 
a case where the party should not be 
made to sutler when it is clear that he 
had done, in proper time, everything that 
he was bound to do in respect of the 
matter. How the vakil’s clerk’s mistake 
or carelessness on the particular occa¬ 
sion should be dealt with is a matter 
between the vakil and the clerk and the 
finding that it was a case of the chellan 
being mislaid by a bona fide mistake is 
prima facie enough, so far as the party is 
concerned, to enable him to invoke the 
provisions of S. 5, Lim. Act. 

The learned advocate for the respon¬ 
dent argued that S. 5, Lim. Act, would 
not apply to such cases at all. I think 
it is too late to raise such a contention. 
In Koilpillai Samban v. Sappanimuthu 
Samban (3), the learned Judge Karne- 
sam, J., hold that the provisions of S. 5 
applied, and even went further and in 
revision himself held that the facts were 
enough to have the delay excused. In 
fact there is an earlier decision of this 
Court reported in the case in Sudali- 
<muthu Kudumban v. Audi Beddiar (4), 
a decision of a Bench of two learned 
Judges, where it was specifically held that 
S. 5, Lim. Act, applies to such a case. 
Mr. Bhashyam, the learned advocate for 
the petitioner, drew my attention to the 
fact that in the case of Sndalimuthu v. 
Audi Beddiar (4) the mistake was one on 
the part of the clerk of the vakil. Of 
course the question did not directly arise 
for decision whether such mistakes com¬ 
mitted by the vakil’s clerk were such as 
could be dealt with under S. 5. But that 
only shows that the distinction sought to 
be made by the learned District Munsif 
in this case between such slips com¬ 
mitted by the vakil on the one hand and 
the vakil’s clerk on the other is not of 
any material importance, provided the 
mistake was a bona fide one, committed 
in the course of the conduct of the case 
entrusted by the party to the vakil. 
Holding then that the distinction sought 
to be made by the learned District Munsif 
is not sound, I reverse his order and 
excuse the delay in the presentation of 
the applic ation, having regard to the 

( 3 ) A. I. R. 1923 Mad. 351=73 I. C. 40. 

(4) A. I. R. 1922 Mad. 1S6=6C I. C. 104=45 
Mad. G2S. 
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facts found in this case. The result 
therefore would be that M. P. No. 
295 of 1927 will be remanded for dis¬ 
posal on the merits by the District 
Munsif. As regards costs, I think in such 
cases it i3 no satisfaction to the decree- 
holder —the other party to the proceed¬ 
ings — when he is put to extra trouble 
and inconvenience, to be told that it 
was because defendant 2's pleader’s clerk 
was guilty of a bona fide mistake. In 
such cases I think the proper order 
should be that defendant 2 should be 
directed to pay costs to the decree- 
holder, both of the hearing of the appli¬ 
cation in the lower Court in February 
1928 (the amount of which will be fixed 
by the lower Court) and of this civil 
revision petition. I order accordingly, 
and that irrespective of the ultimate de¬ 
cision on the merits of the main applica¬ 
tion No 295 of 1927. 

p.R.S./lt.M. Order accordingly. 

A. I. R. 1932 Madras 144 

Ramesam, Offg. C. J. and Cornish, J. 

Gorantala Parvatamma —Defendant 
Appellant. 

v. 

Veeragandam Subbayya —Plaintiff 
Respondent. 

Appeal No. 453 of 1925, Decided or. 
13th July 1931, against decree of Sub- 
Judge, Bapatla, in Original Suit No. 96 
of 1923. . , , 

Partition — Plaintiff wanting to include 
land of female member in partition suit— 
Female member pleading land to be her 
own—Plaintiff has to prove that it was pur¬ 
chased benami. 

In a partition case wherein the plaintiff 
wants to include a land in the name of a fe¬ 
male member of the family tho burden of proof 
is upon the plaintiff to show that the land doe3 
not exclusively belong to tho woman and tho 
Court should not scrutinize and examine the 
defendant’s case in the first instance; the 
plaintiff in such a partition suit must prove 
that a land standing in the name of a female 
member of the family was really purchased 
benami in her name for some ulterior purpose 
such as depriving him of his rights, and if that 
burden is not discharged it is unnecessary to 
examine the defendant’s case. [P 145 C 2] 

T. V. Bamanatha Ayyar —for Appel¬ 
lant. 

B. Somayya —for Respondent. 

Judgment.— This appeal by defendant 
3 arises out of a suit for partition filed 
on behalf of the plaintiff a minor at the 
time of the suit by his next friend, his 
maternal uncle, against defendant 1, his 
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undo, defendant 2 bis father, and defen¬ 
dant 3 daughter ot defendant 1. After 
the suit was tiled, defendant 4 was born 
with the result that the plaintiff’s share 
was reduoed from one-fourth to one- 
sixth. The plaintiff got a decree be¬ 
low. Defendant 3 tiles this appeal in 
respeot of two items of immovable pro¬ 
perty: (l) 2 1/2 cents in item 40 of 
Sch. A and 2.2 acres of dry land in 
item 51 of Sch. A and an item 
of debt. Defendant 3 claimed in her 
written statement that the two for¬ 
mer items did not belong to the joint 
family but belonged to herself. The 
Subordinate Judge found this point 
against her and gave a decree for the 
plaintiff in respect of these two items 
also. Hence she appeals. Taking those 
items in succession, the sale deed for the 
first item of 2 1/2 cents is Ex. 4. The 
Survey No. is 350. It originally con¬ 
sisted of 23 cents. A portion of this 
land about 14 cents had previously 
been sold to the family under Ex. 7-a 
in August 1910. Another portion con¬ 
sisting of about one-third of the land 
described as 8 cents was sold to the 
family by Ex. 7 dated March 1912. The 
second sale-deed mentions as the nor¬ 
thern boundary of the land in this num¬ 
ber 


“land partly belonging to you and partly boloni 
ing to Velidantla Khotayya.” 

“Tho land partly belonging to you 
is really the land already sold to th 
family under Ex. 7-a. The rost of th 
description shows that there was a smal 
piece of land belonging to Velidantl 
Kotayya in this number. Velidantl 
Kotayya is the vendor under Ex. 4. Th 
Subordinate Judge disbelieves the stor 
given by him as to how he got tho land 
His story was that he got it in exchan" 
for some other lands. No exchange dee 
was produced. The Subordinate Judgi 
lias not notioorl tho description in Ex 1 

e v e |M ° n h ° £ lmUy ' Whi0h 8h ° w 
that Velidantla Kotayya had a lan, 

thoro and tho description was so earl 

as 1912 wheroas Ex. 4 was in 192: 

When wo find that Kotayya’a title wa 

recognized 10 yoars before tho sale-dee 

Ex. 4. it is oloar there is no reason t 

doubt his title. Tho Subordinate Judg 

committed a vory serious mistake in hi 

judgment when dealing with this iton 

He was under tho improssion that Ex 

7 and 7-a each dealt with 23 cents c 
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land, at any rate that after the execu. 
tion of these two sale deeds there was 
no more land in Survey No. 350. This is 
clearly wrong. The first sale-deed was 
for 14 cents, the second for 8 cents and 
the third for the balance. The discre¬ 
pancy between one cent and 2 1/2 cents 
is easily explained by the inaccuracy of 
measurements. It is not the case of tho 
plaintiff that the consideration for Ex. 4 
namely, Rs. 12-8-0 could not have been 
advanced by defendant 3’s husband or 
by defendant 3 herself and was as a 
matter of fact advanced by the plaintiff’s 
family. The whole case of the plaintiff 
rested upon tho Subordinate Judge’s 
finding that there was really nothing 
more to be sold after Exs. 7 and 7 a and 
that Ex. 4 is merely a new sale deed 
for land already sold, executed for the 
purpose of helping defendant 3. The 
moment this case falls to tho ground the 
plaintiff’s case with respect to this item 
falls to tho ground also. 

Coming to the second item: the con- 
sideration for this item is as much as 
Rs. 500. Defendant 3's case is that her 
husband got it from the lands which 
he obtained on division with his bro- 
thors. In a case of this sort the burden 
of proof is upon the plaintiff and we are 
not to scrutinize and examine the defen¬ 
dant’s case in the first instance: vide 
Protap v. Sarat Chandra (l). The plain¬ 
tiff must prove that a land standing in 
the name of a female member of tli6 
family was really purchased benami in 
her name for sorao ulterior purpose such 
as depriving him of his rights, and if 
that burden is not discharged it is un¬ 
necessary to examine the defendant’s! 
ease. 

Now, the family of the plaintiff and 
defendants 1 and 2 admittedly possessed 
45 acres of cultivated land and 25 
acres of pasture land. For a family 
possessing 70 aores it must he too paltry 
a transaction to attempt to purohaso 
two acres of land and put it in the name 
of a daughter for the puroose of 
cheating one of the membors’oven as 
suming .that there were misunderstand¬ 
ings with that member. A second out. 
standing feature in this case is that tho 
plaintiff s father, defendant 2, supports 
the case of defendant 3. So far as defen¬ 
dant 1 is concerned he of course supports 
nij^ daughter a case and one n eed not at- 

(1) A. I. R. 1921 Oal. 101=62 I. oTsIiT" 
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tach any undue weight to that. He is 
sonless and it is natural that he should 
support his daughter’s oase. But it is 
rather surprising that defendant 2 
should support this portion of defen¬ 
dant 3’s oase when it is against his own 
interest and that of his other son who 
was born after the suit was filed merely 
to spite the plaintiff. But apart from 
these considerations what is the evidence 
which th9 plaintiff -has adduced. The 
vendor, P. W. 9, says that defendant 1 
settled the bargain; that at the time the 
sale-deed was executed two promissory 
notes, Exs. 3-a and 3-b, were also exe¬ 
cuted for the balance of consideration 
Rs. 100 having been previously advanced. 
He then says that these promissory notes 
were paid off by defendant 1, and his 
clerk Panguluri Hanumanthayya. P. W. 2 
who i3 the next friend of the plaintiff 
gives evidence saying that the money 
was paid by defendant 1 and Panguluri 
Narasayya. Though it is true that 
Narasayya is the father of Hanuman¬ 
thayya, still this is a discrepancy which 
militates against the evidence of these 
two witnesses. 

But apart from this, even if P. W. 9’s 
evidence is accepted, there is nothing in 
it which shows that the ownership of the 
money was that of defendant 1 .and not 
of defendant 3. He says in cross-exami¬ 
nation that he does not know to whom 
the money belonged. So that his evi¬ 
dence in examination-in-chief merely 
comes to this : that the hand that paid 
the money was that of defendant 1 and 
his clerk. P. W. 2’s evidenoe is singu¬ 
larly unconvincing. He says that after 
the money was taken he made inquiries 
and Narasayya happened to tell him 
about it. Narasayya is admittedly alive 
and is not examined. And it cannot be 
pretended that he is on bad terms with 
the plaintiff, baoause he gave some infor¬ 
mation to the plaintiff. A good deal of 
P. W. 2's evidence is hearsay and it is 
impossible to accept it. That being all 
the evidence of the plaintiff, it is very 
difficult to act upon suoh evidence and 
disturb a title created by a solemn 
registered document. The motive for 
creating a benami document in favour of 
the daughter does not seem to be very 
strong. If there was such a motive, it 
is inconceivable that it should confine it¬ 
self to a small extent of land like two 
aores. * We are not prepared to accept 
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the Subordinate Judge’s estimate of evi¬ 
dence in this case. We think the plain¬ 
tiff has not made cut a prima facie case 
in respect of this item and it is unneces¬ 
sary to 'examine the evidence adduced 
by the defendant as to the source of the 
purchase money. 

There is a third item claimed by de¬ 
fendant 3 in this appeal. That is a debt 
due to the family in respect of which the 
plaintiff claimed a share. This item is 
No. 6, Sch. 3, Part 2-b. The debt was 
due from P. W. 6. P. W. 6 himself says 
that the note was executed in favour of 
defendant 1. Defendant 1 in his evi¬ 
dence says that the note was transferred 
to somebody because he was in need of 
money. But all this evidence does not 
help defendant 3. It does not show that 
he i3 entitled to item 6, Sch. 3, Part B. 
If there is any other debt due by this 
debtor to defendant 3, this judgment w r ill 
not affect her in respect of it, but certainly 
her claim to item 6 must be disallowed 
beoause 3he has established no right to 
it. This portion of th6 appeal fails, but 
the appeal in respect of the other two 
items succeeds. The plaintiff’s suit in 
respect of the two items of immovable 
property will be dismissed. As the 
parties have succeeded equally and lost 
equally, there will be no order as to 
cost 3 between the plaintiff and defen¬ 
dant 3. 

p.r.s./b.v. Appeal allowed . 
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CURGENVEN, J. 

Muthuswami Aiyar —Defendant—Peti¬ 
tioner. 

v. 

Subramania Aiyar — Plaintiff Res¬ 
pondent. 

Civil Revn. Petn. No. 777 of 1928, De¬ 
cided on 11th August 1931, against decree 
of Sm. C. C. Judge, Kumbakonam, in 
S. C. S. No. 2919 of 1927. 

(a) Contribution — Joint decree for cost 
against defendants—Suit for contribution by 
one defendant paying full costs— He must 
show some equity in his favour entitling him 
to contribution. 

Where one of the defendants pays the full 
amount of costs and then sues his co-defendants 
for contribution he must show some equity 
existing in his favour which will make his co¬ 
judgment-debtor liable for contribution, lu 
this respect a decree for oosts stands upon a dif¬ 
ferent footing from a deoree for payment of 
money arising out of a joint liability : 32 All. 
5S5, Foil.', 95 I. C. 689, Diss. from ; *1. I. 


Muthuswami v. Subramania 
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1921 All. 372; A. I. R. 1923 All. 67 and A. I. R. 
1928 Mad. 533, Dist. ( Case law discussed). 

[P 147 C 2] 

(b) Contract Act (1872), S. 70—One de¬ 
fendant alone contesting suit and required to 
pay full cost — Other defendants are not 
liable under S. 70. 

Where one defendant alone contests a suit 
and fights for his own land and has to pay full 
costs of the suit, no such principle as underlies 
S. 70 oan avail him to fix a liability upon the 
other co-defendants. [P j.48 0 l] 

T. S. Venkatesa Ayyar — for Petitioner. 

R. Gopalaswami Iyengar and N. 
Swaminatha Ayyar —for Respondent. 

Judgment.—The parties to the small 
cause suit out of which this civil revision 
petition arises wore co-defendants in a 
previous suit. A joint decree for costs 
was passed against them, the amount 
was recovered wholly from the plaintiff, 
and he has claimed and obtainei a de¬ 
cree for contribution from the four de¬ 
fendants. The question is whether any 
such claim can be supported, and if so, 
whether the lower Court was right in 
awarding a moiety of the costs paid. 

There is a quantity of case law, not 
entirely reconoilable, upon this topic. 
A number of the earlier cases, such as 
Sripal Singh v. Imrit Tewari (l), Manja 
v. Kadugochen (2) and Thangammal 
v. Thayyamuthu (3) apply the test adop¬ 
ted in the English case, Merry weather v. 
Nixon (4), whether and to what extent 
the parties were tort-feasors in the prior 
aotion. Upon this principle, too, a claim 
was rejeoted by Kumaraswami Sastri, J., 
in Koppana Chelamiahv. Suryanarayana 
Jagapathi (5). More recently Waller, J., 
in Narayanamurti v. Chandrayya (6), 
has shown that the House of Lords has 
refused to follow Merryweather v. Nixon 
(4), Lord Hersohell observing: “it is not 
founded on any principle of justice or 
equity or even of public policy which 
justifies its extension to the jurisprudence 
of othor countries.” Upon this ground it 
was discarded by the Allahabad High 
Court in Parshotam Das v. Lachmi Na- 
rayan (7), and it has not been seriously 
pressed upon me hero. It is further con¬ 
ceded that the mere fact that be has 
satisfied a joint deoree for costs will not, 
without more, entitle the plaintiff tocon- 

( 1 ) [1880] VCaT."720=6 0. L. R, 6. ' 

(2) [1884] 7 Mad. 89, 

(8) [1887J 10 Mad. 518. 

(4) [1799] 8 T R. 180=16 R. R. 8l0. 

(5) [1919] 53 I. 0. 77. 

(6) A. I. R. 1927 Mad. 790=102 I. C. 885. 

(7) A.I.R. 1923 All. 67=691.0. 688=45 A11.&9 


tribution. As to what more has to be 
shown, a distinction needs to be drawn 
between a deoree for costs against co¬ 
plaintiffs and one against oo-defendants. 
It appears to me, with respeot, that this 
distinction has not been sufficiently kept 
in view by Daniels, J., in Babu Ram v. 
Badri Das (8). He expresses the view that 

prima facie a right of contribution exists 
between persons against whom a joint decree 
for costs has been passed and that it is for a 
defendant seeking to avoid liability to show 
some equity which entitled him to exemption.” 

The two cases of his own Court which 
he cites in support of this proposition, 
Ramsarup v. Baij Nath (9) and Par- 
shotam Das v. Baclimi Narayan (7), re¬ 
late to oo-plaintiffs, and in the latter 
case Ryves, J., recognizes that a different 
rule would apply .to co-defendants. The 
objeots and interests of co-plaintiffs are 
identical, and from their voluntary asso¬ 
ciation it may be said that there arises 
an implied contract, which equity will 
enforce, to share gains and losses. 

It is otherwise with co-defendants 
who may be forced into the position 
against their will, and whose interest 
may be adverse inter se. Upon such 
grounds as these it was held in Mulla 
Singh v. Jagannath Singh(lO) that where 
one of the defendants pays the full am- 
ount of the oosts, and then sues his co- 
defendants for contribution he must 
show some equity existing which will 
make his co-judgment-debtors liable for 
contribution. I think it may perhaps 
also be said, as the petitioner’s learned 
advocate contends, that in'this respect a 
deoree for costs stands upon a different 
footing from a decree for the payment 
of money arising out of a joint liability. 

It was a deoree of a latter kind which 
was dealt with in Arunachalam Servai v. 
Vam Rowther (ll) and the observations 
in the judgment must be read in the 
light of that circumstance. 

I think then that the learned Judge of 
the Court of Small Causes was not right 
in requiring defendant 1, who alone con¬ 
tested the suit, to show some equity in his 
favour which would entitle him to exempt 
tion. It is the plaintiff who must show 
an equity entitling him to contribution.' 
Turning now to the facts, the prior suit 

(8) [1926] 95 I. 0. 689. 

(9) A. I. R. 1921 All. 372=53 I. C. 324=43 

All. 77. 

(10) [1910] 32 All. 585=6 I. C. 684. 

(11) A. I. R. 1928 Mad. 688=110 I. C. 48i. 
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was brought by an alleged nearest rever¬ 
sioner to recover an estate from the pre¬ 
sent plaintiff (defendant l), who denied 
the reversionary right. The remaining 
defendants — now defendants in the pre¬ 
sent suit—were impleaded as lessees of 
the present plaintiff. They filed no 
written statement and were ex parte 
throughout. The present plaintiff, who 
alone contested, failed in the first Court 
and failed again on appeal. I oannot 
find that the course which he took was 
in any respect affected by the fact that 
his lessees wore impleaded as co-defen¬ 
dants. He was fighting for his own 
land, and no such principle as underlies 
S. 70, Contract Act, can avail him to fix 
a liability upon the other defendants. 
Nor, except perhaps to an insignificant 
extent in the matter of process-fees for 
serving these defendants, can it be said 
that the costs amounted to more than he 
would have had to pay had they not been 
included. It is argued that they could 
have avoided inclusion in the order as to 
costs if they had put in an appearance 
and undertaken to accept any decree that 
the Court might pass. There is not very 
much difference between doing this and 
remaining ex parte and I cannot agree 
that their failure so to appear and plead 
necessarily entitles the plaintiff to con- 
cribution. 

The order of the lower Court, which 
makes theso defendants liable for a half¬ 
share of the costs, appears to me plainly 
inequitable, because they can in no way 
be hold responsible for such items as 
service of process on witnesses, and sub¬ 
sistence allowance of witnesses, which 
together amounted to over Rs. 100 of uho 
Rs. 260-2-0 awarded and are due to the 
contest of the present plaintiff. I should 
feel compelled therefore on any view to 
allow this petition in part. But it ap¬ 
pears to me that, for the reasons I have 
indicated, the plaintiff has not succeeded 
in showing any suoh equity in his a 
as will entitle him to a decree o' 3 

measure of contribution ; anc a, n 0 i 
only one defendant contested the suit 
and has preferred this petition the con¬ 
clusion must be that the plamuiff has 
failed in establishing the liability of any 
oi them. I therefore allow the petition, 
set aside the decree of the lower Cour 
and dismiss the suit, with costs to peti¬ 
tioner (defendant l) in both Courts. 
r.R.S./ r.m. _ Petition allowed. 
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Madhavan Nair, J. 

( Talluri ) Peda Manikyam —Plaintiff— 
Appellant. 

v. 

Vantabattina Periagadu and others — 
Defendants—Respondents. 

Second Appeal No. 509 of 1928, Deci¬ 
ded on oth August 1931, against decree 
of Dist. Court, West Godaveri, in A. S. 
No. 48 of 1927. 

(a) Evidence Act (1872), S. 68—Suit on 
will—Three attesting witnesses—Two dead — 
Piaintiff not calling remaining witness for 
fear of his turning hostile—This is improper 
Plaintiff has to call him to prove his will. 

There was a suit upon a will which is a docu¬ 
ment required by law to be attested. Thero 
wero three attesting witnesses one of whom was 
alive. He was not summoned nor examined by 
the plaintiff on ground that ho was a hostile 
witness and hence could not bo examined. 

Held : that the provisions of S. 68 wore 
mandatory and the fact that when called the < 
said witness would prove hostile did not excuse 
the party producing the document from this 
duty of calling the said witness in order to 
prove his “will” : 63 I. C. 266 ; A. I. R. 1927 

Cal. 102 and A. I. R. 1925 All. 56. Rel. on. ; 

A. I. R. 1930 Mad. 770, Dtst. _ [J^ 00 -j 

(b) Will—In suit on will plaintiff has to 
prove that it was executed by deceased 

It is incumbent in a suit based on a will on 
the Dlaintif! who relies cu a will to prove that 
the will was executed by the deceased testator. 
The facts that it was registered and that it was 
acted upon, and relied on by the defendant, will 
not help him, if he has not proved that.it was 
executed by the deceased testator. D U0 O 2J 

* (c) Civil P. C. (1908), O. 41 R. 27 — 

Plointiff having opportunity to adduce evi¬ 
dence in trial Court to prove will, but insuffi¬ 
cient evidence produced-No fresh evidence 
to patch up his case can be allowed to be 

S< Where 

the issues covet given 

executio ‘ iusu fti c ient to prove its oxecu- 

tion 8 t£e plaintiff cannot be allowed in second 
appeal^* to adduce fresh evidence as regards 
the 6 execution of the will. He cannot thus be 
allowed to patch up the weak parts of h.s case 
and fill up the omissions : A. I. R. 1931 1. U. 
143, Rel. on. & 151 ° 2] 

G. Lakslimanna and G. Chandra¬ 
sekhara Sastri —for Appellant. 

P. Somasundaram for Respondents. 

Judgment. — One Jakkarayya, an 
Indian Christian, died leaving some pro¬ 
perties by a "will . In O. S. No. 457 of 
1924 the plaintiff, one of his sons, in¬ 
stituted a suit for a part of the pro¬ 
perties covered by the will alleging 
amongst other things that the properties 
were owned by himself and by defen¬ 
dant 1, his brother, that their father bad 
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no right to the properties and that he 
cannot dispose of them by a will. Ho 
contended that defendants 2 to 7 tres¬ 
passed upon the properties. Defendant 1 
supported the case of the plaintiff. De¬ 
fendant 7 in the suit is the son of a 
deceased daughter of Jakkarayya. He 
contended that the properties were the 
self-acquisition of Jakkarayya, that they 
were bequeathed by Jakkarayya under a 
“will” to, the plaintiff* defendant 1 and 
himself i^ equal shares and that the 
suit properties fell to his share under a 
partition.' The plaintiff’s contentions were 
rejected by the lower Courts and his suit 
was dismissed. No second appeal has 
been preferred against the appellate de¬ 
cree and we are not now concerned with 
the contentions raised by the parties in 
this litigation. 

The present second appeal arises out 
of O. S. No. 513 of 1924 which was tried 
and disposed of along with 0. S. No. 457 
of 1924 referred to above. This suit was 
instituted by defendant 7 in O. S. No. 457 
of 1924 for a partition of the rest of the 
properties of Jakkarayya which ho says 
ho got under the will but which were not 
divided at tho previous partition referred 
to in O. S. No. 457 of 1924. His oase is 
that ho got a third share of the proper¬ 
ties under tho will, that most of tho 
other properties were divided and that 
these properties were left undivided at 
tho partition. Defendants 1 and 2 in 
tho suit are the sons of Jakkarayya, 
defendant 1 being the plaintiff in O. S. 
No. 457 of 1924 and defendant 2, defen¬ 
dant 1 in the same suit. They and tho 
other defendants amongst other things 
contended that tho will loft by Jakka¬ 
rayya is “not valid in law” : (see para. 3 
of the written statement of defendants 1 
to 3). Issue 6 in the case which relates 
to the contentions regarding the will is : 

" 13 the will alleged by plaintiff truo valid 
and binding on the defendants? " 

The District Munsif holding that tho 
will is genuine and that it was exe¬ 
cuted by Jakkarayya when he was in a 
sound disposing state of mind deoreed 
the suit in favour of the plaintiff. His 
discussion of tho question is found in 
para. 15 of his judgment which deals 
with issue 1 in the connected suit. In 
the appeal preferred against this decree, 
A. S. No. 43 of 1927, the learned District 
Judgo held that the plaintiff had not 
proved that the will in question was 


executed by Jakkarayya and on this find¬ 
ing he set aside the deoree of the lower 
Court and dismissed the plaintiff’s suit. 
This second appeal has been filed by 
the plaintiff against the District Judge's 
deoree. 

Mr. Lakshmanna on behalf of the ap¬ 
pellant contends that the learned Dis¬ 
trict Judge was wrong in disposing of the 
case on the ground that there is no proof 
that the “will” was duly executed, in¬ 
asmuch as that plea was not raised in 
the pleadings or in the issues. The de¬ 
fendants’ contention being only that the 
‘will” was invalid as tho executant 
was not in a sound disposing state of 
mind when he executed it. He also con¬ 
tends that, if the District Judge thought 
that proof of the execution of the “will” 
was necessary, then ho should have 
framed an issue on that point and re¬ 
mitted the case to tho lower Court for 
fresh evidence. 

The will is Ex. 1 and is dated 10th April 
1907. It bears the mark of Jakkarayya, 
ho being a marksman. There are three 
attestors to the will. The first attestor 
is Samuel, defendant 1 in the connected 
suit and, as already pointed out, one of 
tho sons of the deceased Jakkarayya. The 
“will” was written by one Ammiraju 
now dead and it was registered on tho 
very day it was executed. Evidence re¬ 
garding the execution of the will is given 
by the plaintiff who was examined as 
D. \V. 1 in the connected case. Ho states 
thus : 

“ Jakkarayya executed a will. 

signature “Samuel” is defendant l's. 

The attestors Elloro Ranganayakulu and Tal- 
loori Stephen wont abroad. Their whereabouts 
aro not known. ” 

The District Judge says that the wit¬ 
ness at the time of the execution of the 
will being only 10 or 15 years old : 

“ his statement that Jakkarayya executed tho 
will can at best bo only hearsay evidence and 
oanuot be taken as proof that ho saw Jakka¬ 
rayya execute the will. ” 

P. W. 6 was examined to prove the 
signature of one of the attestors and the 
son of the writer of the documents 
speaks to his handwriting. This is all 
the evidence that has been brought to 
rny notice regarding the execution of the 
“will.” I shall first consider whether 
on this evidence it can be held that the 
plaintiff has proved that the “will” was 
executed; and then deal with the ques- 
tion whether the District Judge was 
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right in disposing of tha case on this 
point without framing a fresh issue whe¬ 
ther the will is proved to have been exe¬ 
cuted by the deceased Jakkarayya. 

The deoeased Jakkarayya being a 
Christian is governed by the Succession 
Act. S. 63 of the Act, which deals with 
the execution of wills, enumerates certain 
rules which the testator has to follow in 
executing a will.” R. (c) say 3 that a 
will shall be attested by two or more 
witnesses, each of whom should see that 
the testator signs or affixes his mark to 
the will, etc. S. 68, Evidence Act states 
that 

“ h a document is required by law to be attest¬ 
ed it shall not bo used as evidence until one 
attesting witness at least has been called for the 
purpose of proving snch execution if there be an 
attesting witness alive and subject to the pro- 
ooss of the Court and capable of giving evi¬ 
dence.” 

From these provisions it follows that 
the will ” of Jakkarayya is a document 
required by law to be attested and if 
there is at least one witness alive, sub¬ 
ject to the process of Court and capable 
of giving evidence it shall not be used 
as evidence until he has been called to 
prove its execution. S. 71, Evidence Act 
enacts that 

ii the attesting witness denies or does not re¬ 
collect the execution of the document, its exe- 
cution may be proved by other evidence.” 

In this case though the whereabouts 
of two attesting witnesses are unknown 
it is admitted that one of the attesting 
witnesses is alive and is capable of giv¬ 
ing evidence. This witness is defendant 
1 in O. S. No. 457 of 1924. He has not 
been examined as a witness in the case, 
and so, even if the plaintiff saw Jakka¬ 
rayya executing the “ will ” it cannot be 
said that the exeoution of the will has 
been proved unless the available attest¬ 
ing witness has been examined to prove 
its execution. Mr. Lakshmanna states 
that admittedly his interests are opposed 
to the interests of the plaintiff and that 
being so, no useful purpose will be ser¬ 
ved by calling him as a witness and that 
the plaintiff is not therefore bound to 
examine him in the case. This very 
argument was put forward in Dhira 
Singh v. Moti Lai (l), and overruled by 
the learned Judges of the Patna High 
Court. In that case the appeal arose out 
of a suit upon a mortgage bond, which is 
a document required by law to be attest- 
ed. There were four attest ing witnesses 

(1) [1921J 63 I. C. 266. 


one of whom was alive. He was not 
summoned nor examined by the plaintiff. 
Dealing with the argument that he was 
a hostile witness and could not be exa¬ 
mined the learned Judges say that 

the.fact that when called he will prove hos¬ 
tile does not exouse the party producing the 
document from this duty. The learned Sub¬ 
ordinate Judge was therefore wrong in thinking 
that it was not necessary to call defendant 2.” 

To the same effect is the decision in 
Gohinda Chandra Pal v. Pulin Behary 
(2) which also deals with a mortgage 
bond: see also Karimullah v. Gudar 
Koer, A. I. R. 1925 All. 56. These deci¬ 
sions show shat the provisions of S. 68, 
Evidence Act are mandatory and that the 
plea of the appellant that defendant 1, if 
called, will prove hostile to him will not 
relieve him from the duty of examining 
him as a witness. No doubt the plaintiff 
in his evidence speaks to the signature of 
the attesting witness, defendant 1 but that 
is not in law sufficient to prove that he 
has attested tha document. So also the 
evidence of P. W. 6 who speaks to the 
handwriting of another attestor does not 
amount to proof of the execution of the 
will. Mr. Lakshmanna has drawn my 
attention to a deoisiou in Ponnuswami 
v. Ealyana Sundara : A. I. B. 1930 
Mad. 770, in support of his contention 
that in certain circumstances the Court 
may hold that the exeoution of a docu¬ 
ment has been proved when the signa¬ 
tures of “ the attesting witnesses” are 
proved to its satisfaction. Obviously this 
decision is inapplicable to the present 
case!: for all the attesting witnesses are 
not dead or have turned hostile or are 
not available in this case and further the 
judgment does not deal with a document 
which is required by law to be attested 
as a mortgage or a will. It is incum¬ 
bent on the plaintiff, who relies on a will 
to prove that the will was executed by 
the deoeased testator. For the reasons 
which I have given I agree with the 
learned District Judge in holding that 
the plaintiff has failed to prove that 
Ex. 1 was executed by the deceased Jak¬ 
karayya. The facts that it was regis¬ 
tered and that it was aoted upon, relied 
on by the appellant, will nob help him, if 
he has not proved that it was executed 
by the deceased testator. } 

The next point for consideration is 
whether, having regard to the pleadings 
a nd the issue in the case, the appellant 

(2) A. I. R. 1927 Cal. 102=93 I. C. 147. 
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is absolved from the obligation of prov¬ 
ing the “ will ” and whether the learned 
Judge was right in disposing of the case 
without giving an opportunity to the 
appellant to adduce evidence in proof of 
it. It is true that the objection that the 
will ” was not executed by Jakkarayya 
is not specifically stated in the written 
statement but it states in two paragraphs 
that the “ will ” is not valid in law and 
that the issue as framed would certainly 
include within its scope the proof of exe- 
ution of the will as one of the points 
arising for decision ; it is also true that a 
considerable portion of the evidence ad¬ 
duced in the case deals with the ques¬ 
tion regarding the state of mind in 
which Jakkarayya was when the will 
was executed; but I cannot agree with 
the appellant’s contention that the par¬ 
ties accepted the execution of the will as 
an admitted fact and that the defen. 
dant’s only objection was that the “will” 
was invalid as it was exeouted at a time 
when Jakkarayya was not in a sound 
disposing state of mind. That the exe¬ 
cution of the will must be proved wa3 
present in the mind of the plaintiff ap¬ 
pears to be clear from the evidence given 
by him which I have already extracted. 
He states that Jakkarayya executed the 
will. Then he says that the signature 
“ Samuel ” is defendant l’a and that the 
other attestors went abroad and their 
whereabouts were not known. Then he 
speaks about the writer whose hand- 
writing is spoken to by his son. I think 
this evidence and the evidence of P. W. 6 
regarding the signature of one of the at¬ 
testors was intended—though it does not 
do so—to prove the execution of the will. 

If the execution of the will was ad¬ 
mitted I do not see any reason why 
such a detailed reference in evidence 
should have been made to its execution 
and attestors. The learned District 
Munsif refers to this evidence in discuss¬ 
ing Issue 1. Though he does not give 
his finding specifically anywhere that the 
execution of the will is proved, having 
regard to the evidence that was given by 
defendant 1, I think the learned District 
Judge was perfectly justified in deciding 
the question whether there was legal 
proof that Ex. I was executed by Jak¬ 
karayya. As I have already stated it is 
incumbent on the plaintiff, who relies on 
a will and wants to enforce it, to prove 
that it was executed by the testator. 
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In this case though there is no speoifio 
issue on the point I think, the pleadings 
and the issue cover the question regard¬ 
ing proof of execution of the will and 
the plaintiff has given evidence though 
insufficient to prove its execution. The 
plaintiff would not examine the attesta- 
tor available, namely, defendant 1, as he 
was hostile to him, putting forward that 
ground as a sufficient justification in law 
for not calling him. By asking for per¬ 
mission to adduce fresh evidence as re¬ 
gards the execution of the will it seems 
to me that the appellant is now really 
seeking “ to patch up the weak parts of 
his case and fill up the omissions,” a 
procedure not warranted by the rules of 
the Code of Civil Procedure: see Purso- 
tint Thakur v. Lai Mohar Thakur (3). 
In these oircumstances I cannot agree 
with the contention that the learned 
District Judge has disposed of the case 
on a new point raised for the first time 
in the Court of appeal, not covered by 
the pleadings or issue and on which no 
evidence was given. For these reasons 
I do not think that there is any need to 
frame a new issue and to send the case 
to the lower Court for disposal after 
taking evidence on it. 

In the result, the second appeal is 
dismissed with costs. 

P.R.S./b. v. _ Aypzal dismissed, 

(3) A. I. R. 1931 P. 0. 143=132 I. 0. 721=58 
I. A. 254=10 Pat. 654 (P.C.). 
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CURGENVEN, J. 

Lakshmanan Chetti —Petitioner. 

v. 

R. 31. A. R. A. R. R. 31. Arunachalam 
Chettiar and others — Respondents. 

Civil Revn. Petn. No. 842 of 1928, 
Deoided on 23rd September 1931, against 
deoreo of Temporary Sub-Judge, Deva- 
kottah, D/- 31st December 1927, in S. C. 
S. No. 512 of 1926. 

(a) Contract Act (1872), S. 70— Suit for 
contribution for costs of repairs to property 
in which several persons are interested — 
Work must have been done in part at least 
for benefit of defendant—Defendant must be 
proved to have been in position to exercise 
option whether or not to avail himself of 
benefit. 

Where a person claims contribution towards 
the costs of repairs of a property in which several 
persons have a common interest the very wide 
language of 8. 70 should be read with the quali¬ 
fications that in the first place it is not enough 
that the work should result in benefit to the 
defendant ; it must have been done in part at 
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least for his benefit aud in the second place the 
defendant must have been in a position after the 
execution of the work to exercise the option 
whether or not to avail himself of the benefit. 
No presumption arises that work in which one 
party is interested and which benefits another 
was done for that other : 18 Mad. 88 ; 33 Mad. 
15 ; A. I. R. 1915 Mad. 428 ; 45 I. C. 786 and 
A. I. R. 1931 Mad. 51, Rel. on. [P 152 C 1, 2] 

(b) Provincial Small Cause Courts Act 
(1887), Ss. 25—Decree by lower Court with¬ 
out advertence to case law on question in 
issue and without following settled judicial 
opinion in matter—High Court can interfere. 

It is open to the High Court to interfere in 
revision under S. 25 if the decree has been 
passed by the lower Court without any adver¬ 
tence on the case law really bearing on the 
question in issue and without adopting the set¬ 
tled judicial opinion of the High Court as to 
the principles on which similar cases should be 
decided, as such decree is not according to law. 

[P 154 C 2] 

V. Ramaswami Ayyar — for Petitioner. 

M. Patanjali Sastri —for Respondents. 

Judgment.—The plaintiff sued for 
contribution under S. 70, Contract Act, 
towards the cost of certain repairs which 
he executed to the tank which irrigates 
the wet lands of Manavanagari, a village 
in the Ramnad District. Of this wet land 
the plaintiff owns of the whole extent 
7/8ths. The petitioner before me is defen¬ 
dant 5 and he, with the other defendants, 
is a trustee of a kattalai which owns a 
1/lGth share, the remaining l/16th share 
in the land being held by one Muhammad 
Ibrahimsa. The tank also is the common 
property of these persons in the same 
proportions. It had fallen out of repair, 
so that the supply of water for irrigation 
had diminished and during the years 1923 
to 1925 the plaintiff replaced the old and 
breached bund by a new one at a cost of 
between Rs. 5,000 and Rs. 6,000. Towards 
this sum ho claimed a l/16th contribu¬ 
tion, equal to Rs. 372-7-2, from the trus¬ 
tees of the kattalai. The suit was tried 
on the small cause side and the learned 
Temporary Subordinate Judge of Deva- 
kottah has given a decree for the amount 
on the grounds that the work was done 
for the benefit of the plaintiff and the 
defendants and that the defendants did 
not object, but enjoyed the advantages 
resulting from the expenditure. It is 
contended before me that this decision is 
not in accordance with the law and that 
certain conditions which are necessary 
before a liability to contribute can be 
established have not been fulfilled. In 
the first place, it is not enough that the 
work should result in benefit to the de- 
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fendant ; it must have been done, in part 
at least for his benefit. In the second 
place the defendant must have been in a 
position, after the execution of the work, 
to exercise his option whether or not to 
avail himself of the benefit. I think that 
an examination of the case law of this 
Court will show that judicial opinion has 
now come to hold that in both these 
respects the very wido language of S. 70, 
Contract Act, should be read with these 
qualifications. In Damodara Mudaliar 
v. Secy, of State (1) it was pointed out 
that the question whether the act was 
done for the defendants was one which 
must be determined according to the cir¬ 
cumstances of tho case, for one of two 
persons having a common interest in pro¬ 
perty may or may not intend to act for 
the other in the execution of work upon 
tho property. The fact that the latter 
was benefited by the work docs not 
necessarily show that it was done for 
him. The case was accordingly remanded 
for a finding upon this point. The ques¬ 
tion of the exercise of an option to enjoy 
the benefit was not discussed in this case, 
but in Y. B. Ammani Ammal v. Naina 
Pillai Marakayar (2), both the points 
came under consideration. That case is 
authority for the view that no presump¬ 
tion arises that work in which one party 
is interested and which benefits another 
was done for that ether. The second 
question, whether the defendant should 
have an opportunity of exercising his 
option to enjoy the benefit, was also dis- 
oussed and Sankaran Nair, J., expresses 
himself strongly in favour of the view 
that a person can be said to enjoy a bene¬ 
fit under S. 70 only by accepting the 
benefit when he has had the option of 
declining or accepting it. 

A different note was struck in Sri Sri 
Sri Chandra Deo v. Srinivasaoharlu (3), 
where Y. B. Ammani Ammal v. Naina 
Pillai Marakayar (2) was subjected to 
some criticizm ; but Sadasiva Iyer, J., 
who was a party to the later case, in 
Naraina Pai v. Appu (4), subsequently 
acknowledged that the trend of decisions 
was against his view. Again in Raja of 
Pittapur v. Secy, of State (5), to which 
Sankaran Nair, J., was a party, the prin- 


(1) [1895] 18 Mad. 88=4 M. L. J. 205. 

(2) [1910] 33 Mad. 15=3 I. O. 110. 

(3) [1915] 38 Mad. 235=20 I. G. 445. 

(4) [1915] 28 I. G. 456. 

(5) A. I. R. 1915 Mad. 428=25 I. C. 783. 
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oiple was repeated that a person cannot 
be made to pay for a benefit which he had 
not had the option of rejecting or accept¬ 
ing. In Viswanatha Vijia Kv/mara v. 
B. G. Orr (6), the facts of which very 
closely resemble those of the present 
case, both principles are discussed. “The 
law is not,” it is said : 

‘‘that, when a person does any act for his own 
benefit, and that act incidentally benefits his 
neighbour or any other person, that neighbour 
or other person must pay for the extent of the 
benefit he derives from the act.” 

There was no doubt in that case that 
the tank had been improved by the re¬ 
pairs effected to it and that the defen¬ 
dants did in fact enjoy the benefit of 
those repairs. The plaintiffs however 
owned a preponderating interest, as the 
plaintiff does here, and it was held to lie 
upon them to show that they did not 
make tho repairs for themselves and that 
they did make them for tho defendants. 
In this they failed and the claim was dis¬ 
allowed. The learned Judges found it 
sufficient to decide the oase upon that 
point, and refer to a difference of judicial 
opinion on the question whether a person 
to be charged must have the option of 
refusing or adopting the benefit. I think 
howovor as has been held recently by 
Madhavan Nair, J. in Sampath Ayyangar 
v. Baja of Venkatagiri (7) that this latter 
principle may now bo regarded as well 
enough established. Mr. Patanjali Sastri 
has drawn my attention to a Privy Coun¬ 
cil oase, Luolchinarain Hitter v. Khattro 
Pal Singh Boy (8), which he argues would 
indicate a much wider construction of 
S. 70. The matter related to the deposit 
of rent for the defendants and it was 
held that because the defendants had the 
benefit of it they wore bound to reimburse 
the plaintiffs. The oase was decided 
before tho present Contract Act came into 
forco and has not been relied on in any 
of the above-cited oases as defining the 
scopo of S. 70. I do not think that it 
throws any light upon tho special ques¬ 
tions arising hero. 

Turning now to tho circumstances of 
tho present case, it has been said that 
the plaintiff owns 7/8ths of tho village 
and tho defendants only l/16th. It is 
true that tho case differs from some of 
the decided cases in the ownership of tho 
tank being shared and not exclusively 

(6) [1916] 45 I. 0. 786. 

(7) A. I. R. 1931 Mad. 51=129 1. C. 828. 

(8) [1873] 13 Beng. L. R. 146=20 W. R. 360. 


the property of the person who undertook 
the repairs. But we must look, I think, 
rather to the matter of water-rights than 
of ownership. The plaint does not allege 
that the defendants were consulted before 
the repairs were put in hand, and I do 
not read a passage in the deposition of 
the plaintiffs’ maramath superintendent, 
P. W. 4, as meaning more than that the 
defendants were informed after they were 
executed. Considering the large pre¬ 
ponderance of the plaintiff's interest it 
certainly lay heavily upon him to show 
that ho was actuated not solely by a 
consideration of that interest in doing 
the work. This has not been proved and 
I oan find no reason to suppose that, even 
if the defendants had expressly refused 
to share, he would have been deterred by 
that circumstance. 

On the second question, that of an op¬ 
portunity to exeroise an option, if the 
tank before the repairs were effected had 
afforded no supply of water at all, it 
might have been possible to argue, as has 
been pointed out by -Sankaran Nair, J., 
in Rajah of Pitta pur v. Secy, of State (5), 
that in using tho water rendered available 
by tho repairs the defendants exercised 
an option which it was open to them to 
refuse by not using the water. But if 
the repairs merely resulted in an increase 
of the water supply, no such clear alter¬ 
native presented itself. They had to take 
some water, and it is not possible to 
differentiate between what they would 
have got before the repairs and what 
after. The evidence does not show in the 
present oase that the water supply had 
wholly failed when the repairs were under¬ 
taken, although it seems clear that the 
bund was much broken down, breaches 
having formed, it is said, in 60 or 70 
plaoes. Tho plaint only states that tho 
tank had not been properly yielding and 
that on account of the repairs a proper 
yield had been secured. This is borne 
out by the statements of the witnesses. 
It seems clear therefore that tho defen¬ 
dants’ wet land was receiving a certain 
supply before the plaintiff renewed the 
bund. Accordingly I cannot find in the 
circumstances of the present case that it 
was open to the defendant to refuse to 
accept the benefit. 

The revision petition is preferred under 
S. 25, Provincial Small Cause Courts Act, 
and it is open to this Court to interfere if 
the deoree is net according to law. I 
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think that the learned Temporary Sub¬ 
ordinate Judge has decided it without 
advertence to any of the case law really 
bearing on the questions in issue, and has 
not adopted what I take to be now the 
settled judicial opinion of this Court as 
to the principles on which such cases 
should be decided. In these circum¬ 
stances I think that the decree ought not 
to stand. I accordingly allow the peti¬ 
tion, set aside the decree and dismiss the 
suit with costs here and below. 

p.r.S./r.m. Petition allowed . 
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Curgenven, J. 

Ghangat Chatu Nambiai —Defendant— 
Petitioner. 


v. 

Ghangat Odayothi Kunhiraman Nam- 
lia) —Plaintiff—Respondent. 

Civil Revn. Petn. No. 839 of 1928, 
Decided on 4th August 1931, against 
decree of District Munsif, Cannanore, 
D/- 6bh January 1928. 


Mortgagor and Mortgagee — Mortgagee 
agreeing to pay part of revenue—Enhance¬ 
ment of revenue—Mortgagee is liable propor¬ 
tionally. 

In the absence of a contract to tho contrary it 
is the mortgageo and not the mortgagor, who is 
liable to pay enhanced assessment. The pro¬ 
visions of tho mortgage • bond must be read in 
the light of the general liability which the -law 
casts on the mortgagee. 

A provision in a mortgage deed that tho mort¬ 
gagee-will pay the mortgagor “at the rate of 
Rs. G being tho proportionate Government re¬ 
venue for the lind" should therefore be taken 
to mean that the mortgagee was to pay tho pro¬ 
portionate Government revenue for the land, 
which at that time was Rs. G. In any case the 
mortgagee must bear the burden of the doubt 
occasioned by any ambiguity in the mortgage 
document : A. I.B. 1924 P.C. 102; A. I. R. 1926 
Mad. 405. Ref ; 18 J. C. 844 and A. I. R. 1915 
Mad. 100, Disc t p 164 0 2J 

O. T . G. Nambiar and A. Atohuthan 

Nambiar — for Petitioner. 

N. Govindan and K. Kutti Krishna 


Menon —for Respondent. 

Judgment.—I think on the merits 
that the learned District Munsif has 
come to a right decision. He has found 
that the defendant as mortgagee is liable 
on the terms of the document to pay 
the enhanced assessment. Several cases 
originating in this Court have been oited 
with regard to the effect of suoh provi¬ 
sions in mortgage documents, but I do 
not think I need go further than the 
Privy Council decision in Abid Hussain 


Khan v. Kaniz Fatima (l), which makes 
it clear that in the absence of a oontract 
to the contrary it is the mortgagee who 
is liable to pay any enhanced assessment. 
This case is noticed by Phillips, J., in 
Vasteva Holla v. Mahabala Bao, A. 1. B. 
1926 Mad. 405, together with two earlier 
cases, Krishnier v. Arappauli Iyer (2), 
and Panigatan Kanaran v. Baman Nair 
(3), which were in a somewhat contrary 
sense. That being so, we must read the 
provisions of the mortgage bond in the 
light of the general liability which the 
law would cast upon the mortgagee. The 
bond states that the mortgagee will pay 
the mortgagor : 

“ At tho rate of Rs. G being the proportionate 
Government revenue for the land." 

In as much as it definies specifically 
what the Rs. 6 is to signify it is distin¬ 
guishable from the two cases Matilal v. 
Darjeeling Municipality (4), and Kunchu 
Menon v. Naraynan Ezhutessan (5), which 
recited only a fixed sum. It may very 
well bo taken therefore to mean that the 
mortgagee was to pay the proportionate 
Government revenue for the land, which 
at that time was Rs. 6. However that 
may be, as I have said, I think the moit- 
gagoe must bear the burden of the doubt 
occasioned by any ambiguity in the mort¬ 
gage document and I cannot therefore 
say that the learned District Munsif has 
come to a wrong conclusion that he and 
not the mortgagor is liable for this en¬ 
hancement. 

It is then urged that the decision in a 
previous suit O. S. No. 791 of 1916 ren¬ 
ders the matter res judicata. It is true 
that the Court in that suit found, when 
the plaintiff sued the defendant for some 
earlier amounts, that the latter was liable 
for tho assessment only at the old rates. 
The District Munsif has declined to hold 
the matter res judicata on several 
grounds, the only one which need be 
notioed being that the subject-matter is 
not the same, the claim in the present 
suit arising subsequent in point of time 
to that in the prior one. For the respon¬ 
dent Broken Hill Proprietary Co. v. Bro¬ 
ken Hill Municipal Council (6), a Privy 


(1) A.I.R. 1924 P.C. 102=80 I.C. 1019=51 LA. 
157=27 O.O. 72=46 All. 269 (P.O.). 

(2) [1904] 14 M.L.J. 488. 

(3) [1907] 17 M.L.J. 517, 

(4) [1913] 18 I.C 844. 

(5) A. I. R. 1915 Mad. 100=25 I.C. 641. 

(6) [1926] A.C. 94=95 L.J. P.C. 33=134 L. T. 
335. 
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Council decision originating in Australia 
and relating to the valuation of a mine 
in successive years for purposes of taxa¬ 
tion has been citod. But I am not clear 
that that can fairly be regarded as a 
parallel case. While in that case the 
only provision common to the series of 
operations was a provision of law, here 
we have a document whioh has to be 
construed equally in the earlier case and 
in the later. On the other hand, I can¬ 
not find in the case relied on by the peti¬ 
tioner, Bader Bee v. Habib Merican 
Noordin (7), any such principle enun¬ 
ciated as can be applied to the circum¬ 
stances of this oase. I should in any 
event be indisposed to disturb the finding 
of the learned District Munsif upon this 
ground because it seems clear that the 
earlier decision is based upon an erron¬ 
eous view of the law and therefore to 
substitute it for the present one is hardly 
the function of a Court sitting in revi¬ 
sion. For these reasons I deoline to 
interfere with the decree and dismiss the 
civil revision petition with costs. 

P.R.S./k.n. Petition dismissed. 

(7) [1909] A. 0. G15 =78 L. jTp. 0. 101 = 101 
L,T. 1G1. 
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CURGENVEN, J. 

Marudachala Nadar— Plaintiff —Peti¬ 
tioner. 

v. 

Chinna Muthu Nadar and anothei — 
Defendants—Respondents. 

Civil Revn. Petn. No. 857 of 1928, De¬ 
cided on 2nd September 1931, against 
order of Dist. Munsif, Coimbatore, D/- 
2Gth October 1927, in O. S. No. 709 of 
1926. 

Civil P. c. (1908), O. 23, R. 1 ^-Applica¬ 
tion under O. 23, R. 1 (2) must be treated 

indivisible. 

An application under O. 23, R. 1 (2) for per¬ 
mission to withdraw from suit with liborty to 
Institute a fresh suit on the same subject-matter 
must be treated as an indivisible whole, and if a 
party is not allowed liberty to institute a fresh 
suit, his ponding suit should not bo dismissed, 
but the application should be refused altogether 
and the suit should bo retained on the file : 10 
I. C. 34G and 32 Bom. 315, Foil. [P 155 C 2] 

S. Muthiah Mudaliar and B. Venkata- 
raman —for Petitioner. 

T. S. Anantaraman —for Respondents. 

Judgment. —The petitioner as plain¬ 
tiff applied under O. 23, R. 1, aub-R, 2, 
Criminal P. C., for permission to with¬ 
draw from his 3uit with liberty to in¬ 


stitute a fresh suit in respeot of the same 
subjeot-matter. The learned Distriot 
Munsif, while refusing to grant such 
liberty, has thought that it was open to 
him to aocept the former portion of the 
application and to allow the withdrawal 
of the suit. I think there is no doubt 
that an application of this kind must be 
treated as an indivisible whole and if a 
party is not allowed liberty to institute 
a fresh suit his pending suit should not 
be dismissed, but the application should 
be refused altogether and the suit should 
be retained upon the file. This is the 
view taken in Bhagwat Pershad v. Lack- 
mi Pershad (l), and Mahant Biharidasji 
v. Parshotamdas (2), and appears to me 
to be dearly reasonable. I must there¬ 
fore allow the petition, set aside the 
District Munsif’s order and direct the 
District Munsif to rehear and dispose 
of the application. As the respondent 
has not contested the petition before me 
each party will bear his own costs. 

P.R.S./s.N. Petition allowed. 

" (1) [19U] 10 I. C. 31G. 

(2) [1908] 32 Bom. 345=10 Bom. L. R. 293. 


* * A. I. R. 1932 Madras 155 (2) 

Jackson and Walsh, JJ. 

Rajagopalaswami Naiclcen and others — 

Defendants—Appellants. 

v. 

Palaniswami Chettiar and others — 
Plaintiffs—Respondents. 

Appeal No. 464 of 1930, Decided on 
3rd August 1931, from order of 1st Addl. 
Sub-Judge, Coimbatore, D/- 5th March 
1930, in r. A. No. 760 of 1929 and O. S. 
No. 11 of 1924. 

* * Civil P. C. (1908), O. 34, R. 6 — Suit 
on mortgage decreed with costs — Property 
sold and balance still due—Personal decree 
for costs can be passed even against non¬ 
mortgagor defendant. 

Where a Court decrees ,4 if the proceeds are 
insufficient to pay costs’*, it contemplates costs 
remaining unpaid if any balance is loft owing 
after the silo. When therefore a suit for sale 
by a mortgagee is decreed with costs and some 
balance is left after the hypotheca is sold the 
Court can pass a personal decree for costs even 
against the non mortgagor defendant: A. /. R. 
1931 Mad . 272; 17 I.C . 244 and 39 I. C. 188, 
Re *' CP 150 C 2] 

A. S. Venlcatarama Ayyar — for Ap¬ 
pellants. 

T.M. Krishnaswami Ayyar , T. B. Bala - 
gopal and C. V. Mahadeva Ayyar — for 
Respondents. 

Judgment.—This is a suit for sale 
brought by the mortgagee against the 
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mortgagor, defendant 1, and his three 
sons, defendants 2, 3 and 4. The lower 
Court decreed the suit, and after the 
hypotheoa had been sold under the decree 
the plaintiff applied for a personal decree 
against defendant 1 for the balance still 
due under the mortgage and costs, and 
against defendants 2 and 3 for the 
amount due for costs. The lov/er Court 
has granted a personal decree against 
defendants 2, 3 and 4 and hence the ap¬ 
peal. The point taken is that once the 
amount due under the mortgage, the 
subsequent interest and costs have been 
amalgamated into one sum. and the hypo¬ 
theoa has been sold, it is not open to 
the plaintiff to assume that costs are 
part of the remaining balance, or to ask 
for a personal decree for costs as though 
they were still legally recoverable from 
the defendants as provided by O. 34, 

R. 6. It is not contended that in no 
case can defendants who are not per¬ 
sonal parties to the mortgage be held 
personally liable for costs. That, under 

S. 35, Civil P. C., would be within the 
Court’s discretion: cf. Bamakrishna Ayyar 
v. Raghunatha Ayyar (l). But it is con¬ 
tended that unless in its preliminary 
decree the Court exercises its discretion, 
it is too late for the plaintiff to apply 
after the amalgamation of the amounts 
due by way of mortgage, interest and 
costs and the subsequent sale. 

The same point is taken in Venu- 
gopalachariar v. Padmanabha Roto (2), 
where tho non-mortgagor, defendant 2, 
concedes that costs are legally recover- 
able from him under the decree but con¬ 
tends that there is no admissible assump¬ 
tion that the portion of the decree 
amount unsatisfied by tho sale represents 
costs and not the mortgage money. 
While admitting (p. 121 of 29 M. L. J.) 
that in England this assumption is war¬ 
ranted, this Bench felt constrained by 
Indian Statute law to take a contrary 
view. It was impressed by the ciroum- 
stanoe that in Appendix D undor O. 34, 
R, 6 a form of decree against a mort¬ 
gagor personally is provided; but this 
would almost assume that Appendix D 
is exhaustive. Can it be said that no 
deoree can be passed for which Appendix 
D provides no form, or that the decretal 
rules in the Code are restricted to such 
decrees as may be found in Appendix D? 

(1) A. I. R. 1931 Mad. 272=131 I. 0. 151. 

(2) [1015] 30 J. C. 188. 
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Two Allahabad cases are cited by thi3 
Bench in support of its ruling in Ram 
Lai v. Sil Chand (3) which contemplates 
(p. 441) a decree for costs being given 
against a non-mortgagor personally. No 
doubt, it interprets the obsolete S. 90, 

T. P. Act, as referring only to a mort¬ 
gagor: 

“the whole tenor and wording of S. 90 abun¬ 
dantly show that the persons affected by it are 
the mortgagee who has brought the property to 
Bale, and the mortgagor, p. 440.” 

But that is of little assistance in in¬ 
terpreting O. 34, R. 6, booause the word¬ 
ing has changed “the amount due for 
the time being on the mortgage” giving 
place to “amount due to the plaintiff,” 
which may well include costs from a 
non-mortgagor. In that case (p. 44l) no 
order had been made in the preliminary 
decree to the effect that the non-mort¬ 
gagor should be personally liable in 
costs, and again in Mata Amber v. Sri 
Dhar (4) it is pointed out that tho pre¬ 
liminary decree contained nothing justi¬ 
fying tho application for a personal 
decree. Apparently that decree was in 
some form resembling 5 of Appendix D, 
Civil P. C., before its amendment in 
1929; for it was a suit for redemption 
governed by S. 92, T. P. Act, or O 34, 
R. 7, Civil P. C. In that form there is 
no clause such as is found in Form 4, the 

form of our decree . 

“that if tho uet proceeds o£ the sale are lusutli- 
ciont to pay such amount and such subsequent 
interest and costs in full, the plaintiff shall be 
at liberty to apply for a personal decree.” 

Where a Court decrees “if the proceeds 
are insufficient to pay oosts’’ it must con¬ 
template costs remaining unpaid if there 
is any balance owing after the sale. In 
tbo present suit the mortgage amount 
with interest comes to over Rs. 76.000, 
and tho oosts are about Rs. 3,000. is 
an ingenious fiction but one to which a 
Court can hardly lend colour that the 
mortgage amount, interest and costs are 
as it were piled into one heap, with the 
costs at the top, and then the moment 
that some bidder at the sale has offered 
Rs. 3,000, the costs are cleared off, and 
only tho mortgage amount and interest 
at tho bottom remain to be defrayed. 
The heap as a matter of fact consists of 
"what is declared due to the plaintiffs 
(para. 2 of tho deoree), and if a portion^of 
the heap^ remain s not c le ared off after 

3) [1901] 23 All. 439=(1901) A. W. N. 131. 

4) [1904] 26 All. 507=(1904) A. W. N. 73=1 
A. L. J.250. 
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the sale it is still “what is declared due 
Ito the plaintiffs”; and if costs are de¬ 
clared due to the plaintiffs, they are 
justified in treating this residue as oosts, 
and in applying under para. 3 for their 
personal decree. Any other interpreta¬ 
tion would seem to make para. 3, Form 4, 
a dead letter as regards non-mortgagor 
defendants. 

This was evidently the opinion of 
another Bench of this Court roported in 
K. Kamalammal v. K. Narasimliacharlu 
(5), and if this he read with Vetiugopala- 
ohariar v. Padmanabha Roiv (2) it can¬ 
not be said that there is any binding 
authority upon this question to be found 
in the rulings. 

In this view of the law we see no 
reason to interfere with the lower 
Court’s judgment. The plaintiffs did not 
ask for a personal decree against defen¬ 
dant 4 and apparently do not want one, 
but it follows logically upon the argu¬ 
ment that makes defendants 2 and 3 
personally liable and it must stand. 
Only defendant 4 will not be liable to 
arrest. The appeal is dismissed with 
oosts. 

P.R.S./lt.M. Appeal dismissed. 

(5) [1912] 17 I. 0. 244. 
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CURGENVEN, J. 

( Ardhilcai) Lalcshmamma —Plaintiff— 
Petitioner. 

v. 

Gorle Appadu and another — Defen¬ 
dants—Respondents. 

Civil Revn. Petn. No. 873 of 1928, 
Decided on 10th August 1931, against 
decree of Dist. Munsif, Parvathipur, in 
O. S. No. 237 of 192G. 

(a) Arbitration—Suit referred to arbitra¬ 
tion — One arbitrator remaining absent— 
Award is illegal—Party though present allow¬ 
ing proceedings to go on and terminate can¬ 
not subsequently object to award. 

Whore tho suit i* referred to arbitration and 
one of tho arbitrators remains absent during 
tho examination of one of tho witnesses, the 
award is illegal oven though tho parties agree 
that tho opinion of tho majority should be ac¬ 
cepted, for it is one thing to say that and quite 
another thing to siy that the parties agreed 
that the arbitration might be conducted by a 
majority or loss than a full number of arbitra¬ 
tors. But if the party is present and doe3 not 
object at the time and allows the proceedings to 
go on and terminate it is too late for tho party, 
after tho award has boon made and on its appli¬ 
cation to file its award to insist on this objec¬ 
tion to file tho award; 3 I. A. 209 ( P.C ) and 12 
Mad. 113, Rel. on. [P 157 C 2] 
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(b) Civil P. C. (190S), S. 115—Arbitration 
proceedings — Mere illegality without sub¬ 
stantial harm does not justify interference. 

Revision is generally objectiouablo in cases of 
awards and a Court should not interfere unless 
it finds not only illegality but some substantial 
harm resulting from that illegality. 29 Gal. 
767 (P.C.), Foil. [P 158 C 1] 

S. Subramanya Sastri —fon Petitioner. 

¥. Suryanarayana— for Respondents. 

Judgment.—This was a suit to arbi¬ 
tration and the finding of fact is that 
out of five arbitrators ono was absent 
during the examination of one of tho wit- 
nesses. The learned District Munsif is 
of opinion that the terms of reference 
provided for such a contingency inasmuch 
as the parties agreed that the opinion of 
the majority should be accepted. But it is 
ono thing to say that and quite anothai 
thing to say that the parties agreed that 
tho arbitration might be conducted by 
a majority, or by less than tho full 
number of arbitrators. This view of the 
lower Court has not been supported here 
and it must be found on the authority 
of Thammiraju v. Bajnraju (l), that it 
was incumbent on each of the arbitrators 
to be presout at ea«h of the mootings and 
that accordingly, if the mtster stood 
there, the award would be liable to be 
set aside as illegal. The learned District 
Munsif has however also found that, if 
there was any irregularity from this 
cause, the plaintiff has waived it. He 
notes .that the plaintiff’s Dext friend was 
present on each occasion and has admit¬ 
ted that he took no notice of the circum¬ 
stance that one of the arbitrators was 
on one occasion absent. It was his 
business to objeot at the timo and not 
to allow the proceedings to go on and 
terminate. The principle has been laid 
down by the Privy Council in Chowdhri 
Murtaya Hussain v Bibi Beeliunnissa (2) 
at p. 220. The appellant, their Lordships 
say, 

"having a clear knowledge of tho circum¬ 
stance on which he might have founded an 
objeotion to the arbitrators proceeding to mako 
thoir award, did submit to the arbitration going 
on and allowed tho arbitrators to deal with the 
case as it stood before them, taking his chanco 
of the decision being more or less favourable to 
himself, and it is too late for him, after tho 
award bas been mado, and on the application 
to file the award, to insist on this objection to 
tho filing of the award." 

This scorns to me to bo precisely that 
the plaintiff’s next friend did, and I 
cannot sav that in accepting his oonduct 

(1) [1889] 12 Mad. 118. - 

(2) [.1875] 3 I. A. 209=20 W. R. 10 (P.C.). 
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as an answer to the objection the learned 
District Munsif has gODe beyond the 
discretion vested in him. There is clearly 
no question here of exceeding his juris¬ 
diction. 


Exception is then taken to the manner 
in whic^h the arbitrators have dealt with 
the B and D schedule properties. As 
regards the B schedule property, it is 
said that they have not decided as bet¬ 
ween the plaintiff and the defendants to 
whom it belongs and as regards the D 
schedule, that their decision was in con¬ 
flict with admission actually made by 
the defendants. It is to be observed 
however that these objections were not 
taken in the memorandum filed by the 
plaintiff upon the award and I see no 
reason accordingly why I should allow 
them to be taken now. 


It only needs to be added that the 
Privy Council have hold in Ghulam Khan 
v. Muhmamad Hussain (3) that revi¬ 
sion is generally objectionable m cases 
of awards, and I think that on the 
principles laid down in that case a Court 
should not interfere unless it finds not 
only an illegality committed but some 
substantial harm resulting from that 
illegality. I have not in any way been 
shown bow the latter condition is satis¬ 
fied. The Civil revision petition is dis¬ 
missed with costs. 

p r S./p.n. Bevision dismissed. 

(3) [1902J 29 Cal. 167=29 T. A. 51=8 Sar. 

154 (P.C.). 
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Anantakrisna Ayyar, J. 

In re Paturu Venugopalayya —Plain¬ 
tiff—Petitioner. 

Civil Revn. Petn. No. 1181 of 1931, 
and Civil Misc. Petn. No. 4055 of 1931, 
Decided on 17th September 1931, against 
order of Sub-Judge, Nellore, D/- 20th 
August 1931, in O. S. No. 22 of 1931. 

^ Court-fee—Alternative reliefs of different 
values—Court-fee only on one yeiiding higher 
court-fee need be paid. 

Where the reliefs ar9 prayed for in the alter¬ 
native, plaintiff need not pay separate court-fee 
in respect of each of the reliefs claimed in the 
plaint. Where the value of the one relief is 
higher than the value of the other alternative 
relief but the court-fee payable on the first re¬ 
lief being one for declaration is less than on the 
second relief,-the court-fee on the second relief 
has to be paid: 15 Bom. 82; 6 Bom. 302; 44 
I. C. 143; A. I. R. 1925 Pat. 193 and A. I. R. 
1926 Lah. 467, Ref. [P 159 C 2] 

Ch. Baghava Bao —for Petitioner. 


Judgment.—This civil revision peti¬ 
tion has been filed by the plaintiff in an 
original suit pending on the file of the 
Additional Subordinate Judge of Nellore. 
Objection was taken by the defendants as 
regards the sufficiency of the court-fee 
paid by the plaintiff, having regard to 
the prayers contained in the plaint. 
The plaint was once amended; some of 
the reliefs originally claimed were dele¬ 
ted. As regards the prayers contained 
even in the amended plaint, the defen¬ 
dants contended that the proper court- 
fee had not been paid by the plaintiff. 
That preliminary question had to be de¬ 
cided by the learned Subordinate Judge, 
and after hearing parties he came to the 
conclusion that the court-fee paid by the 
plaintiff was not sufficient, and gave the 
plaintiff some time to pay the deficient 
court-fee. On the allegation that the 
court-fee already paid was sufficient, 
and that the learned Subordinate Judge’s 
order was erroneous in so far as it direc¬ 
ted the plaintiff to pay additional court- 
fee the plaintiff has filed the present 
civil revision petition. There is also an 
application for stay of further proceed¬ 
ings in the suit in the lower Court. 

To appreciate the arguments urged on 
behalf of the petitioner, it is necessary 
to understand what exactly are the 
prayers contained in the plaint as amended. 
The plaintiff asks for two reliefs, the 
first relief being the main relief prayed 
for, and the second relief being an alter¬ 
native relief claimed in case the Court 
should hold that the plaintiff is not en¬ 
titled to the first relief. The reliefs 
claimed in the plaint are: 

(1) Declaring the plaintiff's rights after 
setting aside the sale in favour of defen¬ 
dants 5 and 7 to the half-share of the 
properties in Schs. (a) to (e); or, in the 
alternative, (2), to the entirety of the 
properties in Soh. (a), (b) and (c) with a 
right to account from defendant 1 for the 
income thereof and collections there¬ 
under from 1918, together with interest 
thereon, and for plaintiff’s share of the 
moveables in Sch. E, to be ascertained on 
an accounting by defendant 1. 

The first relief was valued at Rs. 49,986, 
and the fixed court-fee of Rs. 100 payable 
for a declaration was paid. 

The second relief was valued at Rupees 
47,022-0-9; but no court-fee was paid in 
respect of the same, though ad valorem 
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court;-fee has ordinarily to be calculated 
on that amount. 

The plaintiff’s contention is that as 
the valuation of the first relief is more 
than the valuation of the seoond relief, 
he is bound to pay only the court.fee of 
Rs. 100 payable in respect of the higher 
valued relief. 

The defendants argued that the plain¬ 
tiff should pay separate court fee in res- 
peot of each of the reliefs. The learned 
Subordinate Judge overruled the defen¬ 
dants’ contention, and he held that the 
case before him was one where alterna¬ 
tive reliefs only were claimed, and that 
court-fee need be paid only in respect of 
the relief which appears to be of the 
higher value. In deciding the amount of 
court-fee to be paid he held that ad 
valorem court-fee should be paid on the 
valuation of the second of the reliefs 
claimed, and as the oourt-fee payable in 
respect of that relief would be more than 
the court-fee paid in respect of the first 
relief, he direoted, as I understand his 
order, the plaintiff to pay the difference. 

Before mo it was argued by the learned 
advocate for the plaintiff (petitioner) that 
the value put on the first relief is higher 
than the value put in respect of the se¬ 
cond relief, and that the fixed court-fee 
of Rs. 100 payable in respect of relief (l) 
should be held to be the proper oourt-fee 
payable on the plaint. 

The lower Court has held that the 
present is not a case coming under S. 17, 
Court-fees Act. The lower Court has also 
held that the present is a case of alter¬ 
native reliefs in respeot of the same cause 
of action. The plaintiff should have no 
cause for oomplaint so far. The real 
question then is how the court-foe is to 
be calculated in the case of alternative 
reliefs. My attention was drawn to the 
oases reported in Eashinatha Narayan 
v. Oovinrla, (l) Motigavari v. Pranjivan 
Das (2), Mukhlal Gir v. Ramdhayan liai 
(3), Dasarate Meshy v. Jay Chand (4) 
and Raja v. Muttalli (5). 

Melvill, J., remarked in Motigavari v. 
Pranjivan Rai (2) as follows: 

“As regards the alternative relief sought, the 
larger of the two reliefs sought must determine 
the amount of the stamp.” 

The learned advooate for the peti- 

(1) [1891] 15 Bom 82. 

(2) [1881] G Horn. S 02. 

(8) [1918] 44 I. C. 143. 

(4) A. I. R. 1926 Pat. 193=78 I. C. 530. 

(6) A. I. R. 192G Lah. 407=86 I. C. 82G. 


tioner argued that the valuation of the 
first relief is larger than the valuation of 
the second, and as the plaintiff has paid 
proper court-fee in respect of the first 
prayer, he contended that under the rul¬ 
ing of Melvill, J., that “the larger of the 
two reliefs sought must determine the 
amount of the stamp,” the court-fee al¬ 
ready paid is correct. I have read the 
ruling referred to by the learned advo- 
cate, but I am not satisfied that the con¬ 
tention raised on behalf of the petitioner 
is correct. If the plaintiff in the present 
suit had asked for the second relief only, 
then it is clear (and this was admitted 
by the learned advocate for the peti¬ 
tioner) that the plaintiff will have to 
pay ad valorem court-fee on the valu¬ 
ation of that relief. Merely because the 
plaintiff has asked in the plaint another 
alternative relief also (in the present 
case the first relief) in respect of which 
the court-fee payable is less, I fail to 
see how the plaintiff gets exemption 
from paying the court-fee payable in 
respect of the former relief for which he 
has to pay a higher court-fee. If S. 17, 
Court-fees Act, should apply, then the 
plaintiff will have to pay the aggregate 
amount of the fees chargeable in respect 
of each of the subjects which the suit 
embraces; bub where S. 17 does not 
apply, the plaintiff need not pay sepa- 
rate court-fee in respect of each of the 
reliefs claimod in the plaint, if the re¬ 
liefs claimed are only in the alternative; 
so long as any relief is claimed, whether 
solely or in the alternative the plaintiff 
will have to value the same, that is he 
will have to value each of the reliefs to 
decide the court-fee due in respect of 
each, but as he does not get all the re¬ 
liefs claimed, he has to pay 'only the 
highest amount of court-fee chargeable 
in respect of any of the alternative re¬ 
liefs. If the court-fee payable in res¬ 
pect of one prayer is X Rs. while that 
payable in respect of another prayer is 
2X Rs. the plaintiff will have to pay a 
court-fee of only 2X. Rs. He is not bound 
to pay X+2X or, 3X Rs. and it would 
not be sufficient if he pays a court-fee 
of only X Rs. so long as another alter¬ 
native prayer in respect of which court- 

fee of 2X Rs. is payable is contained in 
the plaint. 

Ordinarily the oourt-fee payable in res¬ 
peot of the larger of the two reliefs 
would exceed the court-fee payable in 
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respect of the smaller of the two reliefs; 
and that was all that was presumably 
meant by the learned Judge in Moti- 
gavari v. Pranjivan Bai (2) . 

In Baja v Muttali (5) the learned 
Judges held that where a plaint prays 
for one of the two reliefs in the alter¬ 
native based on one cause of action, the 
larger of the two reliefs determines the 
value of the claim. 

In Dasarate Meshy v. Jaychand (4) the 
Court held that where two reliefs are 
identical in actual money value, but dif¬ 
ferent in respect of court-fee3 leviable 
on each, then the amount of court-fee 
payable is to be determined on the relief 
carrying the higher court-fee. 

The difficulty arises because in respect 
of some reliefs only a fixed court-fee is 
payable whatever might be the valuation, 
whereas, in respect of other raj 1 ®* 3 -.°°. ur 
-foe is payable ad valorem. Calculating 
court-fee according to the vrovmonB ot 
the Court-fees Act, we have to see what 
is the court-fee payable in respect of each 
of the alternative reliefs claimed in the 
nlaint The plaintiff need not pay the 
total (aggregate) of these court-fees as 
the prayers aro only alternative. If the 
court-fee due in respect of each prayer 
be the same, be will have to pay only 
one sat of court-fee; but if the court-fee 
payable in respoot of any of these alter¬ 
native prayers should exceed the court- 
tee payable in respect of the other alter¬ 
native prayer, then the plaintiff will 
have to pay the higher court-fee. 

One can imagine a case where a decla¬ 
ration is prayed for in a suit in the Mun- 
sif's Court (the court-foe for which would 
be Rs. 15). and also an alternative re¬ 
lief for payment of Rs. 60 (for which the 
court-fee would be only Rs. 6-11-0.) In 
such a case, if the petitioner’s contention 
be upheld, the plaintiff need not pay 
court-fee as for the declaration but need 
pay a court-fee of Rs. 6-11-0 only. 

The principle applicable in suoh cases 
would seem to be that the greater should 
be taken to include the less, and when 
the higher court-fee payable in respect of 
any of the reliefs prayed for in the plaint 
has been paid, the lower court-fee ordi¬ 
narily payable in respect of the other 
relief need not be also paid, if the reliefs 
aro prayed for only in the alternative. 

I do not consider that in arriving at 
this conclusion the principle that taxing 
statutes should bo strictly construed, 


and, in cases of doubt, in favour of the 
subject and against the Government, is 
contravened; for in the present case, 
where only alternative reliefs have been 
asked, the plaintiff is not asked to pay 
court-fee on each of the prayers, but is 
only asked to pay the court-fee due cn 
one of the reliefs, and he is excused from 
paying any court-fee on the other on the 
ground that as he has paid the larger court- 
fee he need not pay any further court-fee. 

In this view, as I understand the order 
of the lower Court, the plaintiff should 
have no grievance, and the order direct¬ 
ing payment by the plaintiff of the excess 
court-fee is, in my opinion, right. I ac¬ 
cordingly decline to interfere with the 
lower Court’s order and dismiss the revi¬ 
sion petition. 

Civil Misc. Petn. No. 4055 of 1931. 

The application for stay of proceedings 
follows and is also dismissed. 

p.r.s./p.n. Bivision dismissed. 
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Beasley, C. -J. and Cornish, J. 

Muticipal Council of Vizagapatam — 
Appellant. 

v. 

Tea Districts Labour Association —Res¬ 
pondent. 

Original Side Appeal No. 108 of 1929, 
Decidel on 17th September 1931, against 
decision of Waller, J., D/- 1st October 
1929, in C. S. No. 721 of 1928. 

(a) Madras District Municipalities Act 
(1920), S. 92—Benefit Society — For assess¬ 
ment it need not carry on business for profit 
within Municipality. 

It is not necessary that before a benefit society 
can b 3 assessed under this Act it should carry 
on business within the Municipality forjrofH. 

(b) Madras District Municipalities Act 
(1920), S. 92 -“Paid up capital explained— 
Benefit Society without paid up capital can¬ 
not be assessed. 

The words in S. 92 “paid up capital mean so 
much of the authorized or stated capital of a 
company which its shareholders or subscribers 
have paid up. The subscriptions of the mem¬ 
bers of an association to the association aro the 
"income” and not the capital of the association. 
There is a distinct difference between income 
and capital. The legislature has chosen to say 
that where a company or a benefit society carries 
on busiuess within a Municipality it is to be 
assessed on its paid up capital. But if the com¬ 
pany or the benefit society has no paid up capital 
it follows that it cannot bo assessed. [P 161 G 2] 

B. Satyanarayana —for Appellant. 

C. Krishnaswami Ayyar — iov Respon¬ 
dent. 
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Beasley, C. J. —This is an appaal from 
the judgment of Waller, J. The facts of 
the case are as follows: The respondent 
association, namely, the Tea Districts 
(supply) Association is an association of 
persons formed for certaiu purposes, the 
main purpose being to gather recruits for 
tea estates for various parts of India and 
one of the gathering grounds being in or 
dose to the appellant Municipality. The 
objects of the association are fully set 
out in the Memorandum of the Associa¬ 
tion and its Articles. The Association is 
contributed to by its members who pay a 
subscription on a fixed scale and a capi¬ 
tation fee of Rs 5 for each recruiter and 
Us. L2 for each recruit. Each estate 
•which is represented in the association 
makes an advance of Rs. 75 to cover the 
expenses of the recruiters. For the 
moment, we prefer to call these payments 
by the members of the association their 
contributions. The Association has a 
branoh in the appellant Municipality and 
under S. 92, Madras District Municipali¬ 
ties Act (5 of 1920), the appellant Muni¬ 
cipality asse33od the respondent associa¬ 
tion to companies tax for the half-years 
ending 30tb September 1925, 31st March 
1920 and 30th September 1926 and served 
upon the respondent association notices 
demanding payments of the sums of 
Rs. 125 for each of the half-years already 
mentioned making a total sum of Rs. 500. 
The respondent association paid tho 
amount demanded under protest and 
stating that they would file a suit in due 
course for the recovery of the amount 
paid by them under protest. The amount 
is a small one, but as tho respondent 
association had been similarly assessed 
by other Municipalities this suit and the 
other suits wore, by order of the High 
Court, transferred here for a decision. 
Waller, J., allowed the respondent’s suit 
because lie hold that the respondents were 
not assessable under 3. 92, Madras Dis¬ 
trict Municipalities Aot, by roason of tho 
fact that they had no paid-up capital. 
Upon all other points ho appears to have 
boon in favour of the appellants. 

Tho only point argued before us hero 
to-day was whethor the respondent asso- 
ciation lmd a paid-up capital, upon which 
it could be assessed. It is important to 
observe that the words used in 3. 92 are 
“paid-up capital '. Admittedly this is not 
a company but a mere benefit society; 
and it is not nooossary —and so Waller, 
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J., has held —that before a benefit society 
can be assessed under this Act it should 
carry on business within the Municipality 
for profit. What we have to deal with 
here is the question as to whether or not 
tho respondent association has any paid- 
up capital upon which it can be assessed. 
Mr. B. Satyanarayana, in his very able 
argument contends that the contributions 
by the members to which wo have al¬ 
ready referred constitute the paid-up capi¬ 
tal of it. Ho argues that it is quits clear 
that tho association carries on business 
within tho limits of the appellant Muni¬ 
cipality. Ho further argues that no as¬ 
sociation or company can carry on busi¬ 
ness without capital so to do and that 
any money it derives from its own mem¬ 
bers or from outside must necessarily be 
the capital of the company with which 
to transact business. 

He argues that it is not right, as our 
learned brother Waller, J., in the Court 
below did, to givo a strict interpretation 
to the words appearing in the section, 
namely ‘ paid up capital,” and invites us 
to give to those words a liberal construc¬ 
tion and bold that any money received 
by a company, a benefit society or an as¬ 
sociation whiob enables it to cirry on its 
business must nocossarily bo capital. We 
are of tho opinion that Waller, J., was 
quite right in applying to those words tho 
technical meaning which usually is ap¬ 
plied to those words. We find them in the 
section in question used in relation to a 
company and we decline to apply any other 
meaning to those words ’ paid-up capital” 
than that which isusually applied tothem. 
Paid-up capital racims so much of the 
authorized cr stated capital of a company 
which its shareholders or subscribers have 
paid-up. In this case it appears to us 
that the contributions of the members of 
the association wore in no sense capital. 
They were the subscriptions of the mem¬ 
bers of tho association to tho association 
and as such were the “income” and not 
the “capital” of the association. There 
is a distinct difTdrouca between “inuoino' 

and “capital” and in our view this was 
tho income of the association which en¬ 
abled it to oarry on its business within 
tho limits of the appellant Municipality. 
Tho legislature has chosen to say that 
where a company or a benefit society 
carries on business within a Munmipility 
it is to be assessed on its paid-up capital. 
But if the company or the benefit society 
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has not paid-up capital it follows that it 
cannot ba assessed. Under these circum¬ 
stances, in our view, the judgment of 
Waller, J., in the Court below was quite 
correct. This appeal must therefore be 
dismissed with costs. 

P.R.S./b.v. Appeal dismissed. 
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Madhavan Nair and Jackson, JJ. 
Pulli Goundan —Petitioner. 


v. 

Kumaraswami Goundan and others— 
Respondents. 

Civil Ravn. Petn. No. 331 of 1930, De¬ 
cided on 3rd September 1931, against 
order of Dist. Judge, Coimbatore. D,- 
1st November L929, in I. A. No. 203 of 


19 p 2 r 8 o„mci oI Insolvency Act (»M) S 75- 

s°3, beoau * b00O a stranger to such proceed- 

FncTn whfoh the said order has been passed, 
'“S'? ,.. s a r i S ht to appeal against that order 

under the provisions of S. 75: A. I. i*- 1923 Cal. 

786, Rel. on. U 16-C 2j 

A. C. Sampath Ayyangar and T. R. 
Srinivasa Iyei —for Petitioner. 
r Sitarama Rao for M. Krishna 




rathi—tov Respondents. 

Jackson, J.— There must be a distinct 
finding by the Distriot Court whether or 
not the withdrawal of the petition under 
S. 63, Provl. Insol. Act, was collusive, 
and whether the appeal under S. 75, 
Provl. Insol. Act, to the District Court 
is bona fide and not merely in the in¬ 
solvent’s interest. 

The Distriot Court of Coimbatore may 
take fresh evidence. Time for the sub¬ 
mission of the finding is six weeks and 
ten days for objections. (After the find¬ 
ings were received the following judg¬ 
ment was delivered by): 

Madhavan Nair, J.— The purchaser 
of the properties from the Official Recei¬ 
ver of one Karuppa Goundan's estate is 
the petitiouer before us. In I. A. No. 203 
of 1923 one of the creditors filed an appli¬ 
cation before the Subordinate Judge of 
Coimbatore under S. 63, Provl. Insol. 
Act, to set aside the sale. This appli¬ 
cation was not pressed and was dismissed. 
Another creditor took this order in ap¬ 
peal before the learned District Judge 
under S. 75, Cl. (1) of the Act and the 


District Judge ordered that the appli¬ 
cation should be restored to file and in¬ 
quired into by the Subordinate Judge. 
This Court directed the District Judge 
himself to go into the merits of the ap¬ 
plication and submit findings of two 
questions, viz., (l) whether or no the 
withdrawal of the petition under S. 6S 
was collusive and (2) whether the appeal 
under S. 75 of the Act to the District 
Court was bona fide and not merely in 
the insolvent’s interest. The District 
Judge has now submitted hfs findings 
that the withdrawal was collusive and 
that the appeal under S. 75 was a bona 
fide appeal. The correctness of these 
findings has not been challenged before 
us. 

What is argued on behalf of the appel¬ 
lant is that the appeal to the lower ap¬ 
pellate Court by the creditor who filed 
the appeal was incompetent, inasmuch 
as he was net a party to the application 
under S. 63 filed before the Subordinate 
Judge and that since he was a stranger 
to that application he was not competent 
to prefer the appeal under S. 75. This 
argument was pressed before the learned 
District Judge also. He overruled the 
argument. Tim question has to be de¬ 
cided with reference to the terms of 
S. 75, Cl. (l), Provl. Insol. Act, which 
are as follows: 

“The debtor, any creditor, the receiver or any 
other person aggrieved by a decision coma to or 
an order made iu the exercise of insolvency 
jurisdiction by a Court subordinate to a Dis¬ 
trict Court may appeal to the District Court 
and the order of the District Court upon such 
appeal shall be final/' 

The terms of the section are very wide* 
Under this section any aggrieved person 
may prefer an appeal against an order 
passed by the Judge in insolvency. It is 
not contended that the creditor who pre¬ 
ferred the appeal before the District 
Judge having regard to the facts and the 
findings is not an “aggrieved person" 
within the meaning of the term, the ouly 
contention being as we have said, that 
he was a stranger to the proceedings. In 
our opinion, though the creditor who 
preferred the appeal was not a party to | 
the proceedings, still having regard tc 
the faob that he is aggrieved by the 
order appealed against, he would come, 
within the terms of S. 75 aui would be[ 
entitled to prefer the appeal. 

Seotion S, Cl. (2), Presidency Towns 
Insolvency Act, gives a right to “any per- 
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son aggrieved" to prefer an appeal 
against an order passed by tho Judge in 
insolvency. In this respect tho language 
of that seotion is similar to the language 
used in S. 75, Provl. Insol. Aot. In a 
case in which that section had to be con¬ 
sidered it was pointed out by the learned 
Judges of the Calcutta High Court in 
Sarat Kumar Roy v. Nabin Chandra Ram 
Chandra Shah (l), at p. 679 (of 56 Cal.) 
that the permission given to a person 
who is not a party to an order to prefer 
an appeal on the ground that he is an 
aggrieved person is a peculiarity of the 
Insolvency Act, inasmuch as proceedings 
in bankruptcy will affect not only par¬ 
ties thereto but also other people: see also 
tho observations in Chowdappa Qounder 
v. Katha Perumal Pillai (2). 

We have no doubt that under S. 75, 
Cl. (1), Provl. Insol. Act, respondent 1 
in the present case was competent to 
prefer the appeal to tho lower appellate 
Court. In these cricu instances we dis¬ 
miss the revision petition with costs. 

P.R.S./B.v. Revision dismissed. 

(1) A. I. R. 1928 Cal. 786=115 l77a 39 =56 
Cal. 667 (F. B.). 

(2) A. 1. R. 1926 Mad. 801=96 I. C. 944=49 

Mad. 794. 
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Curgenven, J. 

Andiappan Ambalam and another — 

Petitioners. 

v. 

Subbayya Ambalam and oi/jers—Res¬ 
pondents. 

Civil Revn. Petn. No. 507 of 1931, De¬ 
cided on 30th September 1931, from order 
of Sub-Judge, Devakottah, D/- 16th De¬ 
cember 1930, in I. A. No. 569 of 1930. 

Civil P. C. (1908), O. 1, R. 8 — Five men al¬ 
leged to be managers of certain community 
sued in representative capacity under O. 1, 
R. 8 —Suit based on pro-note effected by these 
men and for community—Suit held main- 
tamable. 

Whoro a suit under O. 1 , K. 8, is brought 
against five persons alleged to bo managers of a 
certain community and wbero the suit is based 
on a pro-note effected by those persons nnd al¬ 
leged to bo for tho purposes of tho community 
0. 1, R. 8, can bo applied and these men should 
boallowod to bo sued in the representative capa¬ 
city under O. 1, R. 8: Walker v. Sur, (1914J 2 
K. Li. 930; 80 Mad. 414 and Ideal Films. T.td. v. 
Richards, (1927) 1 K. B. 871, Ref. 

[P 163 C 2; P 161 C 2] 

M. Patanjali Sastriar— for Petitioners. 

S. Varadachariar and K. S. Venkata- 
rama Ayyar —for Respondents. 


Judgment.—This revision petition has 
been brought against an order of the 
Subordinate Judge of Devakottah passed 
under O. 1, R, 8, Civil P. C., allowing 
the defendants in O. S. No. 80 of 1930, 
on his file to be sued as representative of 
a community known as tho Karaikudi 
Nattars which comprises, I understand, 
some 300 pattadars. The plaintiff in that 
suit, now respondent, holds a promissory 
note for Rs. 25,000, executed by five per¬ 
sons who, he alleges, were managers ap¬ 
pointed by the community and invested 
with such powers as borrowing and doal-| 
ing with the common property, etc. Four 
of these five executants he has impleaded 
as defendants 1 to 4. Defendant 5 is 
said to be the adopted son of the remain¬ 
ing manager and defendant 6 is defen¬ 
dant 5’s natural father, while defendant 
7 is a receiver in a suit which is simul¬ 
taneously proceeding for the partition 
of oommon properties. The petitioners 
before me are defendants 8 and 9, mem¬ 
bers of the Nattar community, who say 
that they got themselves impleaded in 
the suit in the interests of the commu¬ 
nity and who resist tho order now under 
consideration. 

The principal argument employed 
before me is that a suit against repre¬ 
sentative defendants cannot be brought 
upon a debt, as it is not possible to pro¬ 
ceed against the common property unless 
all those who possess an interest in the 
property are actually made parties to the 
suit. This, no doubt, a3 a general pro¬ 
position, is truo enough and may bo ao- 
cepted on the authority of an English 
case, Walker v. Sur (l). In that case an 
action was brought for fees for profes¬ 
sional services rendered to an unincor¬ 
porated religious society, and as repre¬ 
sentatives of that society four persons 
were impleaded as defendants. It was 
not contended that these four persons 
were chosen fer any special fitness to 
represent the society, and partly for that 
reason and partly because the society's 
property could not be proceeded against 
otherwise than in the preaouco of all the 
members of tho society, the application 
was disallowed. I think it is clear that 
the decision does not necessarily apply to 
a case in which managers or trustees or 
some other persons whom plaintiff alleges 
had power to bind the property of 

(l > i K 930=83 L7 J. K. B. 1188= 

109 L. T. 888=30 T. L. R. 171. 
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the association or community are before 
the Court. In fact Vaughan Williams, 
L. J., expressly ba303 his decision 
upon grounds of that nature, and I 
gather from what the learned Lord 
Justice says that if managers of the body 
had been before the Court he might have 
taken a different view as to the applica¬ 
tion of the corresponding English provi¬ 
sion for constituting a representative suit. 
Buckley, L. J., appro iches the question 
from the point of view of the assessabi- 
lity of the property and there again I 
think that if parsons had been before the 
Court who were competent to represent 
tho property the objections which he 
took would lose their force. It has been 
said in Sahib Thambi v. Hamid (2) at 
p. 417 that 

“the general rule of law, undoubtedly, is, that 
in suits where ono person is allowed to represent 
others as defend tnt in a representative capacity 
any docreo pvssod can bind those others only 
with respeot to tho proporty. of those others 
which he can in law represent.” 

Accordingly, I think that the ciroum- 
stanco that tho managers or tho repre¬ 
sentatives are sued in the present case 
may get over the difficulty with regard 
to proceeding against the property. I be 
circumstances of the case more closely 
resemble those which arese in Ideal 
Films , Ltd. v. Richards (3). That was a 
auit brought against an unregistered as¬ 
sociation for articles supplied, and the 
committee of the association were made 
defendants on behalf of all the members 
and the trustees were also impleaded as 
representing tho property. Th9 suit ac- 
oordingly was a representative one so 
far as the committee was concerned and 
it also oomprisel parties whose presence 
enabled tho property to be proceeded 
against. The argument used in the pre¬ 
sent case is that the managers were com¬ 
petent to contract the lobt on behalf of 
tho community and were also competent 
in so doing to bind the property. That 
has been made the subject of issues in 
the suit and it is unnecessary and indeed 
undesirable for me to express any opinion 
upon it. It may he that if the managers 
wore so competent there was no need to 
go further than to sue them. T3ut at the 
worst, it can only be said that it may 
not have been neoassary to resort to 
O. I, R. 8. That is not the same as to 


say that in the circumstances it could 
nob be applied. { think that the main 
objection which is raised by Mr. Patanjali 
Sastri on behalf of the petitioners, namely, 
the question of the liability of the 
common property, 13 oue which can only 
be dejided in the suit, and issues have 
been framed for a complete inquiry in 
that respect. No substantive rights have 
been lost by defendants or those whom 
they represent in allowing a suit to be 
brought in this form. It is merely a 
matter of prooe3suil expediency. I can 
accordingly tin 1 no suffnient ground to 
interfere with the lo.ver Court's order 
and I dismiss the revision petition with 1 
costs. 


P.R.S./B V. 


Revision dismissed. 


$ 


[1913] 35 Mad. 411 = 12 I. G. 1003. 

3) [ 1927] 1 K. B. 374=96 L. J. K. B. 161 = 136 
Li. T. 293=70 3. J. 1133=13 T. L. U. 7. 
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CURGENV3N, J. 

Gurnvammal —Petitioner. 

v. 

Arumuja Padayaehi and others —Res¬ 
pondents. 

Civil Rovn. Petn. No. 1033 of 1930, 
Deciled on 30bh July L931, against order 
of Disb. Judg , South Aroob, D/- 16bh 
April 1930. 

Madras Hindu Religious Endowments Act 
(1327), S. 78—District Court can decide on 
merits of resistance and pass appropriate 
orders — District Court can reopen ex parte 
order. 

Seoliou 73 1 lys down that the Court may 
order dolivery to a parson producing the Board s 
order of appointment wlion such a person is 
resisted iu, or prevonte l from obtaining posses¬ 
sion. It gives the District Oouft the oiportu 
nity of deciding upon the merits of the resw 
taooe which, in order to get such an order, the 
applicant has to allege. The Court of tho Di* 
tnct Judge is charged with the duty of etocut- 
i U cr tho Board's orders, and if an order in execu¬ 
tion results in tho dispossession of a third party, 
it should be within his competence to investi¬ 
gate tbs matter and pus such orders as may 
appear appropriate. When a duty of a Particular 
oh aracter is c ast upon an established Gourt.it 
imports th it the ordinary incidents of the pro¬ 
cedure of that Court arc to attach. 

Where au ex parte order is passed by the Dis¬ 
trict Court on tho authority of the order of tho 
Board of Revenue giving p->sscs-;io i of property, 
alleged to be the property of a trust fund with¬ 
out really inquiring iuto the question cf title 
the Court has jurisdiction to reopen the case 
and adjudicate it on merits at the instance of 
the party projudioially affected by that order. 

fP 167 C 1] 
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T. V. Ramanatha Ayyar — for Peti¬ 


tioner. 

S. T. Srinivasa Gopalachari— for Res¬ 
pondents. 
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Judgment. — Tho following table 
shows how the parties whose names 
occur in these proceedings are con¬ 
nected: 


I 

Kriahnasami Iyer 


Subramauia Iyor=Siv.tkami 


Seahagiri; 

Iyer. 


i 

Guruvammal 


i 

Venkataramana Iyer=Venkammal 
Ramaohandra Ayyar 


Lakshmi 

Ammal 


Sons 


no notice was necessary. Ex parte orders 


Subiamania Ayyar died in 1899 leav¬ 
ing a will bequeathing tho land now in 
dispute to his nephew "Vonkataramana 
Aiyar. By a codicil he gave his widow 
Sivakami Ammal a life interest in it. 
Another bequest was of a sum of money 
to form a trust fund, of which Sivakami 
wa3 during her lifetime the self-ecnsti- 
tuted trustee. The widow survived Ven- 
kataramana Aiyar, and she too made a 
will, and in it she declared that Venkata- 
ramana Iyer had told her before his 
death, that she might include the land 
in the trust already created. After her 
death in 1924, on the strength of the 
allegation in this will that the property 
was trust property, Vonkataramana 
Iyer's sister Guruvammal applied to the 
Religious Endowments Board for an 
order undor S. 42 of the Act (2 of 1927) 
appointing her to discharge the duties of 
tho trustee, and under S. 77, for an order 
allocating tho income of the .endowment 
between religious and charitable pur 
poses. Tho Board passed orders accord¬ 
ingly. The order appointing Guruvam¬ 
mal was challenged a little later by 
Sivakami’8 brother’s widow and her sons, 
on the ground that Sivakami had nomi¬ 
nated them as trustees in her will; but 
tho order already passed in Guruvam- 
mal's favour was substantially confirmed. 
This lady then proceeded to apply to the 
District Court, undor S. 78 of the Aot, to 
ho put in possession of the trust pro¬ 
perty. In her application she named a 
number of respondents, among them 
being Sivakami’s brother's widow’ and her 
sons, who had contested her appointment 
before tho Board, and one Arumugam 
Padayachi, said to he tho lessee of tho 
property now in dispute. The learned 
District Judge ordered notice to the res¬ 
pondents, but no notico was issued, be¬ 
cause he subsequently acceded to a re¬ 
presentation of the petitioner's vakil that 


were accordingly passed directing deli¬ 
very, symbolical in the case of the pro¬ 
perty now in question, which was in the 
occupation of a tenant. 

Then arose opposition from another 
quarter. Matters had proceeded so far 
on tho footing that tho property was 
trust property. Vonkataramana Iyer's 
widow and her alleged adopted sou dis¬ 
puted this, denying that Sivakami had 
received from Vonkataramana Iyer any 
such permission as her will alleged to 
treat the pro; erty as trust property. 
Those persons claimed the land as their 
own, and not unnaturally complained 
that the proceedings before the Beard 
and tho District Court had taken plaoe 
behind their backs. Thoy accordingly 
asked the District Judge to set his pre¬ 
vious order aside and dismiss Guruvam- 
mal e application. The matter came be¬ 
fore the successor to the learned Distriot 
Judge who had passed the previous order. 
Ho has treated tho application as sus¬ 
tainable upon tho analogy of O. 21, 
It. 100, Civil P. C., and has posted the 
case for ovidenjo. Against this order 
Guruvammal has preferred this civil 
revision petition, and the point for deci¬ 
sion is whether tho District Judge was 
right in reopening the matter. 

Now it is in the first place apparent 
that neither the order of the Board ap¬ 
pointing Guruvammal, nor the order of 
the Distiict Court directing delivery to 
her, is binding upon the respondents, 
who woro no parties to these orders. 
The respondents’ learned advocate would 
go further, and criticize both orders a3 
improper, tho Board's, became it did 
not satisfy itself that tho property was 
in fact a religious endowment, the Dis¬ 
trict Court’s, because it failed to exor¬ 
cise judicially the discretion vested in it 
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by S. 78. As the Board’s order is not 
under direct attack, I do not propose to 
examine its jurisdiction to pass such an 
order. As regards the order of the 
learned District Judge, S. 78 lays down 
that the Court may order delivery to a 
person producing the Board’s order of ap¬ 
pointment when such person “is resisted 
in, or prevented, from obtaining posses¬ 
sion.” It is unfortunate, I think, that 
the learned District Judge was prevailed 
upon to pass his order without notice to 
any of the respondents named in the 
application. The section appears to me 
to give the Court the opportunity of 
deciding upon the merits of the resistance 
which, in order to get such an order, the 
applicant has to allege. This is conceded 
on behalf of the petitioner here, the Court 
acts not merely administratively but judi¬ 
cially, and, on cause being shown, may 
refuse to enforce the Board’s order. Such 
a position was in fact impliedly conceded 
by the presence of an array of respon¬ 
dents in the application. It is note¬ 
worthy however that the namos of the 
present respondents wore conspicuous by 
their absence, and I cannot absolve the 
petitioner from attempting to get posses¬ 
sion of the property without raising the 
eminently disputable question of the 
allegation of ontrustmenb contained in 
Sivakami’s will. Although these persons 
were ignored howevor included among 
the respondents was Arumugam Paday¬ 
achi, whom they claim as their own 
tenant, and it seem3 probable that had 
notioo gone to him the question of title 
might still have boen brought up for 
inquiry. 

The question then is: an order having 
been passed in these cicurastances, whe¬ 
ther the Court has jurisdiction to reopen 
it and adjudicate upon the respondent’s 
claims. There are no doubt technical 
difficulties in the way of holding that 
O. 21, R 100, Civil P. C., will operate 
proprio vigore, nor does the learned Dis¬ 
trict Judge invoke it otherwise than by 
analogy. His Court is charged with the 
duty of executing the Board’s orders, and 
if an order in execution results in the 
dispossession of a third party, it should 
be within his competence to investigate 
the matter and pass such orders as may 
appear appropriate. When a duty of a 
particular character is cast upon an estab¬ 
lished Court, it imports, in the words of 
Lord Haldene, L. C., in National Tele- 


'phone Co. Ltd. v. Postmaster-General (l), 

that the ordinary 'incidents of the proce¬ 
dure of that Court are to attach.” 

But I think his right to take such a 
course may, at least in the circumstances 
of the present case, be pub upon still 
broader grounds. I take it that the ap¬ 
plicant should have made the respon¬ 
dents parties to her application, and that 
the District Judge should have issued 
notice to them. There is ample autho¬ 
rity for the view that an order passed 
in the absence of such preliminaries isj 
voidable or void as against them. In' 
Painter v Liverpool Gas Co. (2) it was 
held that a distress warrant issued with¬ 
out notices was illegal, Lord Denman, C. 
J. referring to Harper v. Carr (3) where 
Lord Kenyon said: 

“ It is an essentiai rule in the administra¬ 
tion of justice that no man shall bo punished 
without being heard in his defence; the party 
must bo summoned before a warrant of dis¬ 
tress is granted.; and on that summons 

many circumstances may appear to show that 
a warrant of distress ought not to be granted.” 

In Krishnasumi Panikotidar v. Rama- 
swami Chettiar (4) the Privy Council had 
to consider the effoot of an order passed 
ex parte excusing the delay in presenting 
an appeal, and decided that it was open 
to the respondent to obtain a reconsi¬ 
deration of the order: 

“ It must therefore in common fairness be 
regarded as a tacit term of an order like the 
present that though unqualified iu expression 
it should be open to reconsideration at the in¬ 
stance of the party prejudicially affected.” 

So here we may, I think, read' into 
the District Judge’s ex parte order the 
implication that it will be subject to 
any objections to which the act of de¬ 
livery may give rise. Another Privy 
Council case which declares the inherent 
power of the Court to rectify a mistake 
inadvertently made is Gehi Baksh Sinrjh v. 
Habib Shah (5). I do not think that it 
will do for the Court to refuse to take 
such a course on the ground that the 
party damnified may recover his legal 
rights by suit. As was laid down in Syed 
Titffaezool Hossein Khan v, Rughuiiath 
Parsliad (6) it is the dutv of the Court 
~(ITTL913J a. 0. 546=82 L. J. K. B. 1197 = 109 
L. T. 562=57 S. J. 661=15 Rv. & Can. 
Traff. Cas. 109=29 T. L. R. 637. 

(2) 111 E. R. 473. 

(3) 7 Tarn. Rep. 270=4 R. R. 440. 

(4) A. I. R. 1917 P. C. 179=43 I. C. 493=15 
I. A. 25=41 Mad. 412 (P. C.). 

(5) [1913] 35 All. 331=19 I. C. 526=10 I. A. 
150 (P. C.). 

(6) [1S70] 14 M. I. A. 40=7 B. L. R. 136=2 
Sar. 656 (P. 0.). 
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to give redress. I thiuk accordingly that 
the learned District Judge has acted 
rightly in entertaining the respondents’ 
application, and I dismiss the civil re¬ 
vision petition with costs. 

P.R.S./k.n. Petition dismissed. 
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Beasley, C. J. and Cornish, J. 

N. Chinnappa Mudaly and others — 
Appellants. 

v. 

Official Assignee of Madras —Respon¬ 
dent. 

O. S. Appeal No. 30 of 1931, Decided 
on 18th September 1931, against decision 
of Waller, J., D/- 16th September 1930. 

(a) Presidency Towns Insolvency Act 
-(1909). S. 7 — S. 7 as amended by Act 19 of 
1927 only applies to S. 36 (4) and (5) and to 
no other matters. 

Under tho Act of 1927 thp amending S. 7 of 
the Act of 1909 merely refers to such proceed¬ 
ings under S. 36 as come under sub-Ss. 4 and 5. 
eub-S. 4 deals with simplo money claims. 
sub-S. 5 deals with the examination of persons 
supposed to be in possession of some property 
of the insolvent. sub-S. 5 does not touch tho 
case of a person who is examined in order to 
discover whether tho insolvent was or was not 
a member of a joint family or whether the 
business carried on by him was a joint family 
business. That is quite outsido tho scope of 
sub-Ss. 4 and 5. S. 7 of the Act as amended by 
S. 2, Act 19 of 1927 only applies to matters 
appearing in sub-Ss. 4 and 5, S. 36 and to no 
other matters: A. I. R. 1929 Mad. 705, Dist. 

[P 168 C 1] 

(b) Practice—Appeal— Insolvency Court's 
or trial Court’s conclusion based on evi¬ 
dence—Appellate Court should not lightly 
upset it. 

It is not proper for an appellate Court, where 
theie is evidence and wboro tho trial Judge on 
tho original sido or Insolvency Court comes to 
a conclusion upon the facts, to lightly upset 
such conclusion. [I* 168 C 2] 

T. li. Vijiaraghavachariar —for Ap¬ 
pellants. 

V. V. Srinivasa Ayyangar —for Res¬ 
pondent. 

Beasley, C. J.—This is an appeal 
from an order of Waller, J., sitting in in¬ 
solvency. The Official Assignee put in 
an application in the Insolvency Court 
for a declaration that the business of 
N. Chinnappa Madaliar & Sons, was the 
joint family business of the insolvent, his 
father, and tho respondents to tho ap¬ 
plication, and that the deed of partition 
entered into by them was void as against 
him, and for an injunction restraining 
the respondents from alienating any of 
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the joint family property. Waller, J., 
held that there was a joint family, that 
with the exception of some property the 
property was joint family property and 
that the yarn business carried on was 
the joint family business. The present 
appeal is against that order. 

Before Waller, J., apart from fact , 
the point of law was raised that th 
Official Assignee was not entitled to 
make an application under S. 7, Presi¬ 
dency Towns Insolvency Act, beoause he 
had at an earlier stage examined the 
father of the insolvent and one of tho 
brothers. That examination was for 
the purpose of ascertaining whether the 
status of joint family was subsisting and 
whether the business carried on was a 
joint family business. It was contended 
before Waller, J., that under S. 7, Presi¬ 
dency Towu3 Insolvency Act, as amended 
by Act 19 of 1927, onoa there having 
been an examination of these two per¬ 
sons and a denial by them that there 
was a joint family and that this was a 
joint family business, the jurisdiction of 
the Insolvency Court was ousted; and in 
support of this argument a Full Bench 
decision of this Court, viz., Official As¬ 
signee of Madras v. Narasimha Mudaliar 
(1), was quoted. I myself was a mem¬ 
ber of that Full Bench. Waller, J., held 
that that oase arose diroctly under S. 36 
(4) of the Aot, the supposed debtor not 
admitting indebtedness to tho insolvent. 
That was the case of a simple money 
claim made by the Official Assignee 
against a person alleged to be indebted 
to the iusolvency or the insolvent’s 
estate; and what tho Court was there 
considering was an appeal from an order 
of Waller, J., who had decided that, in 
so far as the person against whom the 
claim was made admitted the claim, a 
decree could be passod against him but 
that in so far as he disputed the claim 
proceedings could not be taken against 
him, in the insolvency Court and therefore 
declined to pass a deoree against him. 
That decision the Full Bench uphold. 

In view however of the importance of 
tho question as to whether or not in a 
simple money claim, when the garnishee 
in the proceedings ha3 been examined 
under S. 36, and has disputed the claim, 
he can have proceedings brought against 
him under S. 7 of the Insolvency Aot, we 

~(T) A. I. It. 1929 Mad. 705=118 1. 61 506=52 
Mad. 717 (F. B.). 
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were asked to decide that point and ac¬ 
cordingly we did. Throughout the deci¬ 
sion in that case the only case in con¬ 
templation was the case of a simple 
money claim; so that upon this point the 
Full Bench decision has no application 
at all aud Waller, J., quite properly so 
held. Before us it was argued that what 
the amending section (S. 2, Act 19 cf 
1927) says is that where an inquiry has 
been held under S. 36. and where the 
person questioned at such inquiry is un¬ 
willing for the matter to l^e decided, it 
cannot so be decided under S. 7 of the 
Act. That, in my view, is far too wide 
an interpretation to be put upon the am¬ 
ending section. In my view, the amend¬ 
ing section merely refers to such pro¬ 
ceedings under S 36 as come under sub- 
Ss. 4 and 5. Sub-S. 4 of course deals 
'vibh simple money claims. Sub-S. 5 
deals with the examination of persons 
supposed to be in possession of some 
property of the insolvent. In my view, 
sub-3. 5 does not touoh the case of a 
person - who is examined in order to dis¬ 
cover whether the insolvent was or was 
not a member of a joint family or whe¬ 
ther the business oarried on by him was 
a joint family business. That, in my 
view, is quite outside the scope of sub- 
Ss. 4 and 5. In my opinion, S 7 o( the 
Act as amended by S. 2, Act 19 of 1927, 
only applies to matters appearing in sub- 
3s. 4 and 5, S. 36 and to no other 
matters. That being so, Waller, J., was 
quite right in holding that the applica¬ 
tion under S. 7 against all the respon¬ 
dents was a proper one. 

We have further of courso to consider 
the question as to whether he was right 
on the facts in holding: (l) that this was 
a joint family and that the insolvent was 
a member of it; and (2) that the yarn 
business was a joint family business. 
Those three questions were pure ques¬ 
tion of fact. The learned Judge had be¬ 
fore him the witnesses and had also be¬ 
fore him certain documents and it is quite 
futile to contend on behalf of the appel¬ 
lants that there was no evidence—indeed 
he had ample evidence before him—upon 
whiob to come to the conclusion of fact 
which he did, namely, that this was a 
joint family, that the insolvent was a 
member of it and that the yarn business 
was a joint family business. Produced 
in the cf>9e there was the partition deed. 
That the learned Judge has found to be a 
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fraudulent one and he set it aside. Ob¬ 
viously it was a fraudulent one. It 
came into being only a year before the 
insolvency failed to disclose as family 
debt any of the debts set out in the 
schedule and was a contrivance clearly 
to defeat the creditors of the insolvent. 
It placed the entire debt upon the insol¬ 
vent’s shoulders and allowed the other 
members of the family to go away with 
the bulk of the property which other¬ 
wise wuuld have been in the possession of 
the Official Assignee for the benefit of the 
creditors. 

The partition deed begins by stating 
that up to that time the status of joint 
family existed. That wo are asked to say 
was an incorrect statement that the joint 
family was not in existence and that a9 
a matter of fact the members of the joint 
family had years before divided them¬ 
selves. We are asked to say that the 
statement was due to the mistake of a 
petition writer. That of course is a per¬ 
fectly futile argument to address to us. 
The partition deed was signed by all the 
members of the family, the signatures 
were witnessed and the document was 
registered, and in view of that statement 
there was ample evidence before Waller, 
J., to say that this was a joint family. 
There was also other evidence to show 
that it was a joint family business. The 
account books of the yarn business were 
produced and they clearly showed that 
payments were made to the other mem¬ 
bers of the family. There being evidence 
before Waller, J., upon which he could 
come to the conclusion that this was a 
joint family, and that it was a joint 
family business, we decline to consider 
the question as to whether or not he 
came to a right conclusion. I do not 
think it is proper for an appellate Court 
where there is evidence and where the 
trial Judge on the original side or insol-; 
vency comes to a conclusion upon the 
facts to lightly upset such conclusion. 1 
Tnat being so, this appeal must be dis¬ 
missed with taxed costs. 

Cornish. J.—I entirely agree. The ap¬ 
pellant’s argument seems to go to this 
lengthrthat whenever the Official Assignee 
has held an examination under S. 36, he 
can have no recourse to the provisions of 
S. 7, but must bave the matter which 
has to be determined decided in a suit. 
That startling result, which could never 
have been contemplated by the legis 
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lature, can, 1 think, be avoided by giv¬ 
ing, what seems to me, the natural con- 
struction to S, 7. The section, as amen¬ 
ded, provides that the insolvency Court 
can deoide all questions arising in any 
case of insolvency, provided that, unless 
all parties otherwise agree, the power 
shall be exercised in the manner and to 
the extent provided by S. 36 for the pur¬ 
pose of deciding any matter arising under 
S. 36. What are the matters arising for 
decision under S. 36? They are contained 
in sub-Ss. 4 and 5, namely, whether a 
person supposed to bo indebted to the 
insolvent is so indebted, and whether a 
person suspected of having in his pos¬ 
session property belonging to the insol¬ 
vent has in fact any such property in his 
possession. If the person supposed to be 
a debtor to tbe insolvent or to have in¬ 
solvent's property in his possession does 
not admit the fact, then, unless all the 
parties otherwise agree, the insolvency 
Court cannot determine the matter under 
S. 7. But questions whether the insol¬ 
vent is a member of a joint family, or 
whether the business carried on by the 
insolvent is a business of the joint family, 
are not, in my opinion, matters falling 
within sub-Ss. 4 or 5, S. 36, and they 
can be decided by the insolvency Court 
in the exercise of its powers under 8. 7. 

P.R.S./B.V. Appeal dismissed. 


A. I. R. 1932 Madras 




CURGENVKN, J. 

Alwar Aiyangar — Plaintiff—Petitio 

v. 

Subramania DiJcshalhar and othei 
Defend ants--Respondents. 

Civil Revn. Petn. No. 207 of 1931, 
ceided on 19th August 1931, against oi 
of Dist. Munisf, D/- 25th August II 
in I. A. No. 137 of 1930. 

Civil P. C. (1908), S. 47—Court attacl 
debt cannot inquire into existence of ti 
°f dcbt-Civil p . C. O 21, R. 58. 

"here is no provision cf law in force ncc 
, 8 ,0 which the Court can investigate the 
iBtencc or truth of an alleged -debt which r 
aobcg either before judgment or in exccuti 
if j ' Uan J • 175 »nd 28 All. 202. Foil. 

Mad - « 7 {F.B.U Dist. [P 109 

q \r' S ea ho> Ayyangar —for Petitioi 
l Nagaraja Iyer — for Respondei 
udgment. The question wb 
arises in this caso is whether a Court 
e mg a debt either before judgment 
execution can inquire into the tru 1 2 3 ’ 
b0 ox, 8tence of the debt. The 


ment in the present instance was made 
before judgment on an application filed 
on the same day as the plaint. Bub I 
cannot find that it makes any difference 
whether such an attachment was made 
before judgment or in execution of the 
decree, and it appears to me that Rr. 7 
and 8, O. 38, Civil P. C, show that the 
Court has the same powers in the one 
case as in the other. There is no author¬ 
ity arising in this Court upon this 
point. Tbe Full Eench decision in 
Chidamhara Pattarw. Iiamaswany Pattar 

(1) related to a disputed title to a debt, 
which it was held could be investigated 
under the old section of the Cede now 
corresponding to O. 21, R. 58'. This 
decision aces not deal with the question 
cf investigating the actual existence of 
the debt itself. There ‘are however two 
cases upon this point decided by other 
High Courts Ma Sato Yin v. Ilockto (2), 
and Maharaja oi Benares v. Patraji 
Kunwar (3). Both the Rangoon and 
the Allahabad High Courts have held 
that it is not for the Court to determine 
whether the debt is actually due or not. 
It has to attach the alleged debt andj 
thereafter there are only two courses 
open to it, either to sell the debt or to 
appoint a receiver to realize it. In this 
state of the case law I propose to follow 
these decisions and to hold that there is 
no provision of law in force at present 
according to which the Court can in¬ 
vestigate tho existence of an alleged debt 
which it attaches. I am informed that 
the Allahabad and Rangoon High Courts 
have now framed rules relating to gar¬ 
nishee proceedings such as have been 
framed on the original side of this High 
Court, but we have no such rules for the 
other Courts of this Presidency. 

I was in some doubt whether I should 
interfere in the circumstances of the 
present case; hut it seems to me that the 
Court has clearly exercised a jurisdiction 
which it did not possess and that the 
decree-holder is entitled to have matters 
restored to tbe position in which they 
stood before the petition was dismissed 
on 25th August 1930. 

I accordingly allow tho petition, set 
aside the District Munsif's order .and 
direct him to proceed with tho applica- 

(1) [1904j ‘27 Mad. 67 (F.B.). 

(2) A. I. R. 1926 Rang. 173=97 I. C. 2-17=4 
Rang..100. 

(3) [1905] -28 All. 262= (1905) A. W. N. 277. 
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tion according to law. The petitioner 
will get his costs in this Court. 

P.R.S./r.m. Petition allowed . 
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Gurgen yen and Cornish, JJ. 

G. Sirin —Petitioner. 

v. 

R- Mythili Ammal and others —Res¬ 
pondents. 

Civil Misc. Petn. No. 3605 of 1931, 
Decided on 10th September 1931, against 
order of High Court, D/- 13th February 
1921, in O. S. Appeal No. 63 of 1930. 

(a) Civil P. C. (1908), 0.41, R. 10—High 
Court Power to restore appeal dismissed. 

An appeal dismissed under Rr. 10 and 12, 
O. 41, can be restored by the High Court : 
A. I. R. 1928 Mad. 9G4, Re’l. on. [P 170 C 2] 

(b) Civil P. C. (1908), O. 41, R. 10(2)— 
Application to restore appeal dismissed under 
O. 41, R. 10 (2), is governed by Limitation 
Act (1908), Art. 168. 

An application to restore an appeal dismissed 
under R. 10 (2), O. 41, Civil P. 0., is governed 
by Art. 168, Limitation Act. Failure to fur¬ 
nish security comes under the general descrip¬ 
tion of “ want of prosecution." [P 170 C 2] 

(c) Insolvency—Insolvency is not a disabi¬ 
lity under Limitation Act. 

Insolvency is not a disability under the Limi¬ 
tation Act and the Official Assignee cannot have 
longer time to apply to set aside the dismissal 
of an appeal than the insolvent himself. 

[P 170 C 2] 

(d) Civil P. C. (1908), 0.41, R. 10(2)- 
R. 10 (2), O. 41 is mandatory. 

Rule 10 (2), O. 41 is of mandatory character 
and if security is not furnished within the time 
allowed, the Court is bound to reject the appeal: 
-4. I. R. 1921 P. C. 80, Foil. [P 171 C 2] 

V, V. Srinivasa Iyengar for M. E. 
Rajagopalachariat —for Petitioner. 

T. M. Krishnaswamy Ayyar and G. 
Rajagopalan —for Respondents. 

Order. This is an application by the 
appellant in O. S. Appeal No. 63 of 1930, 
to set aside the dismissal of that appeal 
as against respondent 1, and to review or 
set aside certain interlocutory orders 
passed in tne same appeal. The appeal 
was from a judgment of Waller, J., dated 
15th October 1929, annulling the adjudi¬ 
cation of respondent 2 and directing the 
appellant to pay respondent l’s costs. 
It was admitted on 1st September 1930 
and on 8th November, respondent 1 
applied for a direction that the appellant 
should furnish security for her costs in 
the appeal. The application was allowed 
ex pa?„e on 19th December, no one ap¬ 
pearing on behalf of the appellant, who 
was directed to give the required secu¬ 
rity within one month from that date. 


On tne last day of that period, 19fck 
•January 1931, an application was filed 
on behalf of the appellant (C. M. P. 
No. 518 of 1931) to rescind this order. 
That also was dismissed for default on 
10th February, again no appearance being 
put in for the appellant. On 13th Febru¬ 
ary the appeal itself was dismissed under 
the provisions of sub-R. 2, R. 10, O. 41, 
Civil P. C. It is this last order which 
the appellant primarily attacks, and in 
order to do so he pleads that the order 
of 10th February cannot be sustained 
because on the previous day, the 9th, 
he was adjudiciated insolvent and, fur¬ 
ther, that he had sufficient cause for not 
appearing before the Court when the 
original order to give security was passed 
on 19bh December. 

It is indisputable that before the Court 
can sot aside the orders of 10th Febru¬ 
ary and 19th Decomber it must rostore 
the appeal itself, as unless the appeal is 
pending there can bo no revival of the 
intorloeutory applications, which depend 
for their existence upon the pendency of 
the appeal. As regards the restoration 
of the appeal the appellant has been 
met by the defence of limitation. There 
has been some difference of judicial 
opinion as to whether an appeil dis¬ 
missed under R. 10 (2), 0.41, can be 
restored. It was held in Srinivasan 
Pillai v. Rukmani Ammal (l), to whiob 
one of us was a party, that this could be 
done and for the purpose of this case we 
propose to assume the power. It seems; 
clear however and indeed has not been 
seriously disputed before us that such 
an application must be governed by 
Art. 168, Limitation Aot, which provides 
for the re-admission of an appeal dis¬ 
missed for want of prosecution. This 
article for appeals corresponds, we think, 
to Art. 163 for suits and the latter arti¬ 
cle expressly refers to dismissal for 
failure to furnish security for costs. It 
is reasonable to hold that such a failure 
comes under the general description of 
want of prosecution.” If this is cor¬ 
rect the appellant had 30 days within 
which to apply and it is nob disputed 
that bis application was 41 days out of 
time. It has been vaguely suggested 
that the adjudication of the appellant 
affected this question but in what man¬ 
ner has not been explained. Insolvency 
is not a disability under the Limitation 
(1) A. I. R. 1928 Mad. 964=117 I. C. 791. 
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Aot and there is no reason to hold that 
the Official Assignee would have had a 
longer time within which to apply than 
the insolvent himself. Wo think accord¬ 
ingly that this objection is fatal. 

The insolvency of the appellant is also 
the ground upon which we are invited to 
sot aside or review the order of 10th 
February, which dismissed for default 
an application to set aside the ex parte 
order directing the appellant to furnish 
security for costs. The point taken is 
in brief that the appellant was dis¬ 
qualified by his adjudication from con¬ 
ducting the application and that the 
Court before dismissing it ought to have 
given the Official Assignee an oppor¬ 
tunity to carry it on. The cases relied 
on by Mr. V. V. Srinivasa Iyengar for 
this position, Lekhraj v. Shamlal 
Naraondas (2), Kissen Go pal Karnani v. 
Sulcial Karnani (3), Khnnni Lai v Ba¬ 
rn esh a r (4) and Official Assignee of Ran¬ 
goon v. Chidambaram Chetty (5), may be 
distinguished by the circumstance that 
in all of them the Court when it passed 
its order had beon apprised of the insol¬ 
vency. It had therefore an opportunity 
to apply the provisions of O. 22, R. 8, 
Civil P. C. In the present case this was 
not so. As has been stated, no appear¬ 
ance was put in and the Court was 
wholly unaware that the applicant had 
been adjudicated. On the materials be¬ 
fore it therefore it had no alternative 
hut to dismiss'the application. It may 
be that in the peculiar oircumstances of 
the oase tho Official Assignee could not 
reasonably have beon expected to carry 
on the proceeding but we have no infor¬ 
mation about that, and can only proceed 
upon the general principle that some one 
representing the applicant must have ap¬ 
peared to save the application from dis¬ 
missal for default. We think therefore 
that no grounds have been shown for 
restoring this application, though we 
prefor to rost our decision upon other 
and perhaps more conclusive reasons. 
Eveu had tho application been restored 
it i3 highly doubtful whether the time 
within which to furnish security having 
expired, the Court was competent to take 
any action other than to dismiss tho 

(2) [1892} 16 Bom. 101. 

(3) A. I. It. 1927 Gal. 76 = 93 I. C. 781 = 53 

0»I. 841. 

(4) A. I. It 1922 All. 301=64 I. C. 52=13 All. 

021 . 

<5) [1921] 61 I. C. 300. 


appeal. The mandatory ebaraoter of 
O. 41, R. 10 (2) has been stressed by the 
Privy Council in Sabitri Thakurain v, 
Savi (6), which was a closely analogous 
case. If security is not furnished with¬ 
in the time allowed, the Court is bound 
to reject the appeal. The petitioner 
might of course have applied for an ex¬ 
tension of the time, or in some other 
way averted the operation of the order 
for security. 

Even if it be assumed that the original 
order to give security could be re-opened 
by this means, - we can find no ground 
whatever on the merits for holding that 
the appellant had sufficient reason for 
failure to put in an appearance. Admit¬ 
tedly his agent in Madras received notice 
of tho application in good time, and he 
had no lack of professional advice be¬ 
cause tho applicant’s affidavit states that 
his agent informed Mr. Venkatavarada- 
chari’s clerk to request him to instruct 
Mr. K. Bhashyam Ayyangar to oppose it. 
Having done that the agent, like his 
principal, was taken away from Madras 
by other interests. Mr. Vonkatavarada- 
chari, it is'said, fell ill and bis clerk was 
under the impression that the case would 
be taken by Mr. Bhashyam Ayyangar. 
The blame is thus thrown upon the clerk 
of tho appellant’s advocate, who appa¬ 
rently had beon left to arrange that this 
application should be opposed. We think 
it is clear that both the applicant and 
his agent had other matters to attend to 
and neglected to ensure that the appli¬ 
cation was opposed. In tho circum¬ 
stances they do not, we think, succeed in 
proving their own diligence by throwing 
the blame upon an advocate’s clerk, and 
we are unable upon tho facts asserted to 
agree that there is any case for setting 
aside the ex parte order. Tho result ac¬ 
cordingly is that the application is dis¬ 
missed with taxed costs. 

P.R S./R.M. Application dismissed. 

(6) A. I. R. 1921 P. C. 80 = 60 I. C. 274 = 48 
I. C. 76=48 Gal. 481 (P. C.). 
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Beasley, C. J. and Cornish, J. 

In re Somasundara Mudaliar and 
others —Petitioners. 

Civil Misc. Petn. No. 4516 of 1931, 
Decided on 29th September 1931. 

(a) Madras District Municipalities Act 
(1920), S. 45 (1) (c)—Objection to inclusion 
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on ground of fraud or illegality—Powers of 
revising aulbority stated. 

If an objection is made that a person whose 
name is included in the electoral roll is not an 
aeses6ee then all that the Revising Authority 
oan enquire into is the fact whether he has 
been assessed. The question whether the asses- 
aee has been illegally or improperly assessed is 
a matter which does not lio within the scope of 
the Revising Authority. [P 173 C 1] 

(b) Certiorari — Distinct remedy open to 
party—No writ of certiorari. 

Where a distinct remedy is open to party ag¬ 
grieved by an order, it is abuse of the process of 
the Court fo approach High Court for issue of a 
writ of certiorari. 

S. Jagadiasa Ayyar —for Petitioner. 

Beasley, C. J. —This is an applica¬ 
tion for a writ of certiorari upon the 
Revising Authority of the Saidapeb Mu¬ 
nicipality commanding them to send up 
to this Court the records relat : ng to 
certain objections to the preparation of 
the electoral roll and to quash the pro¬ 
ceedings of the Revising Authority of 25bh 
September 193i. What happened was 
that when the election officer was pre¬ 
paring the electoral roll objection was 
put in to the inclusion thorein of certain 
names by the petitioner and those in 
terested with him. The objection was 
that the names of some persons which 
were included ought not to bo included 
because although they were assessed to 
taxes, they were not properly so asses¬ 
sed. This means, of course, that the 
Election Officer was called upon to em¬ 
bark upon an inquiry into the correct¬ 
ness or otherwise of the assessment of 
these persons by the Municipal autho¬ 
rities. Despite this objection of the pe¬ 
titioner, the names were included in the 
electoral roll. Objection was then pre¬ 
ferred to the Revising Authority under 
the Act and the following order was 
passed by that Authority : 

,- Jn these cases objection has been taken to 
the inclusion in the electoral roll of the voters 
concerned on the greund that they had been 
Improperly and illegally assessed to profession 
tax. We have heard arguments on both sides 
and are of opinion that having regard to S. 45 
(l) (c), District Municipalities Act, 1920, as 
it stands at oresent it is enough that the voters 
concerned were assessed in the preceding jear.” 

That concluded the matter so far as the 
Revising Authority was concerned. We 
have before us the affidavit of the peti¬ 
tioner and we notice amongst other things 
that in para. 12 the allegations are that 
the nanreB of these persons have been 
fraudulently inserted or caused to be 
inserted at the instance of the Chairman 
with a view to secure as many votes as 
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possible for hi mself or his nominees in 
the coming elections, that these persons 
were not getting the incomes allotted to 
them, nor were they in a position to pay 
the rates, that they were not even made 
aware of their assessments, that the 
taxes were paid by some unknown per¬ 
sons and without the authority or know¬ 
ledge of those alleged to have been made 
so liable, that the payments did not 
appear to have been the assessees’ own 
acts and that at an earlier stage when 
these matters were represented to the 
election authority some inquiry was made 
arid it was elicited that the said assess¬ 
ments were behind the back of the 
assessees. In ray view, the Revising Au¬ 
thorities took the proper view and were 
quite right in saying that as the names 
of these persons appeared on the assess¬ 
ment rolls of the Municipality, it was 
not competent fer them, or indeed the 
Election Officer, to question the legality 
of such assessment. Were it otherwise, 
it would lead to this very strange posi¬ 
tion. 

A person is assessed by the Chair¬ 
man or the assessing officer of a Munici¬ 
pality to profession tax and has to pay 
the tax. According to the argument 
addressed to us for the petitioner it would 
1)0 open to the person, notwithstanding 
that lie has been assessed by the proper 
authority, to go before the Election 
Officer when tho electoral roll is being 
prepared and contend that he has been 
improperly assessed and to get from the 
Election Officer, who after all is not the 
assessing officer, a decision to the effect 
that ho has been wrongly assessed, so 
that we have this remarkable position . 
if that argument is right, that the person 
is both assessed and net assessed. W bicli 
authority ho is to be guided by has not 
beeu stated by the learned counsel who 
supports this petition. Obviously that 
would lead to a obaotio state of affairs. 
In my view, it is not open to the Election 
Officer or the Rovising Authority to go 
into that question at all. Tho Act ie 
perfectly definite with regard to persons 
who are entitled to have their names in¬ 
cluded in the electoral roll. To be in¬ 
cluded in the electoial roll a person must 
have attained the age of 21 in the year 
preceding such publication, he must, he 
a British subject or a subject of a State 
in India, ho must have been assessed for 
tho preceding year to any tax payable 
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fcho Government of India or the Local 
Government or to auy local authority in 
tho Presidency of Madras and he should 
have resided in the Municipality for i 20 
days in the year preceding. Directly he 
satisfies the Election Officer on those 
points, the Election Officer i3 bound to 
put his name in tho electoral roll. In 
this oase it is quite clear from the affidavit 
supporting the petition that it i3 alleged 
that it was not due to any mistake that 
the persons objected to were assessed but 
due to deliberate fraud on tho part of the 
Chairman of the Municipality and those 
interested with him. If that is so. then 
clearly any subsequent election at which 
these allegations are proved and in which 
it is shown that the person who was 
eleotel colluded with those who brought 
about snob things, and so secured election 
can be set aside. There is this distinct 
remedy given to the petitioner hero. That 
being so, ho cannot come by way of cer¬ 
tiorari here. This i3 yet another instance 
of how the process of the Court is abused 
by persons. This petition must be re¬ 
jected. 

Cornish, J.—I entirely agree. I think 
it is clear from the rules that under R. 8, 
all that the Revising Authority can in. 
quire into are claims or objections relat¬ 
ing to inclusion in the electoral roll. 
Among the qualifications for inclusion in 
the electoral roll set out in S. 45 (L) (c) 
of tho Act, is tho qualification that a 
person shall have been assessed in the 
preceding year to any tax. If a person 
claims that he has been assossed and that 
his name should appear on tho electoral 
roll, then it is for tho Revising Authority 
to inquire into that claim, and, if satis¬ 
fied that the claimant has been assessed, 
to put his name on tho roll. On the 
other hand, if an objection is made that 
a peiaon whose name is included in the 
roll is not an assesses, then all that the 
Revising \uthority oan inquire into is 
fcho fact whether he has boon assessed. 
The question whether tho assesses has 
boon illegally or improperly assessed is a 
matter which does not lio within tho 
soopo of tho Revising Authority’s inquiry. 

P.It.S./v.B. Petition dismissed. 
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SUNDARAM CHETTY, J. 

Gurusami Thevan — Defendant-- Ap¬ 
pellant. 

v. 

Ganapathi Chetti and others —Plaintiffs 
—Respondents. 

Second Appeal No. 1199 of 1927, De¬ 
cided on 18th September 1930, against 
decree of Sub-Judge, Ramnad, in A. S. 
No. 62 of 1926. 

(a) Civil P. C. (1908), S. 100-Question if 
presumption is rebutted or not is question of 
fact. 

The question whether a prosumption i3 ro- 
butte 1 or not is a question of fact to bo deter¬ 
mined according to the circumstances of each 
case. [P 174 0 1] 

(b) Civil P. C. (1903), S 100—Evidence pro¬ 
perly admitted—Conclusion though erroneous 
on question of fact cannot be interfered 
with. 

It is open to the lower Court to appreciate tho 
evidence in the bast manner according to its 
discretion, and where evidence has been properly 
admitted on both side3, even if its conclusion on 
a question of f vct is erroneous, it cannot be in¬ 
terfered with in second appeil. [P 171 O 1,2) 

(c) Interest—Po3t diem — Mortgagee to enjoy 
property in lieu of interest for five years after 
which it was to be redeemed — Mortgagee dis¬ 
possessed without payment of principal can 
be allowed interest even after five years. 

Where under tho deed of mortgage with pos- 
ses'-ion tho mortgagee is to enjoy tho mortgaged 
property in lieu of interest for a period of fivo 
year-i anl where ho is deprived of his possession 
without payment of the principal ho is entitled 
to interest even subsequent to tho period of fivo 
yeai‘3 fixed for redemption and tho same can be 
made chargeable on the mortgago t property: 
A. I It. 1921 Bom. ‘23, Dist ; 17 Mid. 4G'J and 40 
CtM43, Ret.on. [P 175 Cl] 

C. A. Seshagiri Sastri —for Appellant. 

K. V. Krishnasioami Ayyai —for Res¬ 
pondents. 

Judgment.—Defendant ois the appel¬ 
lant and his appeal arises out of a suit 
brought by the deceased plaintiff, whose 
legal representative is the present respon¬ 
dent 1 for tho recovery of a sum of money 
alleged to ho duo on a registered usufruc¬ 
tuary mortgage bond datod 30th December 
1912 aud executed to the plaintiff by de¬ 
fendants L to 3 and by dofendant l as the 
guardian of dofendant 4 for Its. 700. The 
mortgagee was to enjoy the mortgaged 
property in lieu of interest for a period 
of fivo years. Defendant 5 is a subsequent 
purchaser of the mortgaged property. 
Tho main point in dispute in the suit is 
one relating to the discharge of the suit 
mortgage debt. The original suit mort¬ 
gage deed was not produced by tho plain¬ 
tiff but it has come to Court from the 
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custody of defendant 5. The plaintiff 
has set forth his version as to how de¬ 
fendant 5 came by this document, where¬ 
as defendant 5 has pleaded that this 
document was got back after discharging 
the mortgage debt. The mortgage bond, 
Ex. 1, purports to bear an endorsement 
of discharge signed by the plaintiff. In 
view of the facts disclosed in the plead¬ 
ings, the trial Court, taking a correct 
view of the presumption of law in a case 
of this kind framed issue 1 in a proper 
way, so as to throw the incidence of the 
burden of proof upon the plaintiff. Issue 
1 framed by that Court is, whether the 
suit mortgage deed remained undis¬ 
charged. 

On this question, both sides ad¬ 
duced oral and documentary evidence 
and after a full and careful view of the 
entire evidence and the probabilities, the 
trial Court came to the conclusion that 
the mortgage bond remained undischarged. 
On that footing it gave a decree in plain¬ 
tiff’s favour. The lower appellate Court 
also came to the same conclusion and 
confirmed the decree of the first Court. 
There being a concurrent finding on this 
question of fact by both the Courts, it is 
not possible to reject that finding, unless 
it is shown that it is vitiated by any of 
the flaws contemplated in S. 100, Civil 
P. C. The way in which the lower ap¬ 
pellate Court has dealt with this ques¬ 
tion indicates to my mind that it has 
given due weight to the circumstances 
disclosed in the evidonce which fa¬ 
vour one side or the other; 'and after 
weighing the evidence and probabilities 
on both sides it has thought fit to 
believe the plaintiff’s version as true and 
more probable. All that can be said in 
favour of defendant 5 in this case is, that 
he starts with an initial presumption in 
his favour. That is a rebuttable pre¬ 
sumption and the question whether a 
presumption is rebutted or not is a ques¬ 
tion of fact to be determined according 
to the circumstances of each case. An 
attempt has been made by the learned 
advocate for the appellant to canvass the 
evidence adduced in this case, in order 
to show that the lower appellate Court 
was not-quite correct in preferring one 
kind of evidence to the other. It is open 
to that Court to appreciate the evidence 
in the be3t manner according to its dis¬ 
cretion, and where evidence has been 
properly admitted on both sides, even if 
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its conclusion on a question of fact is 
erroneous, it cannot be interfered with 
in second appeal. It is unnecessary for 
me to review the evidence as in a first 
appeal and come to a conclusion on this 
question of fact. I consider that the 
finding of both the Courts below on this 
question is entitled to acceptance and I 
accordingly confirm that finding. 

One other point had been taken for the 
first time in this second appeal, and that 
relates to the award of interest to the 
plaintiff on the mortgage amount for the 
period subsequent to his dispossession. 
Somehow, defendant 5 failed to take an 
issue on this point and it does not ap¬ 
pear that he took up this objection even 
in the appeal preferred by him against 
the decision of the first Court. No doubt, 
in para. 12 of his written statement he 
has taken the plea that no damages are 
payable by him to the plaintiff as claimed 
in the plaint. The Courts below have 
thought fit to award iuterest at 12 per 
cent for the subsequent period as a fair| 
and reasonable rate of interest. The 
question is, whether under the terms of 
the mortgage deed, Ex. 1, interest is 
allowable to tho plaintiff after the period) 
of five years fixed for redemption. The 
deed recites that after the expiration of 
this period the principal amount of 
Es. 700 should be paid to the plaintiff 
and the mortgage redeemed. If without 
the payment of the principal amount to 
the plaintiff, he is deprived of possession 
of the mortgaged properties, is be not 
entitled to reasonable interest by way of 
damages on grounds of equity ? I take 
it that the lower Courts have allowed 
interest on equitable grounds. The rate 
fixed is not unduly high and there is no 
reason to reduce that rate. But the 
question is, whether the interest so 
awarded can be claimed along with the 
principal amount of the mortgage and 
made chargeable on the mortgaged pro- 

perty. . , 

As to this, reliance is placed on tbe 

appellant’s side on tho decision in Manily 
chand Manganchand v. Rangappa Bond- 
appa (1). In that case, the mortgage 
bond itself recites that after the stipu¬ 
lated period, the principal amount was 
to be recovered without interest by sa e 
of the mortgaged property. In the morU 
gage»deed in quest ion in the present cas e, 
( 1 ) A.I.R. 1921 Bom. 28=59ToT65^45 Bom. 

523. 
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there i3 no such express provision nega¬ 
tiving the right of the mortgagee to in¬ 
terest after the period fixed in the dead. 
On the other hand, the deoisions in Lingo, 
Reddi v. Sama Rau (2) and Sita Nath 
Ghose v. Thakurdas ChaJcravarthy (3), 
referred to by the learned advocate for 
respondent 1, show that interest is 
allowable in a case of this kind and it 
can be made also a charge on the mort¬ 
gaged property. The observation in the 
Madras case is to the effect that, if the 
plaintiff was entitled to the usufruct of 
the mortgaged property in lieu of 
interest, it is permissible to award 
a reasonable rate of interest as da¬ 
mages which may be more or less 
equivalent to the usufruct of the land. 
The learned Judges further observed 
that such interest when allowed can be 
made a charge upon the property. The 
same view has been held in the Calcutta 
oase also. 1 am therefore of opinion 
that there is nothing illegal in allowing 
interest to the plaintiff subsequent to 
the period of five years fixed in the mort¬ 
gage Jiond and in the direction to make 
[this interest also recoverable by tho sale 
.of the mortgaged property. 

| In the result, tho second appeal fails 
and is dismissed with costs of respondent 
1. In view of the undertaking given by 
the appellant when obtaining a stay 
order in C. M. P. No. 4498 of 1927, sub¬ 
sequent interest on the amount due 
under the mortgage deoree will be taken 
to be nine per oent per annum instead of 
six per cent from 5th January 1328. 

P.R.S./p.N. Aj)peal dismissed. 

( 2 ) [1894] 17 Mad. 469=1 .M.Ij.J. 143 . 

(3] [1919] 4G Cal. 448=52 I.O. 133. 
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Ramesam, J. 

C. R. Subramania Aiyar —Plaintiff- 

Appellant. 

v. 

P.anchanada Odayar and another — 
Defendants—Respondents. 

Second Appeal No. 388 of 1928, Deci¬ 
ded on 9th April 1931, against deorco of 
Sub-Judge, Tanjore, in A. S. No. 27 of 
1927. 

(«) Transfer of Properly Act (1882;, S«. 58 
(d) and 68 (c)—Mortgagor not.delivering po»* 
aeasion — Mortgagee is entitled to interest 
though he does not take steps to enforce pos¬ 
session. 

In tho case of a mortgage with possession if 
the mortgagor is guilty of the breach of the co¬ 


venant to deliver possession, the mortgagee does 
not lose his right to interest moroly because he 
does not take step3 to enforce possession. Ho 
is entitled to fall back on the claim for interest 
whether it is described as interest or described 
as damages for broach of the covenant to deliver 
possession: 46 Cal. 448 and 17 Mad. 4G9, Foil.; 
17 Bom. 425 and A . I. R. 1921 Bom. 28, not Foil. 

....r. , [P176C2] 

(b) transfer of Property Act (1882), Ss. 58 

(d) and 68 (c) — Mortgagor failing to deliver 
possession—Claim by mortgagee for damages 
is not barred so long as claim for principal 
is not barred — Limitation Act (190S). 
Art. 132. ,p 

In the case of a mortgage with possession if 
tho mortgagor fails to deliver possession the 
mortgagee is deprived of his interest and the 
claim for damages iu tho shape of interest is 
not barred so long as the main claim for tho 
principal is not barred : 19 All. 39 (P.C.) and 20 
Mad. 371, Appl. [p i 77 q 1 , 2 ] 

C. S. Venkatachariar and S. Rama- 
swayni Ayyar—lor Appellant;. 

G. A. Seshagiri Sastri — for Respon¬ 
dents. 

Judgment.—Tho plaintiff ig tho ap¬ 
pellant in this case. Tho suit is filed 
upon a mortgage bond, Ex. A, dated 31st 
August 1912. It was executed for Rs.400, 
but the plaintiff admits that only Rs.300 
out of the consideration was advanced 
and the other Ils. 100 was not advanced 
to defendant 1. The mortgage purported 
to be a mortgage with possession of cer¬ 
tain properties of defendant 1, but as a 
matter of fact possession of the proper¬ 
ties was not delivered to the plaintiff 
The plaintiff therefore claims damages 
in the shape of mesne profits for three 
years, which he claims to bo Rs. 285 at 
the rate of R 3 . 95 a year. Defendant 1 
pleaded that the mortgage was not sup¬ 
ported by consideration. Both the lower 
Courts found that it was supported by 
consideration to the extent of Rs. 300. 
Mr. Seshagiri Sastri, the learned advocate 
for the respondents, repeated the argu¬ 
ment that the document was merely 
nominal and was not supported by con. 
sideration. He has not filed any cross- 
objections but has mentioned this point 
merely for supporting the decree so that 
I may not give the additional reliof 
which the appellant seeks. However I 
do not see any reason why I should not 
accept the finding of both the Courts 
bolow that the document is supported by 
consideration to the extent of Rs. 300. 
l ho Courts below disallowed the damages 
claimed, namely, R 9 . 285 on the ground 

_ t 1 _ .. 8 claim for possession 

of the properties is now barred and there- 
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fore the claim for 1110308 profits of fchese 
properties is also barred. The document 
fixed three years for payment of the 
principal, hut as possession of the pro¬ 
perties was not delivered, it is true that 
the plaintiff's cause of action for getting 
possession of the properties arose on the 
date of the document itself, namely, 
31st August 1912. But Mr. Venkata- 
chariar, the learned advocate for the 
appellant relies on Exs. B and B-l as 
acknowledgments and he relies also on a 
case in Anant Bam v. Inayat AH Khan 
( 1 ). 

The entries in Exs. B and B-l are 
merely entries showing that defendant 1 
received Rs. 293 towards the considera¬ 
tion of the mortgage document. It is 
difficult to say that these amount to ac- 
knowledgmontsof the liability to transfer 
possession of the mortgaged properties. 
In the case in Anant Bam v. Inayat Ali 
Khan (l). it was observed that acknow¬ 
ledgment of a right carries with it all its 
consequences. Very often it may be so; 
but even then it is difficult to infer by 
the acknowledgment of the mortgage 
document itself that the liability to deli¬ 
ver possession of the properties was in¬ 
tended to be also acknowledged. How¬ 
ever I do nob wish to express any final 
opinion on this matter as the case can be 
disposed of onobhergrounds. The right to 
damages is merely the right to got inter¬ 
est. Ex. A itself shows that the profits 
of the properties mortgaged and intended 
to he delivered were to be enjoyed by the 
plaintiff in lieu of interest. So the 
damages the plaintiff sustains by the 
non-delivory of possession are merely 
interest. In Linga Beddi v. Sama Ban (2). 
it was observed at p. 472, it is the same 
interest that is awarded as damages. 
That case is practically on all fours to 
this case with this difference, that the 
rvte of interest was mentioned in the 
document of that case as 10 per cent, 
whereas it is not mentioned in the docu¬ 
ment before ns, and here the plaintiffs 
claim is now confined only to damages 
for three years. The decision in Sita 
Nath Ghouse v. Thakurdas Chahravar - 
thy (3) also supports the appellant. That 
case resembles the present case much 
more than the case in Linga Beddi v. 
Sama Ran (2), because the rate of inte r- 

(1) [11120] 2 L. L. J. 549. 

(2) [1804j 17 Mad. 460=4 M. L. J. 148. 

(8) [1910] 46 Oal. 448=52 I. C. 433. 


est was also not mentioned in the docu¬ 
ment there, 12 par cent was claimed as 
damages in that case, and the High Court 
observed that it was not excessive. As 
against these two decisions Mr. Seshagiri 
Sastri relie3 on two decisions of' the 
Bombay High Court. One is Mahadaji 
v. Joti (4). In that case it was observed 
that the plaintiff was entitled to posses¬ 
sion in lieu of interest and if he never 
troubles himself to obtain possession lie 
lost his right to interest. That sentence 
by itself produces the impression that 
the defendant in that oase was willing to 
give possession or offered to give posses¬ 
sion to the plaintiff, but the plaintiff did 
not care to take it. But I do not find in 
the statement of facts anything to sup¬ 
port the suggestion that the plaintiff was 
not willing to take possession. If the 
decision in that case rests on that fact it 
may be correct, i. e., that the mortgagee 
is not willing to take possession or does 
not want to take the trouble of taking 
possession and managing the properties 
though the mortgagor is willing to de¬ 
liver thou to him. It may be in such a 
case lie is not entitled to iuterest, bub if 
the mortgagor fails to deliver possession 
to the mortgagee in breach of the cove¬ 
nant in th9 document, in such a case, to 
say that the mortgagee loses his right to 
interest merely because the mortgagee 
has not taken any immediate steps to 
enforce possession, is not justified. This 
decision is followed in another decision 
of the sa ne Court in 3/ anike-hand Magan- 
chani v. Bangappa Kondappa (5). Tint 
decision practially presents to me the 
same difficulty as the earlier decision. 

Where a mortgagor is guilty of the 
breach of the covenant to deliver posses¬ 
sion, the mortgagee is entitled to fall back 
on the claim for interest, whether it is 
described as interest or described as 
damages for breach of the covenant 
to deliver possession, but to 9ay that it 
is the business of the mortgagee to get 
into possession and if be does not get 
possession he is not entitled to interest 
or damages at all does not commend it¬ 
self to me. A proposition of that kind 
gives a premium to the mortgagors to 
commit breaohes of the covenant into 
which they have entered. It is observed 
by the Chief Jnst-ice in this case: 


(4) [1S93] 17 Bom. 425. 

(5) A. I. R. 1921 Bom. 2 3=59 I. C. 
Bom. 523. 
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“It would be a very bad precedent if we hold 
that a usufructuary mortgagee could lie by and 
not take the trouble to get into possession, rely¬ 
ing upon his being able afterwards to make a 
claim before the Court for damages for not hav¬ 
ing been given possession.” 

If it is meant that a mortgagee who is 
not willing to take possession even if the 
mortgagor is willing to offer possession is 
not entitled to sympathy. I agree. But 
if more is meant by the sentence quoted 
that even where a mortgagor refuses to 
deliver or does not deliver possession the 
mortgagee should lose interest because he 
has not immediately taken steps to get in¬ 
to possession is to make a person who 
breaks his contract not liable for the con¬ 
sequences of the breach, and I do not 
agree with it. The two Bombay decisions 
are in my opinion inconsistent with .the 
decisions in Linga Beddi v. Shavia Bau 
(2) and Sita Nath Ghouse v. Thakurdas 
Chahravarthy (3) and I prefer to follow 
the decision of this Court and of the Cal¬ 
cutta High Court. I see that my bro¬ 
ther Sundaram Chetty, J. is also taking 
the same view' in his decision in Guru- 
sami Thevan v. Ganapathi Chetty (G). He 
hp.s also tried to distinguish the case in 
Manikchand Manganchand v. Bangappa 
Kondappa (5) by an observation that in 
that case, the amount was to be recovered 
without interest according to the terms 
of the mortgage bond. This is not the 
ground upon which the learned Judges 
base their decision, and I prefer to ex¬ 
press my disagreement of the decision 
rather than distinguish it in this way. 

Mr. Seshagiri Sastri also contended 
that a claim for damages cannot be main¬ 
tained after six years of the breach and 
lie referred to cases of leases and salos. 
Wo have nothing to do with these cases. 
In the case of a mortgagee, if there is a 
breach of a covenant, a claim for damages 
remains unbarred so long as the claim for 
tho principal is also unbarred. This is 
the principle stated by the Privy Council 
in Mathura Das v. liajah Narindar 
Bahadur (7). Tlmt is a case where there 
is no provision for payment of interest 
aftor tho due date. It is given as dama¬ 
ges by tho Privy Council and they held 
that it is not barred. This was followed 
by this Court in Nityananda Patnayudu 
v. Sri Badlia Chairana Deo (8). I think 
the principle of those cases applies. By 

(G) A. l7lt. 1932 Mad. 173. “ 

(7) 11897 ) 19 All. 89=28 I. A. 188=7 Sar. 88 
(P. 0.). 

<«) 11897] 20 Mad. 371. 
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failure to deliver possession of the pro¬ 
perty the plaintiff is deprived of his in¬ 
terest, and the claim for such damages for 
failure in the shape of interest cannot be 
barred so long as the main claim is not 
barred. In this case however the plain¬ 
tiff confined it to damages for three years 
only prior to suit. He is not entitled to 
get larger or very exorbitant rate of in¬ 
terest under t he guise of a claim for mesne 
profits, especially as he did not care even 
to have the rate of interest mentioned 
in the mortgage bond as in the case of Sita 
Nath Ghouse v. Thalcurdas Chahravarthy 
(3). I think the interests of justice will 
be best served by giving interest at 12 
per cent on the principal sum of Rs. 300 
in addition to the sum decreed by the lower 
Court. The plaintiff will be entitled also 
to get interest at G per cent from the date 
of the decrea up to the date of payment. 
The plaintiff will be entitled to a decree 
at 12 per cent on the sum of Rs. 300 from 
27th February 1922 to 6th September 
192G, the date of the District Munsif’sde- 
cree, and on the aggregate amount at G 
per cent. It is admitted that Rs. 300 al¬ 
ready decreed by the Courts below has 
been paid, so that the further interest at 
G per cent will be calculated only on the 
amount of interest, i. e., Rs. 1G2 with in¬ 
terest at G per cent from the date of the 
District Munsif’s decree. Each party will 
hoar his own costs throughout except in 
the memorandum of objections filed in the 
lower appellate Court as to which the 
order of the lower appellate Court will 
stand. 

P.R.S./r.N. Order accordingly. 
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Venkatasubba Rao and Curgen- 

VEN, JJ. 

(Nandula) Jagannadhavi —Appellant. 

v. 

( Goteti) Viyhneswaruiu ( dead ) and 
others —Respondents. 

Appeal No. 181 of 192G, Decided on 
24th July 1931, against decree of Sub- 
Judge, Narsapur, in Original Suit No. 113 
of 1922. 

(a) Hindu Law—Widow has absolute power 
of disposal over income of property inherited 
by her —It is not incumbent on her to apply 
income to payment of debt binding on her. 

A widow or other limited heir has absolute 
power of disposal over the income of the property 
inherited by her. She is not bound to make any 
savings and may spend the whole income just as 
she like'. The principle holds good even where 
there are debt- which she is bound to pay. Shu 
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is uo doubt hound to pay the interest on the debt 
"here there is a sufficient surplus but it is not in¬ 
cumbent on her to apply any part of the income 
to the payment of the corpus. 18 Mad. 113; IS 7. 
G. 953 and A. I. R. 1932 Mad. 97, Pel. on., 11 
M. I. A. G19 (l\ C.) and 2 7. A. 7 (P. C.), Dist. 

... , IP 178 C 2] 

(b) Hindu Law —Widow—Sale by widow— 
Portion of consideration not taken for legal 
necessity bearing very small proportion to 
entire consideration — Sale can he upheld in 
its entirety. 

Where in the case of a sale made by the widow 
it is found that the portion of the price not taken 
for legal necessity bears such a small proportion 
to the entire consideration that it might be left 
out of account, the sale can be upheld in its en¬ 
tirety: A. 1. Ii. 1927 P. C. 37 and A. I. R. 1927 
P. C. 244, Foil. |P 180 C ll 

G. Lakshmanna for A. Satyanarayana 
—for Appellant. 

Ch. Baghava Bao for B. T. JSI. Bagha- 
vachari —for Respondents. 

Judgment. —In this appeal we have to 
decide, whether a certain alienation made 
by a Hindu widow is binding on the re¬ 
versioner. One Man iky a Rao died on 4 th 
January 1919 leaving defendant 1, then a 
minor, his widow. On 26th September 
1920, her father defendant 2, agreed on 
her behalf, to sell the suit house to de¬ 
fendant 3 for Rs. 3, 200. This agreement 
was made subject to the widow’s confir¬ 
mation on her attaining majority. After 
she became a major, in pursuance of that 
contract she executed on 16th February 
1922 a conveyance of the property in fa¬ 
vour of defendant 3. The price mentioned 
in the sale deed is Rs. 3,770-5-0, which, 
ignoring a certain small item, represents 
the sum mentioned in the contract, 
(namely Rs. 3,200) together with the in¬ 
terest thereon to the date of the sale. The 
fact was, that the vendee was put in pos¬ 
session of the property on the date of the 
agreement and he was on that account re- 
quired, in lieu of the profits received by 
him, to pay interest on the amount origi¬ 
nally fixed as the price. For deciding the 
question raised, the price must therefore 
be taken to have been Rs. 3,200. 

The lower Court has set aside the sale, 
but has declared in favour of defendant 3 
a charge over the property in question for 
Rs. 3,200, the price paid. From this de¬ 
cree he appeals. His case was that the 
sale was made for the purposes of neces¬ 
sity. Rs. 3,000 out of the consideration 
went in full discharge of a mortgage of 
1916 and the balance of Rs. 200 in part 
payment of another mortgage of 1918. 
Both these mortgages were those executed 
by defendant l’s husband, and that the 
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debts were accordingly binding on the 
inheritance is not disputed. The plain¬ 
tiff attacks the sale by saying that the 
debts could have been paid oft' with the 
income from the estate. He contends 
that the rents for 1918, which accrued 
due during Manikya Rao's lifetime must 
have been received subsequent to his 
death. It is unnecessary to decide whe¬ 
ther his contention is correct, that a 
Hindu widow has no absolute power of 
disposal over the income which accrues 
due during her husband’s lifetime. For it 
lias not been shown that in point of fact 
such income was available to defendant 
1. The learned Judge does not find that 
she was in possession of the income for 
1918. He merely observes that she must 
have been in possession of such income. 
Nor is it sufficient to suggest that she re¬ 
ceived the rents; what must be shown is, 
that after allowing for the expenses of 
the previous year, there was a balance 
left in her hands, available for the pay¬ 
ment of the debts. On the contrary, it 
appears clearly that Manikya Rao was 
borrowing money for household expenses 
even some time prior to his death. It is 
likely that for the expenses incurred dur¬ 
ing liis lifetime, the widow had to make 
payments. We are not therefore pre¬ 
pared to assume that she had at her dis¬ 
posal any unexpended rents of the year 
1918 and was thus in a position to pay 
off any part of the debts with such rents. 

It is next contended, that by the date 
of the sale, the widow came into posses¬ 
sion of some considerable income and that 
it being incumbent upon her to pay off 
her husband’s debts with such income, 
she was not competent to sell any part 
of the estate. The question raised is whe¬ 
ther a Hindu widow is bound to pay the 
debts of her husband out of the income. 
It is settled law, that a widow or other: 
limited heir has absolute power of dis¬ 
posal over the income of the property in¬ 
herited by her. She was not bound to 
make any savings and may spend the 
whole income just as she likes. But it is 
argued for the respondent, that this rule 
is subject to the qualification, namely, the 
legal necessity which alone justifies an 
alienation disappears when the limited 
owner is shown to be in possession of a 
sufficient surplus, after meeting the neces¬ 
sary expenses. This proposition involves 
that where there are binding debts to pay 
the so-called absolute power over the iu- 
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come becomes illusory. The contention 
is not only illogical, but it is opposed to 
authority. The following passage from 
the judgment of Muthuswami Iyer, J., in 
Ramaswami v. Mangaikarasu (l) states 
the law very tersely: 

“It is next contended that she was bound to ap¬ 
ply the income of her husband’s estate first in 
discharge of his debts instead of executing the 
mortgage. The net income is, under Hindu law 
as administered in this Presidency, her own ex¬ 
clusive property as widow and she is not bound 
either to save or apply it for the benefit of the 
reversioners. She is no doubt bound to pay her 
husband’s debts from it, because she had taken 
charge of the whole property left by him whilst 
her right of inheritance extends only to the pro¬ 
perty as diminished or affected by his debts. As 
between her and the reversioners she is entitled to 
say, I will pay my husband’s debts by the sale of 
the property and take the residue, and I desire to 
keep the net income derived from it and to spend 
or invest it as I please.” 

The point is more fully dealt with in 
Jagayya v. Goli Appala Raja (2). That 
case points out that it is not over the 
gross but net income that a widow has 
absolute power of disposal. She takes the 
estate subject to payment of debts. The 
interest on those debts is an expense pro¬ 
perly debitable to the income. A limited 
owner is thus bound to pay off the in¬ 
terest on the debt where there is a suffi¬ 
cient surplus, but it is equally clear that 
it is not incumbent on her to apply any 
part of the income to the payment of the 
corpus. So stated, the rule is consistent 
and logical, and we must therefore reject 
the view of the lower Court, which is op¬ 
posed both to reason and authority. The 
last mentioned case was followed in Thi- 
ruvengadam Pillai v. Gnanasavibandam, 
Pillai( 3), to which one of us was a party. 

The cases relied on by the respondent's 
counsel, such as Kavali Venlcatanarayan- 
appa v. The Collector of Masulipatam (4) 
and Mahomed Shumsool v. Sheukram (5), 
are not really helpful. The point to de- 
cido is whether a limited owner is bound 
to apply tho surplus revenues to the pay¬ 
ment of binding debts. Apart from the 
point not having been considered or de¬ 
cided in theso cases, tboro are not even 
dicta in them on which the respondent 
can rely. From a baro reference to the 
surplus rovenue in the statement of facts, 
no inference can be drawn either for or 

“(11 1 18951 18 Miid. 113. 

(2) L19131 18 I.C. 953. 

(3) A. I. R. 193-2 Mad. 97. 

1) 118G81 11 M. I. A. 619=10 W. K. 47 (P.C.). 
5) L18711 ‘2 I. A. 7=14 B. L. K. 226=22 W.R. 

409 (P.O.). 
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against the position taken up by the res¬ 
pondent. As regards the cases referred to 
in the lower Court’s judgment, they 
scarcely merit any consideration, as they 
are irrelevant and have no bearing on the 
question. To the authorities that actually 
decide the point, the learned Judge has 
failed to refer. 

The sale is next attacked on the ground 
that it was made for an in adequate price. 
The learned Judge has rightly attached 
no weight to the evidence on the plain¬ 
tiff s side, but he makes a conjecture that 
the house might have been worth Rupees 
5,000 on the date of the sale. He records 
a halting finding to this effect. It is con¬ 
tended by the respondent that the late 
owner spent nearly Rs. 7,000 on the con¬ 
struction of the house. This has not 
been satisfactorily proved. Apart from 
that, a house cannot be expected to fetch 
at a sale the amount which its owner 
spends in building it to suit his own 
fancy or needs. According to the learned 
Judge, there is no reason to suspect col¬ 
lusion on the part of the widow or her 
father with the purchaser. In the cir¬ 
cumstances we fail to see why, in the ab¬ 
sence of evidence to that effect, it should 
be held that the price got was inadequate. 

The sale is next impeached on the 
ground that it has not been shown that 
there were circumstances of actual pres¬ 
sure. According to this contention, 
where money is raised for paying oil a 
binding debt, an alienation can be justified 
only if actual pressure is shown in the 
sense of some pressure from without. 
For instance, it must be shown that legal 
proceedings were threatened or a forced 
sale of the mortgaged property was immi¬ 
nent. In our opinion, this is not the cor¬ 
rect test of justifying necessity for a res¬ 
traint of this kind, far from benefiting or 
preserving the estate, would lead to the 
very opposite result. Why should a 
widow, for instance, be compelled to al¬ 
low a mortgage debt to grow and swallow 
up the property mortgaged, when thcearly 
paying oft' of that debt would be bene¬ 
ficial to the estate and tend to its preser¬ 
vation ? If the alienation was made in 
the exercise of reasonable discretion and 
could be justified as the act of a prudent 
manager, the objection that there was no 
compulsion from without and that the 
necessity was not imminent, should not 
be allowed to prevail. The question then 
reduces itself to this. The purpose of the 
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sale being the payment of a binding debt, 
was effected in good faith and in the exer¬ 
cise of proper discretion; in other words, 
could it be justified as the act of a prudent 
manager. Judged by this test we are satis¬ 
fied that this sale must be upheld. The 
husband died in debt. There were two 
mortgages outstanding. Some part of the 
debt had been incurred for building this 
very house. Pie died while still it was 
being built. To complete its construc¬ 
tion it would lie necessary for the widow 

* 

to raise further money. We fail to see 
why, in such circumstances, any limited 
owner should be compelled to retain 
against her consent such a property, while 
she deems it prudent in the exercise of a 
sound discretion to dispose of it and pay 
off a binding debt. 

There is one further matter to be dealt 
with. The sale price was Rs. 3,200. out 
of which only Rs. 2,550 was applied in 
payment of the corpus or the principal of 
the debts. The balance of Rs. 650 went 
in discharge of the interest duo on those 
Idebts. According to our judgment the 
widow was bound to pay the interest 
from the surplus revenue in her hands. 
In these circumstances is the sale to be 
upheld in its entirety or not? Following 
Sree Krishnadas v. Natu Ram (6) and 
Suraj Bhan Singh v. Sah Chain Sukli (7) 
we hold that the portion of the price not 
taken for legal necessity bears such a 
small ratio to the entire consideration 
that it might be left out of account. Ac¬ 
cordingly the sale is upheld and the ap¬ 
peal is allowed and the suit is dismissed 
with costs of defendant 3 throughout. In 
this view it is unnecessary to decide the 
question whether the plaintiffs are the 
next reversioners of Manikya Rao or not. 
p.n.s. /p.N. - A ppeal allowed. 

(G) A. I. R71927 P. c. 37=100 I. C. 130=541- 
A.. 79—49 All. 149 (P. C.). 

(7) A. I. R- 1927 p - G - 244 = 10o I. C. 257. 
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CURGENVEN, J. 

N. Govindarajulu Nayudu —Petitioner. 


v. 

Imperial Bank of India, Vellore — 
Respondent. 

Civil Misc. Petn. No. 3962 of 1931. 
Decided on 20lh October 1931, against 
decree of Sub-Judge, Vellore, D/- 14th 
July 1931, in a. A. O. No. 283 of 1931. 

* * Civil P. C. (1908), O. 39, Rr. l and 2 
and S. 151—If injunction cannot be issued 
under O. 39 it cannot be issued under S. 151 


—But High Courts have power to issue in¬ 
junction in proper cases independent of Civil 
P. C. Execution of and appeal against ex- 
parte decree simultaneously proceeding— 
Execution can be restrained by injunction 
to decree-holder. 

If an injunction cannot be passed under the 
provisions of O. 39, R. 1 or R. 2 it is not permissi¬ 
ble to seek the power under S. 151 of the Code 
in order to justify such an order. But the High 
Courts, over and above the powers which they 
enjoy under that Code, possess an equitable juris¬ 
diction derived from the old Supreme Court to 
issue an injunction in appropriate cases. There is 
nothing either in S. 151 or any other provisions 
of the Code which would deprive charlered High 
Courts of powers derived independently of it. 
The High Court is not bound by the terms of the 
Code in issuing injunctions in appropriate cases. 
Where two proceedings are -going on at the same 
time, one the execution of the ex parte decree 
and the other an appeal against it which is a 
proceeding which may oventunto in the decree 
being set aside, it is quite clear that these two 
proceedings if allowed to go on independently, 
may lead to incompatible and perhaps unfortu¬ 
nate consequences. Therefore in such cases in 
general there is justification for a Court exerci¬ 
sing the power to restrain the holder of the 
decree against which such proceedings are pend¬ 
ing from exercising it. (Cast Jaw discussed.) 

[P 181 C 1, 2] 

V. C. Gopalaratnam —for Petitioner. 

T. D. Srinivasachariar and 0. Vaidya- 
natlia Rao— for Respondent. 

Order. —This application was filed for 
the stay of further proceedings in pursu¬ 
ance of an ex parte decree passed in 
O. S. No. 84 of 1930 on the file of the 
Sub-Court of Vellore pending disposal of 
an appeal against an order refusing to set 
that ex parte decree aside. When the 
stay application came up for the issue of 
j6 X parte orders, I understand that it was 
held by the learned Judge who disposed 
of it, following Bhagwat Rajkoer v. Sheo 
Golam Saliu (1) and some cases of this 
Court, that this Court has no power in 
proceedings of this nature to stay execu¬ 
tion of a decree under O. 41, R. 5. Accor¬ 
dingly the application was converted into 
one for an injunction to restrain the res¬ 
pondent from executing the decree, and 
the question has been raised before me 
whether an application of this kind will 
lie. So far as a Court which is restricted 
to the terms of the Code of Civil Proce¬ 
dure is concerned, it has been held by 
Phillips, J., in Varadacharyulu v. Nara- 
simhacharyulu (2), which 1 had occasion 
to follow in Ayyaperumal Nadar v. 
Muthuswami Pillai (3), that if an mjunc- 

(1) [19041 81 Cal. 10S1=9 C.W.N. 123. 

(2) A. I. R. 192G Mad. 268=92 I.C. 680. 

(a) A. I. R. 1927 Mad. 697=102 I. C. 700. 
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[tion cannot be passed under the provi¬ 
sions of 0. 39, R. 1 or R. 2, it is not per¬ 
missible to seek the power under S. 151 of 
the Code in order to justify such an order. 
It has however been argued now that a 
High Court is not restricted to the terms 
of the Code, but possesses an equitable 
power, otherwise derived, to control the 
'proceedings in other Courts. There can 
be no doubt that in England a power of 
this character exists and a discussion of 
the nature of it will be found in Eller, 
man Lines Ltd. v. Head (4). In that 
case the question arose as to whether a 
British subject could bo restrained from 
enforcing a foreign judgment, in execution, 
and the Court of appeal answered the 
question in the affirmative, the principle 
upon which the matter was decided being 
cloarly explained in the judgment of 
Atkin, L.J., namely, that the Court in 
granting injunctions does not seek to 
assume jurisdiction over the foreign Court 
or arrogate to itself some superiority 
which entitles it to dictate to the foreign 
Court, or that it seeks to criticize the 
foreign Court or its procedure: 

“The English Court has regard to the personal 
attitudo of the person who has obtained the 
foreign judgment. If the English Court finds 
that a person subject to its jurisdiction has com¬ 
mitted a breach of covenant, or has acted in 
breach of some fiduciary duty or has in any way 
violated the principles of equity and conscience, 
and that it would bo inequitable on his part to 
sock to enforce a judgment obtained in breach of 
such obligations, it will restrain him, not by 
issuing an edict to the foreign Court, but by 
saying that he is in conscience bound not to en¬ 
force that judgment." 

I do not propose to go so far as tho 
learned Judges who decided Ganga Singh 
v. Pirthiohand Lai (5), and who appear to 
have based their decision us to the power 
of a Court (not necessarily a High Court) 
to issue an injunction in certain circum¬ 
stances purely upon English precedents 
and without any reference to tho terms 
of the Code of Civil Procedure. But 
there is authority for tho view that the 
High Courts, over and above tho powers 
which they enjoy under that Code, possess 
an equitable jurisdiction derived from tho 
old Supremo Court to issue an injunc¬ 
tion in appropriate cases. This is tho 
b asis of tho decision in Periakaruppan 

(i) (.19281 2 K. 13. 144=97 L. J. K. B. SGG= 

188 L. T. 025=44 T. L. R. 285=38 Com. 

Cas. 210=17 Asp. M. C. 421=80 L. R. 

77. 

(5) A. I. R. 1922 Pat. 34=09 I. C. 891 = 1 Pat. 

860. 


Chettiar v. Ramaswami Cliettiar (6) where 
Ramesam and Devadoss, JJ. held that the 
Chartered High Courts have such a power 
following Rash Behary Dey v. Bhowani 
Churn Bhose (7) and Mangle Chand v. 
Gopal Ram (&). In the former of these 
t wo decisions WoodrolTe, J., who certainly 
is a high authority on questions of pro¬ 
cedure, gave it as his opinion that a High 
Court had and has, independently of the 
Civil Procedure Code, power to make an 
order of the nature sought, and he an¬ 
swered in the negative tho question whe¬ 
ther there was anything in the Civil Pro¬ 
cedure Code which took away that power. 
That case was decided under the old Code, 
but I do not think that there is anything 
either in S. 151 or any other provision ol 
tho new Code which would deprive a 
High Court of powers derived indepen¬ 
dently of it. Another case Singaravelu 
Mudali v. Balasubramania Mudali (9), 
decided by Ramesam, J., has been cited 
to me as an authority in favour of tho 
existence of the power, but I observe that 
he was able to bring the injunction within 
the terms of R. 2, O. 39, so that tho re¬ 
maining observations in the learned Judge’s 
judgment are, I think, merely obiter, 
though, as I understand them, he was of 
opinion that a power exists apart from 
the terms of that rule. It appears to me 
however that Periakaruppan Chettiar v. 
Ramaswami Chettiar (6), is sufficient 
authority for the general proposition that % 
this Court is not bound by the terms of 
the Code in issuing injunctions in appro-: 
priate cases. It appears to me that a 
case of the present description is eminent¬ 
ly appropriate for tho exercise of such a 
power. We have two proceedings going 
on at tho same tijno, one the execution of 
the decreo and the other a proceeding 
which may eventuate in the decreo being 
set aside. It is quite clear that these 
two proceedings, if allowed to go on in¬ 
dependently, may lead to incompatible 
and perhaps unfortunate consequences. I 
think accordingly that, in general, there 
is justification for a Court exercising the 
power to restrain the holder of the decree 
against which such proceedings arc pend¬ 
ing from exercising it. 

On the merits I have perused the order 
of tho learned Subordinate Judge refusing 

(G) A. I. H. 1928 Mad. 491 = 109 I. C. 281. 

(71 [19071 34 Cal. 97. 

(8) [19071 34 Cal. 101. 

(9) A.I.R. 192G Mad. 112G=97 1. C. 938. 
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to set aside the decree and it appears to 
me, without iti any way expressing any 
definite opinion, that the appeal has some 
prospects of success. The decree is a 
large one for a sum of Rs. 12,000 and it is 
admitted that about Rs. 9,000 has been 
paid. The petitioner admits that he asks 
for a stay not because he distrusts the 
stability of the decree-holder but because 
he finds difficulty under the existing eco¬ 
nomic conditions in raising the balance. 
I think in the circumstances that there 
are sufficient grounds for granting his 
request on the basis of his furnishing 
security and I accordingly order that an 
injunction do issue to the decree-holder 
not to execute the decree until the dis¬ 
posal of the Civil Miscellaneous Appeal 
provided that the judgment-debtor gives 
security within six weeks from the date 
of the receipt of this order to the satis¬ 
faction of the Subordinate Judge of North 
A root for the outstanding amount of the 
decree and that he further undertakes to 
pay interest at the rate of 8 per cent, in 
the event of the money being found due, 
for the period during which the injunc¬ 
tion is in force. Failing compliance with 
these directions the injunction will termi¬ 
nate and the petition will stand dismissed 
with costs. 

P.R.S./b.v. Order accordingly . 
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• Ramesam, Offg. C. J. and Cornish, J. 

Peruri Appalaraju —Plaintiff—Appel¬ 
lant. 

v. 

Peruri Krishnamurthy and others 
Defendants Respondents. 

Appeal No. 241 of 1930, Decided on 
19th August 1931, against decree of Sub- 
Judge, Cocanada, D/- 17th February 1930, 
in O. S. No. 1 of 1928. , c eo 

^ Transfer of Property Act (1882), S. 53. 
Fraudulent transfers can be proved by cir- 
cumstantial evidence from which fraud may 
be inferred—Where consideration is adequate 
one creditor may be preferred to all others 
and whole transfer is valid—Where only part 
of debt due to preferred creditor is real and 
rest fictitious, whole transfer is void. 

Where it is alleged that a sale of property is 
effected for an inadequate' consideration only to 
defraud the decree-holder creditor of the judg¬ 
ment-debtor vendor, the only evidence that can 
be available is the various suspicious circum¬ 
stances from which an inference can be drawn 
that the sale was made with a view to defraud 
the decree-holder creditor. 

A sale in favour of a creditor by which he is 
preferred but by which another creditor loses his 
money is valid only where there is no inadequacy 
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of consideration. But that principle does not up* 
ply to a case where the whole of the consideration 
of the transaction is not the debt of the preferred 
creditor. Where only a part of the consideration 
is a debt due to the creditor, but the rest of it is 
fictitious or there is inadequacy, then the whole 
transaction is void : A. I. R. 1924 Mad. 450 ; 
36 Mad. 29 and 29 I. C. 690, List. ; 30 Mad. 6 
and A. I. R. 1914 P. C. 137, Rel. on. ; A. I. R. 
1915 P. C. 115 ; A. I. R. 1916 P. C. 238; 18 I. C. 
768 ; .4. I. R. 1927 Mad. 278 ; .4. I. R. 1928 
Mad. 20 and (1930) M. IF. N. 1145, Ref. 
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Ch. Kagliava Kao and K. Bhimasanka- 
ram —for Appellant. 

P. Somasundaram and G. Balapara- 
mestvara Kao —for Respondents. 

Judgment.— The plaintiff is the appel¬ 
lant before us. The facts out of which 
this appeal arises may be stated as fol¬ 
lows : Defendant 1 is the natural son of 
the plaintiff, but adopted by his cousin. 
Defendant 1 obtained a decree on an un¬ 
registered mortgage bond which therefore 
operated as a mere money bond for a 
sum of Rs. 1,600 which now amounts to 
Rs. 3,000 in O. S. No. 141 of 1923. He 
applied for attachment of certain proper¬ 
ties of defendants 2, 3 and 4 situated at 
Thetagunta. The attachment was ordered 
on 21st September 1927. But on 20th 
September, the preceding day, the proper¬ 
ties whose attachment was sought were 
sold by Ex. A to the plaintiff for Rs. 9,000. 
The consideration for the sale deed con¬ 
sisted of (l) a sum of Rs. 4,931-1-9 due to 
the vendee on two mortgage documents 
dated 13th March 1922 and 8th December 
1923, Exs. D and E-l ; (2) Rs. 103-3-4 
due on a promissory note to the vendee ; 
(8) Rs. 3,800 intended for discharging 
(a) the debt due to the Rani of Tuni 
under a mortgage dated 5th March 1913, 
Ex. G, and (b) the debt due to China Tal- 
razu and others under a mortgage deed 
dated 8th December 1923, and also (c) a 
decree debt due to one Malrazu Rama- 
swami who has also obtained attachments 
of some property in execution of the de¬ 
cree ; lastly (4) Rs. 165-10-11 paid before 
the Registrar. There is no dispute about 
the genuineness of items 1 and 2. 

As to item 3, the vendee as a matter of 
fact paid Rs. 4,387-4-0, that is, much 
more than Rs. 3,800 mentioned in the 
document. When the attachment sought 
by defendant 1 was effected a claim peti¬ 
tion was filed by the vendee relying on the 
sale deed. This claim was inquired into 
by the District Munsif of Cocanada and it 
was dismissed ; vide order, Ex. J. He 
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held that the sale deed, Ex. A, was exe¬ 
cute! with the secret reservation of some 
interest in the lands to the judgment- 
debtors and therefore it is not prima facie a 
bona fide transaction. Hence this regular 
suit by the plaintiff. The Subordinate 
Judge of Cocanada who tried the suit dis¬ 
missed the suit. The plaintiff files this 
appeal. 

It may be observed that the real crux of 
the case lies in the question whether the 
sale deed, Ex. A, was for adequate con¬ 
sideration. Defendant 1 alleges that the 
property is worth Rs. 12,000, and there 
was actually an offer for that amount. 
But finally it was arranged between the 
plaintiff and the vendors' to have a sale 
deed for Rs. 9,000 only, there being some 
kind of secret arrangement in favour of 
the debtors so that they may get the bene¬ 
fit of the difference between the full value 
and the value mentioned in the sale deed. 
The evidence on this matter consists of 
two transactions. One is an attempt to 
purchase by a retired Tahsildar, P. W. 2, 
Pandayala Gurumurthi. He says be was 
willing to purchase three-fourths of the 
lands for Rs. 7,500. His agent Atti China 
Vcnkatachalam gives evidence as D. W. 2. 
He says he settled the sale for Rs. 8,000. 
The discrepancy is only apparent because 
even P. W. 2 admits that I). W. 2 wrote 
to him recommending that the lands may 
he taken for Rs. 8,000. But the transac¬ 
tion fell through. P. W. 2 says that the 
whole extent of the land is 20 acres wet 
and 22 acres dry. This portion of his 
evidence seems to bo inaccurate, because 
we havo got evidence in connexion with 
the second transaction, now to be referred 
to, that the extent of lands is 120 acres. 
The other transaction which is relied on in 
this caso is that one Dantuluri Venkala- 
narasimharazu, D. W. 3, arranged for a 
purchase of those lands for Rs. 12,000. A 
stamped agreement was actually drafted, 
which is Ex. 1 in the caso, but was not 
executed by the mother of defendants 2 
and 3. This document shows that the 
lands in Thetagunta are 120 acros in ex¬ 
tent. It is suggested that this Ex. 1 is 
really a fabrication to support defen¬ 
dant l’s case. Wo are unable to accept 
this suggestion. D. W. 3 is a Kshatriya 
gentleman getting an annual income of 
Rs. 4,000 from his lands and he is a Taluk 
Board member. Ho was private secretary 
to the Rani of Tuni, though it is just 
possible that he is not occupying that 
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position because the Rani has adopted a 
son. We do not see any reason why this 
gentleman should lend himself to a fabri¬ 
cation of the document for helping this 
dispute between the plaintiff and defen¬ 
dant 1 who are Vysias in connexion with 
the debts due from defendants 2 and 3 
who are Kapus. No prior enmity or partia¬ 
lity has been elicited in cross-examination 
of this witness, and we find it difficult to 
brush aside the transaction proved by this 
gentleman. Apart from this there are 
other suspicious circumstances in the 
case. Whereas Ex. 1 mentions all the 
debts of defendants 2 and 3, only defen¬ 
dant l’s debt is omitted from Ex. A, and 
arrangements are made for the payment of 
all other debts. It is true there is another 
debt due to one Soma Razu, but that has 
been realized by sale of the house of defen¬ 
dants 2 and 3. There was also another 
mortgage debt due to defendant 1, but 
that has been realized by the sale of Kathi- 
pudi lands. While defendants 2 and 3 
have no other property, only defendant l’s 
debt has been left unprovided for at tbo 
time of the execution of Ex-A. The decree 
obtained by defendant 1 was itself the 
subject-matter of second appeal and Let¬ 
ters Patent Appeal, and we disposed of 
the Letters Patent Appeal yesterday. It 
is practically proved from the records in 
the case and from the evidence that the 
plaintiff was financing that appeal, and 
though it may be said that the plaintiff 
has an interest in getting rid of the debt 
of defendant 1 for the protection of his 
sale deed, still the fact that he was incur¬ 
ring expenses in addition to the considera¬ 
tion mentioned in the sale deed is signi¬ 
ficant. 

The mother of defendants 2 and 3 
gives evidence in the case as P. W. 4. 
She says she did not attend Court on prior 
occasions. She was brought to Court by 
the plaintiff on the occasions when she 
gave evidence and it is evon suggested to 
her that the plaintiff was providing for 
her maintenance. Taking these circum¬ 
stances into consideration and having re¬ 
gard to the evidence of D. W. 3, we must 
hold that it was proved that at the time 
of the sale deed the lands were considered 
to be worth Rs. 12,000 and that the sale 
for Rs. 9,000 was really made with the 
view of defrauding and defeating the debt 
of defendant 1 by screening the property 
under the guise of a sale deed for inade¬ 
quate consideration. In all such cases 
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the only evidence that can be available is 
the various suspicious circumstances from 
which an inference can be drawn that the 
sale was made with a view, to defraud 
defendant 1. It is true that a bare sus¬ 
picion will not do, but we think more 
than that is available in this case. We 
therefore agree with the finding of the 
Subordinate Judge. 

The next question is whether the sale 
is wholly void. Apart from the fact that 
part of the consideration consists of four 
mortgage deeds we think there is no other 
circumstance that can he invoked in favour 
of the plaintiff. It is true in Musahar- 
scihu v. Hakim L■•l (1) and Mina Kumari 
Bibi v. Bijoy Singh Dudhuria (2) the 
Privy Council held that a sale in favour 
of a creditor, by which he was preferred 
and another creditor lost his money, is 
valid. But that is a case where there is 
no inadequacy of consideration. The whole 
amount of the consideration was in dis¬ 
charge of a debt due to the vendee creditor. 
In such cases it is often observed that a 
debtor may prefer one creditor to another. 
But that principle does not apply to a 
case where the whole of the consideration 
of the transaction was not the debt of the 
preferred creditor. Where only a part of 
the consideration is a debt due to the 
creditor, but the rest of it is fictitious or 
thero is inadequacy, then the whole tran¬ 
saction is void. This is the decision in 
Chidambaram Chettiar v. Sami Aiyar (3), 
affirmed by the Privy Council in Chidam¬ 
baram Chettiar v. Srinivasa Sastrigal (4). 

Mr. Raghava Rao, the learned advocate 
for the appellant, has invited our atten¬ 
tion to three cases. One is the judgment 
of our brothers Venkatasubba Rao and 
Phillips, JJ., in Loorthia Odayar v. 
Gopalasami (5). In that case the tran¬ 
saction attacked was a mortgage. The 
mortgage was partly for paying prior 
creditors to the extent of Rs. 7,000 and 
partly for Rs. 3,000 which has been found 
to bo fictitious. The learned Judge Ven¬ 
katasubba Rao, relying on the decisions 
in Musaharsahu v. Hakim Lai (1) and 
Mina Kumari v. Bijoy Singh (2), upholds 

( 1 ) A. I. R. 1915 P7c. 115=32 I. C. 343=43 
I. A. 104=43 Cal. 521 (P.C.). 

(2) A. I. R. 1916 P. C. 238=40 I. C. 242=44 
I. A. 72 = 44 Cal. G62 (P.C.). 

(3) U9071 30 Mad. 6=16 M. L. J. 427=1 M. 

L. T. 351. 

(4) A. I. R. 1914 P. C. 137=23 I. C. 714=37 
Mad. 227 (P.C.). 

(5) A. I. R. 1924 Mad. 450=80 I. C. 147. 
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the transaction to the extent of Rs. 7,000. 
He distinguishes the decision in Chidam¬ 
baram Chettiar v. Sami Aiyar (3) by say¬ 
ing it is not a case dealing with immova¬ 
ble property, hut even where the aliena¬ 
tion is not of immovable property the 
principles applicable are the same as S. 53 
by analogy. We are not satisfied with the 
reasons given by the learned Judge for 
distinguishing Chidambaram Chettiar v. 
Sami Aiyar (3). The two decisions of 
their Lordships of the Privy Council in 
Musaharsahu v. Hakim Lai (l)and Mina 
Kumari v. Bijoy Singh (2), are cases 
where there is no inadequacy of a con¬ 
sideration and do not, in our opinion, sup¬ 
port the conclusion of the learned Judge. 
On the other hand a number of cases of 
this Court seem to take the view in 
Chidambaram Chettiar v. Sami Aiyar (3); 
for example, Sama Bow v. Doraiswami 
Chettiar (6), Viswantha Beddi v. Baja 
Venkatesa Beddi (7), Bajabhadar Muda- 
liar v. Thiruvengada Mudaliar (8) and 
Ponnusivami Pillai v. Quadir Moiliideen 
Bowther (9). In the last of these cases it 
is observed by our brothers Kumaraswami 
and Reilly, JJ., that the trend of the autho¬ 
rity is in favour of holding the whole 
transaction void. If the consideration is 
adequate, but if it is attacked only on the 
ground that a creditor is preferred, then 
the whole transaction is valid. This is 
all the effect of the Privy Council deci¬ 
sions. The other cases are China Pit- 
chiah, In re (10) and Krishna Kumar 
Nandy v. Joy Krishna Nandy (11), 
Both these cases are cases of mortgage, 
but the first of these is easily distin¬ 
guishable. In that case the mortgage was 
executed partly for a debt primarily owing 
to the mortgagee and to that extent was 
held valid on the ground that S. 53 does 
not apply to a case where a creditor is 
preferred. 

This distinction does not apply to 
the decision in Loorthia v. Gopalaswami 
(5). In the other case it was found 
that there was no other creditor to be de¬ 
frauded. The decision rests also on other, 
grounds and need not be discussed any! 
further. We therefore think that prima 
facie the transaction is void. But there 
is the fact that the plaintiff had paid off 

(6) L19131 18 I. C. 768. 

(7) A. I. R. 1927 Mad. 27S=99 I. C. 709. 

(8) A. I. R. 1928 Mad. 20=106 I. C. 651. 

(9) U9301 SI. W. N. 1145. 

(10) 11913 ] 36 Mad. 29=11 J. C. 868. 

(11) L1915] 29 I. C. 690. 
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four prior mortgages. Two of the mort¬ 
gages are in favour of himself. If the sale 
is not valid the mortgages will stand. 
Even in the case of other mortgage debts 
there is no reason to think that he inten¬ 
ded to extinguish them. The presumption 
of S. 100 that he intended to keep them 
alive holds. The result is that he holds 
the position of a mortgagee under those 
four documents and defendant 1 will be 
entitled to sell the property subject to the 
right of the plaintiff on those four mort¬ 
gages. In estimating the value of these 
mortgages it must be remembered that he 
was in possession of the lands and was 
enjoying the mesne profits. Perhaps it 
may he proper to set off the mesne profits 
towards interest. Subject to the claim as 
such mortgagees, so understood, defen¬ 
dant 1 will be at liberty to sell the suit 
lands. Instead of dismissing the suit we 
will substitute a declaration to that effect. 
But as the plaintiff has substantially 
failed the appeal is dismissed with costs. 
If in the execution of the sale by defen¬ 
dant 1 more amount is realized than is 
necessary to discharge his debt, the sur¬ 
plus will go to the plaintiff ; for we have 
no intention of questioning the sale deed 
except in so far as it delays or defeats de¬ 
fendant 1. 

P.R.S./b.V. Appeal dismissed. 
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CURGENVEN, J. 

Sethurama Ayyai —Appellant. 

v. 

T. 11. Varadaraja Ayyai —Respondent. 

Appeal No. 27 of 1930, Decided on 15th 
October 1931, against order of Small 
Cause Court Judge, Kumbakonam, I)/- 
18th March 1929, in A. S. No. 80 of 1928. 

(a) Hindu Law —Widow—Dec ree against— 
Decree-holder can proceed during her life¬ 
time Purchaser from her holds it subject to 
same risk. 

During lifetimo of a limited owner, e. g., a 
Hindu widow, against whom a decree lias been 

passed the decree-holder can proceed against her 

interest in the property, and so long she lives a 
purchaser from her holds it subject to this risk. 

(b) Civi! P_ c . (1908). 0.7, R. 5-Suit 
against limited owner on simple money debt 
—No issue raised as to whether it was binding 
on estate Whether decree-holder in exe¬ 
cution of such decree can show that in fact 
it was binding on estate depends on view 
taken by Court of frame of suit—Plaintiff 
should so frame his suit ae to show clearly 
that he asks for decree against whole estate. 

Where a suit is filed against the limited 
owner only an u simple money claim upon o debt 
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and no issue is raised as to whether the debt is 
binding on the estate, then the answer to tile- 
question whether a decree-holder can show in exe¬ 
cution of such a decree that the debt is in fact 
binding, so that ho may bring on a purchaser 
from the limited owner as representative of the 
reversionary interest and proceed against the 
property in his hands, depends upon the view 
which the Court takes of the frame of the suit 
whether it may be construed as aimed at the 
whole estate by virtue of the binding character 
of the debt or whether the plaintiffs did not look 
beyond the interest of the limited owner. In 
such suits it is incumbent upon the plaintiffs so 
to frame his suit as to make it clear that he asks 
for a decree against the whole interest. In in¬ 
vestigating this question the Court should con¬ 
sider the frame of the suit, the judgment and 
the decree, and in order to construe it as a repre¬ 
sentative suit somo indication however slight 
must be found to show that the creditor intended 
so to frame it; and if the suit is in form only a 
simple money claim against the limited owner, 
although in point of fact the debt may have been 
contracted for necessary purposes, it cannot be 
held that the reversionary interest can bo bound; 

(Case law discussed). [P 18G C 1, P 187 C 1] 

S. Panchapagesa Sastri and K. II. 
Krishnaswami Ayyai —for Appellant. 

M. S. Venkatarama Aiyar and V. Sri¬ 
nivasa Aiyar —for Respondent. 

Judgment. —This appeal is against an 
order bringing the appellant on record in 
O. S. No. 343 of 1923 on the file of the 
District Munsif’s Court of Mannargudi as 
the legal representative of the judgment- 
debtor, a woman named VedathammaL 
The respondent is the decree-holder and 
ho obtained a money decree against Veda- 
thammal and attached a house in which 
she enjoyed a limited estate. While it was- 
under attachment she and her father as 
next reversioner joined in soiling it under 
Ex. D to the appellant. The latter filed 
a claim petition during the pendency of 
which the judgment-debtor died. Subse¬ 
quently the appellant obtained another 
sale-deed from the same reversioner. The 
question is whether as purchaser of the 
property he can he brought on as her 
legal representative. 

The learned District Munsif considers 
that the decree in O. S. No. 343 of 192 3 
may he construed as against Vedathammal 
in her representative capacity and not 
merely against her personally. The lower 
nppellate Court has differed from this 
view, hut considers that the appellant is 
estopped hv certain conduct from contes¬ 
ting his liability for the decree. I will 
deal with this latter point first. The 
learned Judge of the Court of Small 
Causes has disposed of it very briefly in 
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- para. 13 of his judgment and has not given 
with any clearness the reasons which sup¬ 
port the view he takes. But the fact he 
apparently relies upon is that under Ex. D 
a sum of money was served to pay the 
decree-holder if the decree was eventually 
•confirmed on appeal. The inference drawn 
from this argument, that the reversioner 
thereby acknowledged that the debt was 
•of such a character as to be binding upon 
the reversion, appears to me wholly to 
misconceive the position. Whether or 
not the debt was so binding, during the 
life-time of the limited owner the decree- 
holder could proceed against her interest 
in the property, and so long as she lived 
jthe purchaser held it subject to this risk. 
Tt was perfectly reasonable therefore that 
he should only buy it on the condition 
that so much of the purchase-money as 
was necessary should be reserved for pay¬ 
ment of the debt in case of need, and it 
is clear that a stipulation to this effect 
involved no acknowledgment that the 
•debt was binding not only upon the limi¬ 
ted owner’s interest, but also upon the 
reversionary interest. No question of 
•estoppel therefore arises. 

The next question is whether the suit 
was so framed as to enable the decree- 
holder to proceed against the absolute 
interest now enjoyed by the appellant as 
the reversioner’s representative. The suit 
was against the limited owner only; it 
was a simple money claim upon a debt, 
and no issue was raised as to whether the 
debt was binding on the estate. Can the 
decree-holder show in execution of such 
a decree that the debt was in fact binding 
so that he may bring on the appellant as 
representative of the reversionary interest 
and proceed against the property in his 
hands? There is no doubt that the 
answer to this question depends upon the 
view taken of the frame of the suit, 
whether it may he construed as aimed at 
the whole estate by virtue of the binding 
character of the debt or whether the 
plaintiffs did not look beyond the interest 
of the limited owner. There is a quan¬ 
tity of case-law upon this subject. In one 
line of cases, of which Nugender Chan- 
der Ghose v. Kaminee Dossee (l), Bai Jim 
Doobeij v. Brii Bhookun Ball Anusti (2), 
Deendyal Lai v. JugdecpN g rain Singh (3 ) 

(1) [18661 11 M. I. A. 241=8 W. R. 17 (P.C.). 

(2) L18751 1 Cal. 133=2 I. A. 275=24 W. R. 

300=3 Sar. 541=3 Sutli. 207 (P.C.). 

(3) 118771 3 Cal. 198=4 I. A 247=3 Sar. 730=3 

Suth. 4GS (P.C.). 


and Lahta Mchan Pal v. Dayamoyi 
lioy (4) may be cited as examples, the 
principle is stressed that it is incumbent 
upon the plaintiff so to frame his suit 
as to make it clear that he asks for a 
decree against the whole interest. In the 
case last cited above the Privy Council 
quote with approval a passage in the 
judgment of the High Cour of Calcutta 
to the effect that in order to make 
the estate liable a creditor must frame 
his suit in the proper manner, whereas 
in the instance then under consideration 
all that he asked and the Court granted 
was a personal decree against the debtor. 
There was no indication that the debtor 
was a party to the suit as repre¬ 
sentative of the estate. Another line of 
cases, while conceding that the actual 
frame of the suit is an important factor in 
the decision, take also other facts into 
consideration in attempting to arrive at 
the plaintiff’s intention. 

Instances of cases in which the frame 
of the suit was not regarded as decisive 
are Jugul Kishore v. Jotendro Mohun 
Tagore (5), Nanomi Babuasin v. Modhurt 
Moli mi (6), Simbhunath Pandc v. Go lap 
Singh (7), Badha Kissen v. Nauratan 
Lall (8) and Veerabadra Aiyar v. Marn- 
daga Nacliiar (9). The judgment in 
Devji v. Sambliu (10) has been cited as 
another decision on the same lines, but I 
do not think that the facts were really 
analogous, because the case was one of a 
mortgage executed by a mother who had 
minor sons, and the only way in which 
the creditor could have got any title at 
all was by virtue of an intention that the 
estate should be bound. So far as this 
Court is concerned it is unnecessary for 
mo to look further than to the judgment 
in Veerabadra Aiyar v. Marudaga Na¬ 
di iar (9), which passes a number of pre¬ 
vious decisions in review. The stage at 
which the question arose there was after 
sale. But some of the tests applied will 
serve equally in the present circumstances. 

“In investigating this question,” the learned 
Judges say “the Court is not confined to any one 
fact. The sale certificate is no doubt the mos t 

(4) A. I. R. 1927 P. C. 41=105 I. C. 4G9 (P.C)- 

(5) 1.18841 10 Cal. 985=11 I. A. 66=4 Sar. 553 

(P. C.). 

(6) L188G1 13 Cal. 21=13 I. A. 1=4 Sar. 6S2 

(P. O.). 

(7) (. 1887 ] 14 Cal. 572=14 I. A. 77=5 Sar. 5 

(P. C.). 

(8) U907] G C. L. J. 490. 

(9) 119111 34 Mad. 1SS=8 I. C. 1072. 

(10) (.1900] 24 Bom. 135=1 Bom. L. R. G27. 
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important document as the instrument conferring 
title, but is not conclusive. The frame of the suit, 


the judgment, the decree, the execution proceed¬ 
ings, the advertisements for sale, the adequacy or 
inadequacy of the purchase-money and the con¬ 
duct of the parties are all circumstances which 
may legitimately he considered in an inquiry of 
this nature.” 

Of course in the present case we can 
only consider the frame of the suit, the 
(judgment and the decree; and I think it is 
clear from the observations quoted above 
that in order to construe it as a repre¬ 
sentative suit some indication, however 
■slight, must be found to show that the 
creditor intended so to frame it. In the 
case under reference, the learned Judges 
look for and succeed in finding such indi¬ 
cations. No other case that I have seen 
goes further in placing a liberal construc¬ 
tion upon the creditor’s intentions, and I 
think therefore that it may safely be said 
that, unless such indications can be 
pointed to, and if the suit is in form only 
a simple money claim against the limited 
owner, although in point of fact the debt 
jmay have been contracted for necessary 
(purposes, it would be going beyond any 
Ireportecl decision to hold that the rever¬ 
sionary interest could be bound. This 
Iras been clearly and as a summary of the 
case-law I think correctly, stated by 
Mayne (Edn. 9. p. 041), where speaking 
of a female heir, he says: 

* “VVliero the suit is founded upon a purely per¬ 

sonal debt or contract of her own, the decree can 
only be against her own person and property, and 
a sale in execution will only convey her own in¬ 
terest in the property. But even though the 
foundation of the decree be a liability which might 
bind reversioners, that alone is not sufficient. The 
suit must be ho framed as to show that it is not 
merely a personal demand upon the female in 
possession, but that it is intended to hind the 
entire estate, and the interests of all those who 
come after her. The reason of this is that, al¬ 
though in a suit brought to recover, or charge an 
estate of which a Hindu female is the proprietress 
fihe will, as defendant, represent and protect the 
oitatc, as well in respect of lior own as of the 
reversionary interest; still and on this very ac¬ 
count, the plaintiff is bound to give notice that 
lie is seeking so large n remedy, in order to put 
t nose who may bo ultimately affected upon their 
guard, to enable thorn to protect themselves.” 

Turning now to the facts of the present 
case, there is only one recital in the plaint 
which can by any stretch of construction 
be interpreted as a reference to the binding 
character of the debt. Tho promissory 
note upon which the suit was hrought re¬ 
cited purposes to which the money was 
to be applied, which no doubt would bo 
binding upon the reversioner; and this 
passage in tho plaint rofers to the promis- 
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sory note thevalueof which “as per details 
in cash" the defendant is alleged to havo 
received. The learned District Munsif has 
accepted his reference to the contents of 
the promissory note ns a sufficient expres¬ 
sion of the plaintiff ’s intention to proceed 
against the absolute estate 
by stating that tho loan under the pro-noto 
sued on was borrowed by tho defendant as per 
detail set out iu the pro-note.” 

The learned Judge of the Court of 
Small Causes is unable to follow him in 
this and however much the decree-holder’s 
claim may enlist one's sympathy I think 
that even if we had no external help to 
the construction of the plaint, it would 
be impossible to bold that the required 
intention was disclosed by this passage. 
There is however a piece of evidence 
"hich seems to me to destroy any pre¬ 
sumption upon this point. The respond¬ 
ent has admitted that at the time the 
money was borrowed lie believed that 
Vadathammal enjoyed an absolute interest 
in the property, and so far as appears he 
was under this misapprehension even 
when he filed the plaint. That being so I 
do not see how it is possible to hold that 
he framed or intended to frame the suit 
in the manner required to bind ulterior 
interests in the property. The argument 
has been advanced that although he may 
have been under this misapprehension, 
tho suit did in fact contemplate the liabi¬ 
lity of the whole property and so tho 
necessary condition was fulfilled. I am 
unable to agree. In a suit framed on tho 
supposition that the estate was not limi¬ 
ted it was not even necessary to assert 
the binding character of the debt and the 
suit was purely one for a personal decree 
for the money against the debtor. When 
the suit was so indisputably of this cha¬ 
racter it is certainly idle to look for any 
indications of the creditor’s intention to 
frame it in su<A a way as would he appro¬ 
priate in the case of a debt contracted by a 
limited owner and binding on the whole 
estate. And T think it would he going 
beyond any reported decision to hold that 
a suit brought in such circumstances may 
he deemed to he so framed as to enable 
the reversionary interest to he proceeded 
against. I cannot accordingly find that 
the appellant is representative of any in¬ 
terest hound by the decree and I must 
allow the appeal,' set aside the lower 
Court s orders and dismiss the application 
with costs throughout. 

P.R.S./B.V. _ Appeal allowed. 
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Madhavan Nair and Jackson, JJ. 

A. R. M. Karuppaii Chettiar —Appel¬ 
lant. 

v. 

K. L. S. V. E. Subramaniam Chettiar 

—Respondent. 

Appeal No. 30 of 1928, Decided on 10th 
September 1931, against order of Sub-Judge 
Sivaganga, D/- 21st September 1927. 

(a) Civil P. C. (1908), S. 145 — Personal 
liablity attaches to surety for costs— Liability 
is not excluded by deposit of money as se¬ 
curity. 

A surety for costs payable by a party to a suit 
is personally liable for the costs ami the mere fact 
that he deposits certain amount by way of security 
does not exclude his porsonal liability [l 5 188 C 2] 

(b) Civil P. C. (1908), S. 145- No security 
bond executed—High Court passing order in 
general terms— Obligation of surety is not 
limited to decree of first Court. 

Where no security bond has been executed by a 
surety for costs to be paid by the plaintiff and the 
High Court in appeal passes an order in general 
terms, viz., “for costs of the suit” the obligation 
of the surety is not limited to the decree of the 
first Court. (P 188 C 2] 

K. S. Venkatarama Ayyar —for Appel¬ 
lant. 

K. S. Sankara Ayyar —for Respondent. 

Madhavan Nair, J.— In this case the 
appellant stood surety for the costs pay¬ 
able by the plaintiff in O. S. No. 67 of 
1919. The suit was originally dismissed 
for default. On appeal it was restored 
and the High Court made it a condition 
precedent to the restoration of the suit 
that the plaintiff should furnish security 
for Rs. 1,000 for costs of the suit. Theap- 
pellant deposited Rs. 1,000 as security. In 
the first Court a decree was given for the 
plaintiff. Then the appellant withdrew the 
amount deposited into Court. On appeal 
that decree was set aside. An application 
was made bydefendant 1 to the lower Court 
for an order directing the appellant to 
bring into Court his costs of the suit on 
the ground that he has stood surety for 
costs and the lower Court made an order 
in terms of the application. The appeal 
is against this order. 

Three points have been argued before us. 
The first point is that the appellant has 
not undertaken any personal liability for 
the costs and so under S. 145, Civil P. C. 
no proceedings can be instituted against 
him. It is argued that the fact that the 
appellant deposited Rs. 1,000 as security 
would show that no personal liability was 
contemplated between the parties. The 
decision in Brajendra Lai Das v. Lakhmi 


Narain Khanna (l), is relied on in sup¬ 
port of the contention. But in that case 
the facts clearly show that when the pro¬ 
missory notes were deposited as security, 
it wasdistinctly understood that therewas 
to be no personal liability so far a3 the 
surety was concerned. It is admitted that 
the appellant, isasurety, and from the bare 
fact that he deposited Rs. 1,000 it cannot 
be inferred that personal liability, which 
attaches to every surety, is excluded. We 
think that the lower Court is right in| 
holding that the appellant is personally 
liable for the costs. 

The second point urged is that the obli¬ 
gation of the surety came to an end with 
the decree of the first Court and that it 
did not extend to the decree passed by the 
High Court. The question is one of some diffi¬ 
culty in this case as no security bond has 
been executed by the appellant; we have to 
infer from the order passed by the High 
Court the scope of the liability of the appel¬ 
lant. The decisions relied on by his counsel 
do not give us very much help. In Subba- 
rama Aiyer v. Subba ; Aiycr (2), the facts 
show that the security was given in con¬ 
nexion with O. 38, R. 5. The learned Judges 
held that as soon as the suit was dis¬ 
missed the security ceased to exist. That 
case does not apply; and so we have to 
decide the case on the wording of the. 
order passed by the High ( Court. Ihe |% 
order is in general terms: 1'or the costs 

of the suit”. The learned Judges have not 
restricted the security to be given to the, 
costs of the defendants which might, be 
ordered by the decree of tho first Court. 
We think on a construction of the order 
of the High Court, it cannot be said that 
the obligation of the surety is limited to 
the decree of the first Court. 

The next point argued is that the order 
permitting the appellant to withdraw the 
money operates as res judicata and that 
none of the questions argued can be raised 
now. Having regard to the order it is 
difficult to see how the respondent is pre¬ 
cluded from raising these questions. His 
counter affidavit filed in connexion with 
tho petition says that he had then no ob¬ 
jection to the withdrawal of the money. 
That is all. It cannot be held that all the 
questions now raised between the parties 
can be constructively said to have been 
decided in the course of t hat proceedin g. 

(1) (.19151 29 I. C. 149. 

(2) A. I. R. 1925 Mad. 114=S2 I. C. 461. 
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In these circumstances we uphold the 
order of the lower Court and dismiss this 
appeal with costs. 

P.R.S./R.M. Appeal dismissed. 

A. I. R. 1932 Madras 189 

Waller and Pandalai, JJ. 

Y yraperumal M udaliar — Defendant — 
Appellant. 

v. 

K. Alagappa Maniagarar and others — 
Plaintiffs—Respondents. 

Second Appeal No. 274 of 1929, Decided 
on 2nd September 1931, against decree of 
Sub-Judge, Dinligul, in A. S. No. 24 of 
1928. 

(a) Cosharer—Cosharer paying arrears of 
rent to prevent arrest for decree against him¬ 
self and another cosharer and claiming con¬ 
tribution is entitled to charge but not to first 
charge— Madras Estates Land Act (1908). 
Ss. 5 and 128—Transfer of Property Act 
<1882), Ss. 82 and 100. 

A cosharer, who to prevent arrest for a decree 
against himself and another cosharcr for arrears 
of rent due by both under the Estates Land Act 
pays the arrears of rent and brings a suit for con¬ 
tribution, is entitled to a charge on the other 
■cosharer’s portion of the holding, but is not enti¬ 
tled to a first charge, i. c., priority over encum¬ 
brances existing on the property, on the date of 
the payment by reason of which he claims con¬ 
tribution. Ss. 5 and 128, Estates Land Act, are 
not applicable to the case nor do Ss. 82 and 100, 
T. P. Act, support such claim. The claim being 
Against the co-owner and the charge which springs 
into existence on the date of payment being 
against his property it can only avail against that 
property as it stood on the date of payment and 
cannot avail retrospectively against prior mort¬ 
gagees and others who have in good faith and 
without any suspicion that such a charge may 
couij into existenca in future advanced money 
on the property : A. I. R. 1914 P. C. Ill ; A.I.R. 
1928 Mai. 1074 ; 43 Mad. 78G and 20 Mad. G 8 G 
f/'’./A). Ref. ; A. I. It. 1926 Mad. 141; 1C, Mad. 
680 (F.Ii.) ; 28 Mad. 493 ; 11 M. I. A. 241 (P.C.) 
and A. I. ii. 1931 P. C. 220, Di„t. 

(b) Madras Estates Land Act (1908), S. 5 — 
Charge created by S. 5 applies to rents only 
»o long as it is due to landlord as such. 

The charge created by S. 5 is for the benefit of 
the landholder and applies to rent only so long 
as it is due to him in that character : A.I.R. 1914 

p \°: [l 1 •/**/•_ IP 190 c 11 

(c) Madras Estates Land Act (1908). S. 128 
— S. 128 creates new right in favour of differ¬ 
ent persons who would be affected by sale of 
holding for rent—Charge is given to persons 
other than landlord and for sum different 
from rent. 

Section 12ft ban nothing to do with S. 5. It 
creator an entirely new right in favour of different 
parsons, i. o. f who like mortgagees or other owners 
of subordinate intorost in the holding would bo 
lulvorsoly affected by the sale by tho Revenue 
ilourfc of the holding for rent i. e. lf thoso against 
whom tho purchaser’s right would prevail by 
S. 12/). Tho right given by S. 12ft is a charge 
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given to other persons than the landlord for a 
sum different from the rent aud given only iu tho 
particular circumstances mentioned, i. e., that a 
sale by the Revenue Court has been averted after 
proclamation for sale by that Court : A.I.R. 1928 
Mad. 1074; 43 Mad. 786 and A.I.R. 1922 Cal. 32, 
He/. [P i<)0 C 21 

(d) Madras Estates Land Act (1908), S. 128 
— Cosharers like joint pattadars are not with¬ 
in intent of S. 128. ( Obiter) 

( Obiter ) Cosharers like joint pattadars are not 
within the intent of S. 128 which is intended to 
benefit not the pattadar or his joint pattadar who 
are the persons liable to pay rent and on whose 
default their holding is under sale but others who 
though not liable to pay tho rent have subordi¬ 
nate interests in the holding which arc liable to 
be destroyed by the sale. [I* 190 C 2] 

(e) Madras Estates Land Act (1908), S. 5— 
Charge under, is not one under Transfer of 
Property Act (1882), S. 100. 

The chargo for rent created by the Estates Land 
Act is not a charge within the meaning of S. 100 
T. P. Act : 42 Mad. 114, Rel. on. (P 192 G 2] 

(f) Contribution—One person getting ad¬ 
vantage from act of another—Right of con¬ 
tribution towards expenses does not neces¬ 
sarily arise. 

There is no general principle of law that where 
one person gets some advantage from tho act of 
another a right of contribution towards the ex¬ 
penses for that act arises on behalf of tho person 
who has done it : Ruabon Steamship Co. v. 
r.ondon Assurance Co., (1900) A.C.G and 2G Mad. 
G 86 , Foil. ip 193 G n 

T. V. MuthuTcrishna Ay gar and P. N. 
Appuswami Ayyar —for Appellant. 

Ii. Sitarama Rao —for Respondent. 

Judgment. — The question in this 
second appeal is whether a cosharer who 1 
to prevent arrest for a decree against him-l 
self and another cosharer for arrears of 
rent due by both under the Estates Land 
Act pays the whole rent and brings a suit 
for contribution is entitled to a first charge 
on the other cosharer’s portion of tho 
holding. 

The plaintiff and his cousin, defendant 
l’s late husband, wore jointly holders of 
ryoti land in the Ayakudi Zamin. They 
divided the holding among thomselves in 
1900 but as the patta remainod joint in 
the zamin accounts they were jointly sue 1 
for rent for Faslis 1323, 1324 and 1325 
(1914 to 1916) and a personal decree was 
obtained against them in the RevonueCourt 
by the zamindar. The plaintiff’s cousin 
not having paid his share of tho decree 
debt the plaintiff was, on threat of arrest 
compelled to pay, in addition to his own 

Sh ^, r ? °' . his cousin “loo on 2nd 
.Jul> 1 J- 0 . ibis suit was brought on 11th 
August 1926 to enforce tho plaintiff’s right 
of contribution impleading defendant 1, 
the widow of the cousin, who had die 1 
and defendants 2 and 4 who are mortgagees 
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oi the cousin's share of the holding and de¬ 
fendants 5, 6 and 7 purchasers of portion of 
that share. The plaintiff claimed in addi¬ 
tion to a decree against the widow (defen¬ 
dant l) a charge against the property in 
priority to the interests of defendants 2 
to 7. The Munsif granted a decree against 
the widow and also made the decree 
amount a charge on the property subject 
to the rights of the contesting defendants 
2, 5 and 7. The defendants did not ap¬ 
peal. But the plaintiff appealed to the 
learned Subordinate Judge who declared 
that the plaintiff was entitled to a charge 
for his decree amount in preference to the 
defendant’s interest, i. c., a first charge on 
the land. 

Defendant 2, a mortgagee, appeals to this 
Court and the only point argued in the 
appeal is that though the plaintiff may ho 
entitled to a charge, he is not entitled to 
a first charge, i. e., to priority over en¬ 
cumbrances existing on the property on 
the date of the payment by reason of 
which the plaintiff claims contribution. 

The learned Subordinate Judge’s opinion 
is that plaintiff is entitled to a charge and 
a first charge by virtue of Ss. 5 and 128, 
Estates Land Act, and he also relies on 
Kottayija v. Kotappa (l), which he says 
is a direct authority on the point. The 
learned advocate for the respondent-plain¬ 
tiff does not support the Judge’s opinion 
on these grounds but he argues that the 
plaintiff is entitled to a charge and first 
charge on grounds outside the Estates 
Land Act, i. e., on general principles and 
on Ss. 82 and 100, T. B. Act. 

The learned Judge's grounds are clearly 
incorrect. What S. 5 declares in effect is 
that, subject to any right of Government, 
the rent of raiyati land shall be a first 
charge on the holding and on the produce 
'of the holding or any part t hereof. I hat 
; s a charge created for the benefit of the 
landholder and applies to rent only so 
long as it is due to him in that character: 
Forbes v. Makar a ] Bahadur Singh (2). 
The present claim is not for rent but for 
contribution by a raiyat against his cosharer 
though the claim arises from the former's 
payment of rent which the latter was 
bound to pay which is a different thing. 
S. 128 is still less applicable though the 
Judge says erroneously that it only re¬ 
iterates the right which the parties are 

(i; A.I.R. 1926 Mad. 141=90 1.0.551. 

(2) A.I.R. 1914 P.C. 111=23 I.C. 632=41 I.A. 

91=41 Cal. 926 (P.C.). 
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entitled to under S. 5. S. 128 has nothin i 
to do with S. 5. It creates an entirely 
new right in favour of different persons) 
i. e., those who like mortgagees and other 
owners of subordinate interests in the 
holding would be adversely affected by 
the sale by a Revenue Court of the holding 
for rent, i. e., those against whom the 
purchasers’ right would prevail by S. 120. 
Such persons are given the right when a 
proclamation for sale is made to pay to the 
Collector or selling officer the amount 
requisite to prevent the sale and in case 
they do so they are entitled in respect of 
the sum paid and interest thereon at 6/, 
to a charge in priority to every other 
charge except the landlord’s charge for 
arrears of rent and any prior charge in 
respect of previous payments under the 
same section. 

It is clear that this is a charge given 
to other persons than the landlord, 
for a sum different from the rent and 
given only in the particular circum-| 
stance mentioned, i. e., that a sale by the. 
Revenue Court has been averted after pro-, 
clamation for sale by that Court: Subba- 
rayadu v. Venkataratham (3), Vcnkatala- 
Tcshmamina v. Seetayya (4), Sital Chandra 
v. Parbati Ckaran (5). As there was no, 
proclamation of sale in this case but only 
a threatened arrest of the plaintiff, S. 128 
would be of no use to the plaintiff even if 
a cosharer were to be held as included in 
the class of persons on whom a charge is 
conferred by that section. We may how¬ 
ever say, though it is not necessaiy to. 
decide it, that in our opinion cosharers: 
like joint pattadars are not within the 
intent of that section which seems to have 
been intended to benefit not the pattadar 
or his joint pattadar who are the persons 
liable to pay the rent and on whose default, 
their holding is under sale but others who 
though not liable to pay the rent have 
subordinate interests in the holding which 
are liable to be destroyed by the sale. As 
in this section, the persons mentioned jn 
S. 35, Madras Revenue Recovery Act, S. 9, 
Bengal Acts 1 of 1845 and 11 of 1859 as 
paying or depositing money to save the 
estate are persons other than the proprie¬ 
tor of the estate in arrear. The decision in 
Kottayya v. Kotappa (l) has also no ap¬ 
plication to the case so far as the question 

(3) A.I.R. 1928 -Mad. 1074=110 I.C. 1SC=H 
Mad. 632. 

(4) [1920] 43 Mad. 786=57 I.C. 764. 

(5) A.I.R. 1922 Cal. 32=69 I.C. 811. 
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of first charge is concerned. All that it 
decided was that a person like the plaintiff 
who pays off the share of rent due by his 
cosharers is entitled according to the Full 
Bench decision in Rajah of Vizianagaram 
v. Rajah Setrucherla Somasekararzu (6), 
to a charge by operation of law in the co¬ 
sharer’s share of the holding and that 
there is nothing in S. 132, Estates Land 
Act, which prevents the civil Court from 
enforcing that charge in a suit in a civil 
Court. 

The grounds stated by the learned Judge 
being thus unavailing to support his opin¬ 
ion as to a first charge, the learned advo¬ 
cate for the respondent has sought to sup¬ 
port it by appealing to the general law 
on grounds of justice, equity and good con¬ 
science and he has also invoked by way 
of analogy the law of mortgages as stated 
in Ss. 82 and 100, T. P. Act, as now 
amended. As to the general law no 
authority is forthcoming to support the 
contention and we are not aware of any. 
Tho decision in Rajah of Vizianagaram 
v. Rajah Setrucherla Somasekararzu (6) 
was referred to. But all that it decided 
was that where a cosharer in an estate 
subject to payment of Government revenue 
pays the whole revenue to save and does 
save the ostate from liability to sale by 
Government he is by operation of law en¬ 
titled to a charge upon the share of bis 
cosharers for tho latter’s share of the 
revenue. There was no question in that 
case of priority between such charge and 
A mortgago by any of tho defaulting co¬ 
sharers of his share. Certain observations 
at p. 703 were referred to as tending to 
show that in the opinion of Bhashyam 
Ayyangar, J., a part owner paying tho 
revenue will acquire a priority of charge 
over mortgagees. But the learned Judge 
himself says that he was not expressing 
any decided opinion as no question of 
priority arose in the case. It is also to 
be notod that the observations were made 
with reference to 8. 35, Rcvonue Recovery 
Act, which does not mention co-owners hut 
only lessees and mortgagees and persons 
out of possession claiming adversely to 
tho defaulter and in their -case confers on 
payments to prevent a rcvonue sale only 
a priority of charge according to date of 
payment. We are bound by this decision, 
but we find in it and in Alayakammah v. 
Subbaraya Goundan (7), which followed 

(G) 119031 2G Mad. G8G=13 M. L. T. 83 (F. U.). 

(7) 11905] 28 Mad. 493=15 M. L. -7. 219. 
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it nothing to support the respondents 
contention as to priority. 

Such indications as there are in decisions 
arising from the Revenue and Rent laws 
to which we have been referred lend no 
support to the argument. In Nugender 
Chander Ghose v. Kamisee Dossee (8) the 
widow of tho mortgagor of a taluk which 
was liable to pay Government revenue 
having failed to pay it the mortgagee had 
to pay it to preserve her security. The 
mortgagee having obtained a decree against 
the widow under S. 9, Act 1 of 1845, 
the question was whether it could be exe¬ 
cuted against the whole estate including 
the reversionary interest or whether it 
was a personal decree executable only 
against the widow's estate. The payment 
was made under S. 9, Act 1 of 1845, by 
which a person interested in saving the 
estate from a revenue sale was authorized 
to deposit the revenue with the Collector 
to the credit of the estate and if he estab¬ 
lished before a civil Court that he had an 
interest which would suffer by the sale 
he was entitled to recover the amount 
deposited with interest from the pro¬ 
prietor of the said estate. The decree ob¬ 
tained was in pursuance of this provision. 
The Zillah Judge allowed the claim of the 
mortgagee decree-holder to execute the 
decree against the estate. The High Court 
reversed this, holding that the decree ob¬ 
tained under S. 9, Act 1 of 1845, was a 
personal one. In the Privy Council their 
Lordships upheld this view, at the same 
time intimating that the mortgagee could 
by adopting the proper form of suit have 
proceeded against the estate. They say: 

“Considering Hint the payment of the revenue by 
the mortgagee will prevent the taluk from being 
sold, their Lordships would if that were the sole 
question fpr their consideration find it difficult to 
come to any other conclusion than that the per¬ 
son who had such an interest in the taluk, as 
entitled him to pay the revenue to Government 
and did actually pay it was thereby entitled to a 
charge on the taluk as against all persons in¬ 
terested therein for the amount of the money so 
paid.” 

After stating that tho question did not 
Come before them in that form, but whe¬ 
ther the charge could be enforced in the 
suit as actually brought, they proceed: 

“There were two courses open to her (mortgagee): 
she might have instituted a suit to enforce tho 
mortgage and to tack to the mortgage tho amount 
of the revenue paid by her to save the estate and 
to have the estate sold to pay that amount; or 
she might proceed under S. 9, Act 1 of 1845.” 


(8) L18GC] 11 M. I. A. 211=8 W. R. 17 (P. C.). 
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The question of priority was not before 
1 he Privy Council, but if we may derive 
guidance from this passage the method of 
-enforcing the charge above laid down by 
tacking it on to the mortgage would seem 
to imply that an earlier mortgage would 
not be affected. The decision of the same 
tribunal in Monoliar Das Mohanta hlaha- 
raj v. HajarimullBabu (9), turned on the 
corresponding S. 9, Act 11 of 1859, which 
replaced Act 1 of 1845. The point deci¬ 
ded has no bearing on the point before us. 
It was that a mortgagee who has obtained 
a decree for sale may maintain a separate 
suit for having the amount of revenue 
subsequently paid by him to save the pro¬ 
perty added to the decree amount. The 
point of present interest is that the ab¬ 
sence of any charge iri favour of a person 
paying revenue under the earlier Act was 
•supplied by the addition of a sentence in 
S. 9 of the new Act to the effect that the 
amount deposited shall be added to the 
amount of the original lien of the person 
so depositing. There was in addition a 
•covenant in the mortgage sued on, that 
amounts paid by the mortgagee for re¬ 


venue defaulted by the mortgagor were to 
bo added to the mortgage amount. Thus 
both by statute and by contract the pay¬ 
ments mado by the mortgagee in the case 
■could only rank with the mortgage money. 
This is all that was decided though the 
•expression first charge in the sale pro¬ 
ceeds” is used in the decretal portion of 
the judgment and the words "first charge” 
occur in an earlier passage. We do not 
read the decision as holding that the 
plaint iff was granted a charge-in priority 
to the first mortgage which was usufruc¬ 
tuary and which therefore does not ap¬ 
pear to have been intended to be paid oft 

out of the sale proceeds. * 

There being nothing in the _ Esta , es 
Laud Act to support the plaintiffs c al "’ 
to a first charge in the circumstances 
this case, the question is whether • - 

and 100, T. P. Act support it. i M J o«- 

ment was put in this f° rI P- 1 * 

'for rent is a charge created by operation 

of law within the meaning of S.100, I 
P. Act, and subject to all the incidents of 
a simple mortgage. The pattadars are in 
the position of co-mortgagors. Therefore 
one of them paying off the charge is en¬ 
titled as against the other to contribution 
under S. 82 for his excess payment and 


(9) A. I. R. 1931 P. C. 220=184 I. C. 645=58 
I.A. 341 (P.C.). 


by virtue of S. 92 is entitled to stand in 
respect of priority in the same position as 
the charge paid off, i.e., before all the 
mortgages created by the defaulter. There 
is more than one answer which is fatal 
to this reasoning. That the charge for 
rent created by the Estates Land Act is 
not a charge within the meaning of S. 100, 
T. P. Act, was decided in Suramma v. 
Suriy ana-ray ana Jagapathi JRazu (10), 
though Sadasiva Ayyar, J., doubted this 
in Venlcatalakshmamma v. Seetayya (4). 
However that may be, and assuming that 
it is a charge within S. 100, T. F. Act, 
it is clear that it is not the landlord’s 
charge for rent which plaintiff claims, but 
something different though, having its 
roots there. The decision of the Privy 
Council in Forbes v. Maharaj Baliadar- 
singh (2), already referred to has been 
understood in this Court in Subharayudu 
v. Venkataratnam (3) as applicable to 
cases under the Estates Land Act and as 
meaning that the claim of first charge is 
available only to a landlord and while the 
relationship of landlord and tenant sub¬ 
sists. The plaintiff's charge for the first 
time came into existence on Ins payment 
of his cosharer’s share of the rent and 
both its character and extent are deter¬ 
mined b>’ the equitable doctrine that 
common burdens should be equally borne 

“once the right of contribution is established it 
is not an inequitable or violent stretch of such 
right to make it a charge against the co-owner s 
share, at any rate in certain classes of cases and 
as against him. Iiajah of 1 izianagram v. llaja 
Setrucheria Samasekararaz (6)". 

The claim being thus against the co- 
owner and the charge which springs into 
existence on the date of payment being 
against his property it follows that it can 
only avail against that property as if 
stood on the date of payment and cannot 
avail retrospectively against prior mort¬ 
gagees and others who have in good faith 
and without any suspicion that such a 
charge may come into future existence 
advance money on the property. The, 
same result is arrived at by the rule now 
expressly stated in S. 100 that^ave as ex¬ 
pressly provided by any law for the time 
being in force no charge shall bo enforced 
against any property in the hands of a 
person to whom such property has been 
transferred for consideration and without 
notice of the charge. When the real 
nature of the Landlord's charge and of 


(10) L1919] 42 Mad. 114=49 I.C. 794. 
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the plaintiff’s charge is understood, there 
is no basis for the application of Ss. 82 
And 92, T. P. Act (old Ss. 82 and 101) by 
treating the plaintiff as a co-mortgagor 
who has redeemed a previously existing 
mortgage or charge. 

But it is contended that alf the interests 
in the property which have benefited by 
the rent sale being averted by the plain¬ 
tiff’s payment including the mortgages 
existing in the property must be subjected 
to the charge. For this the expression in 
the Privy Council decision in N-ugender 
Chander v. Kaminee Dossec (8), at p. 258 
already referred to that the charge is 
against all persons interested therein 
which is extracted in the later Privy 
Council decision is relied on. The ques¬ 
tion of priority not being before their 
Lordships in either case it is not permis¬ 
sible to give a meaning to their words 
which have no bearing to the facts before 
them. On the contrary there is the autho¬ 
rity of the House of Lords in Ruabon 
Steamship Co. v. London Assurance Co. 
(11),which is referred to by Bhashyam Ay- 
yangar, J., in Rajah of Viziyanagaram 
v. Raja Setrnclierla Somasekararazl 6) for 
.the view that there is no general princi¬ 
ple of law that where one person gets 
some advantage from the act of another 
a right of contribution towards the expen¬ 
ses for that act arises on behalf of the 
person who has done it. In the Allahabad 
case Seth Clietor Mai v. Shib Lai (12) 
the contention was as in this case that 
the charge should prevail over a prior 
mortgage. The decision denied not only 
the priority but the charge. Though on 
this last point Rajah of Vizianagram v. 
Raja Setruchcrla Somasekararaz (6) came 
to the opposite conclusion and is the 
binding authority in this Court, the dis¬ 
cussion shows that it does not follow 
that because the plaintiff may be entitled 
to a charge, he is also entitled to priority 
over encumbrances existing on the date of 
payment. 

In our opinion the plaintiff-respondent 
has not established any right to a prior 
charge in preference to the contesting 
defendants 2, 5 and 7. The decree of the 
lower appellate Court is reversed and that 
of the District Munsif restored. The ap- 

(11) (1000) A. 0. 0=60 L. J. Q. B. 86=81 L. T. 

585=48 W.R. 225=3 Asp. M. C. 2=5 Com. 

Cas. 71=10 T.L.R. 90. 

<12) 118921 14 All. 278==(1892) A. W. X. 117 

(F.B.). 
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pellant will have his costs here and in 
the Court below from respondent. 

P.R.S./r.m. Decree reversed. 
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R AMES AM AND CORNISH, JJ. 

Vythilinga Pandarasannadhi —Appel¬ 
lant. 

v. 

Board of Control , Thiagarajaswami 
Devasthanam —Respondent. 

Appeals Nos. 455 and 456 of 1930, De¬ 
cided on 13th April 1931, against orders 
of Sub-Judge, Negapatam, D/- 17th No¬ 
vember 1930. 

(a) Decree—Decree-holder need not be a 
party to the decree. 

A decree-holder need not be a party to the 
decree. It is enough if the decree confers some 
right enforceable under the decree upon somo 
persons mentioned in it: A. I. R. 1932 Mad. 41; 
A. I. R. 1930 Mad. 918 and A. I. R. 1928 Mad. 
Gl, Ref.\ A. I. R. 1924 Mad. 3G9 and A. I. R. 
1929 Mad. G25, Dist. [P 194 0 2] 

(b) Civil P. C. (1908), S. 51 and O. 40, R. 1 
—Receiver can be appointed whenever it is 
just and convenient. 

According toS. 51, on; of the modes of obtain¬ 
ing execution is by the appointment of a receiver 
and under O. 40, It. 1, a receiver can bo appoin¬ 
ted wherever it is just and convenient. It is pro¬ 
vided that a receiver shall not be appointed so as 
"to remove from the possession or custody of 
property any person whom any party to the suit 
has not a present right so to remove". This 
proviso clearly refers to a case where the person 
in possession is a third party and the parties to 
the suit have no present right to disturb him. 

Where the dispute is between parties to the 
suit, if it is just and convenient for the purpose 
of enforcing or carrying out the directions in the 
decree, a receiver can be appointed even where 
the party in possession is not liable to be re¬ 
moved: Gl I.C. G05 and A.I.R. 1927 Mad. 1073, 
Rel.on. [P 195 Cl, 2] 

(c) Civil P. C. (1908), S. 51—Temple pro¬ 
perty—Receiver—When he should be ap¬ 
pointed. 

Where a scheme is drawn up for the manage¬ 
ment of a temple and the temple trustee is there¬ 
by directed to submit the budget and the accounts 
of the temple property to a treasurer appointed by 
the Board of Control as directed by the scheme 
and where the trustee fails to comply with these 
directions, the Court in its discretion may ap¬ 
point a receiver of the property for a specified 
time instead of ordering arrest of the trustee or 
attachment of his property for his mismanage 
meat of tho temple property, when the trustee 
has giveu an undertaking to repay the lo*s- 
A.I.R. 19 » P.C. 189 and A.I.R. 192G Pat. 542* 

. [P 196 C 2] 

K. Rajah Ayyar anl R. Sundaralingam 
—for Appellant. s 

S. Varadachariar anl A. Swaminatha 
Ayyar—lor Respondent. 
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Ramesam. J.—These are appeals under 
S. 47, Civil P. C., against the orders of 
the Subordinate Judge of Negapatam in 
E. A. Nos. 11 and 84 of 1930 in O. S. 125 
of 1921, which was a suit filed for the 
framing of a scheme for the temple of Sri 
Thiagarajaswami at Tiruvarur in East 
Tanjore District. The matter came up to 
the High Court before Spencer, J., and 
myself and a scheme was framed. Under 
Cl. 8 of the scheme the trustee of each 
kattalai was directed to submit a budget 
to the treasurer of his expected receipts 
and expenditure and the treasurer was 
directed to consolidate the budgets of all 
the kattalais and place them before the 
Board for their approval and orders. 
Under Cl. 13 of the scheme the trustees 
of the respective kattalais were directed 
to hand over all the cash proceeds of their 
property to the treasurer who had to keep 
them in a safe within the temple premi- 
mises, enter them in a hook to be kept 
with separate pages for each kattalai for 
that purpose and furnish the trustees 
with receipts for the same and be res¬ 
ponsible for their safe custody, and the 
treasurer was directed to put the trustees 
in funds from the amounts in his hands 
to their respective credits whenever they 
apply for disbursements according to the 
budget. 

In pursuance of the scheme the Pre¬ 
sident of the Board of Control insisted 
on the trustees of the kattalais sending 
complete budgets of receipts and expen¬ 
diture ard on their failing to do so be 
applied for attachment of their property 
or their arrest. The Subordinate Judge 
dismissed the petition. There was an 
appeal to the High Court. That appeal 
came on before this very Bench and it 
was held on an objection that the decree 
in the original suit was not an executa > e 
one, that the directions in Cls. 8 anc • 
of the scheme were executable and not 
merely declaratory. Ourjucgmer 

reported in present 

v-■?<*"."* Board of Control 

their Presidenf for the ap¬ 
pointment of a receiver or the properties 
under the control of 12th defendant who 
is the trustee of Abisheka and Annadana 
kattalais for the purpose of carrying out 
the duties which the trustees have to per¬ 
form under Cls. 8,13 and 10 of the scheme 
alleging default o n the part of the trustee s 
(T) A.I.R. 192S Mad. Gl=107 I.C. 136. 
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in regard to their duties. The petitions 
were actually pressed before the Subordi¬ 
nate Judge in respect of only Cl. 13. The 
complaint made against the trustee is 
that be bad persistently not been making 
remittances, nor sending accounts, show¬ 
ing collections from Fasli 1338 down¬ 
wards. The Subordinate Judge found 
that the appellant was guilty of continu¬ 
ous and persistent defiance not only of 
the directions in the scheme to make 
remittances of money collections but also 
the orders of Court made from time to 
time and that be paid only a small portion 
of the money received by him. In para C> 
of the judgment there is a table showing 
the actual income and remittances to the 
treasurer. The appellant admitted on 
2nd September 1929 that be received a 
sum of nearly Rs. 5,000 between 29th 
March and 23rd August 1929 but did not 
remit it to the treasurer and spent it 
himself. Other defaults are mentioned by 
the Subordinate Judge in the same para¬ 
graph. Similar complaint? were made in 
1928 and also in 1929. Nothing further 
was done on the ground that an under¬ 
taking was given by him. \ideLxs. E 
and E-l. In the present petition be %\as 
reeluired to produce all the accounts. Ho 
has not done so. The Board of Control 
made a rule that he should send monthly 
budgets, but this was not done. Accord- 
inglv the Subordinate Judge appointed a- 
receiver. It is against this order that the 
present appeals are filed. 

In appeal the point strenuously pressed 
is that the appointment of a receiver is 
not a proper remedy, on various technical 
rt rounds. First it is argued that the- 
Board of Control was not a party to the- 
decree; it was a creation of the decree 
itself and could not be a party; therefore 
it cannot lie a decree-holder and cannot 
execute the decree. The reply to this 
argument is that a decree-holder need not 
be a party to the decree. It is enough if 
the decree confers some right enforceablej 
under the decree upon some persons men¬ 
tioned in it. The right of calling upon the: 
trustees to remit the collections is confer-' 
red upon the Board of Control. The Board 
may therefore he regarded as a decree- 
holder: vide Varadiah Chetty v. Narasivi- 
huhi Chetti (2), and cases cited therein. 
The decision in Sivaravia Dubai v. Baja- 


(2) A. I. R. 1932 Mad. 41 = 134 I. C. 60=54 
Mad. 845. 
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gopala Misra (3), does not help the ap¬ 
pellant, as it did not relate to a matter in 
execution. We have already held mThi/a- 
garajaswami Devastanam v. Balayee Am- 
mal (1) that these clauses of the scheme 
may be regarded as executable. The deci¬ 
sions in Banganatha Thathachariar v. 
Krishnasivami Thathachciriar (4), and 
Veerappa v. Paclmanabha, A. I. R. 1929 
Mad. 625, are distinguishable as the appli¬ 
cations in those cases related not to 
matters in execution but to other matters. 

It is then argued that the proper 
method of compelling the trustee of An- 
nadana and Abisheka kattalais to obey the 
directions in the scheme is by attaching 
the property or arresting him and not 
appointing a receiver. It may be that at¬ 
tachment of property and arrest of the 
judgment-debtor are two modes of enfor¬ 
cing obedience by the judgment-debtor to 
the directions in the decree. But in the 
present case the object of the application 
is not only to compel obedience on the 
part of the judgment-debtor, but also to 
obtain the collections made on behalf of 
the kattalais, and to ensure the produc¬ 
tion of accounts as regards collections. 
The learned advocate for the appellant 
argued that the appointment of a receiver 
is a mode of equitable execution under the 
English law and referred to English 
authorities to show that it cannot he 
justified in circumstances like these. We 
have nothing to do with those authorities. 
Even in England a wider discretion is 
conferred upon Courts by the Judicature 
Act; hut in practice even under the Judi¬ 
cature Act the Courts would appoint re¬ 
ceivers only in casos where those could 
have boon appointed prior to the Act. 
But under the Civil Procedure Code we 
are not restricted by considerations of 
this kind. According to S. 51, Civil P. 
C., oneof the modes of obtaining execution 
is by the appointment of a receiver and 
undor O. 40. K. 1 , Civil P. C.. a receiver 
can he appointed wherever it is just and 
convenient; and it is provided that a re¬ 
ceiver shall not he appointed so as 
“to remove from tlie possession or custody of pro- 

r arty any person whom any party to 'the suit 
as not a present right go to remove.'’ 

This proviso clearly refers to a case 

whoro the person in |>ossession is a third 

party and the pa rties to th e suit have no 

(a) A. I. R. 1930 Mud. 918=128 I. C. 515=51 
Mad. 315. 

(4) A. I. tt. 1924 Mad. 809=76 I. C. 189 =17 
Mad. 139. 


j u csjciiu rig nr to disturb him. This was 
the view taken hv Sadasiva Ayyar, J. in 
Eumaraswami Pillai v. Pasupathia Pil- 
lai (5). We agree with that view. Where 
the dispute is between parties to the suit, 
if it is just and convenient for the pur¬ 
pose of enforcing or carrying out the di¬ 
rections in the decree, we think a receiver 
can be appointed even where the party in 
possession is not liable to be removed. It 
is true that in the present case the Board 
of Control has no right to remove the 
trustees. Their petition was not for the 
purpose of removing the trustees hut for 
the purpose of compelling them to 
carry out the duties according to the 
scheme. 

This has been held to be intra vires in 
VccrarcHjhavachariar v. Advocate-General 
of Mad as (6). The effect of the present 
order of the Subordinate Judge is not 
the removal of the trustee. Defendant 12 
who is trustee of Annadhanam and Abi- 
shekam kattalais will continue to dis¬ 
charge his duties as trustee in all other 
matters untouched by this order. He will 
settle the budgets, obtain disbursements 
from the treasurer and incur the expendi¬ 
ture necessary for the carrying out of the 
kattalais. Only in the matter of collec¬ 
ting the income and remitting the casli 
collections to the treasurer a receiver is 
appointed to attend to these duties As 
will appear lower down, this order must 
necessarily be of a temporary character 
and does not amount to a permanent dis¬ 
possession of the trustee. In a suit 
brought by a mortgagee against a mort- 
® a 8 or f° r the purpose of obtaining the 
mortgage amount where the property be¬ 
longs to a mutt and a sale is considered 
not desirable, a receiver was appointed for 
the purpose of collecting the income of 
the mortgage property and paying the 
amount duo to the mortgagee: Krishna- 
murthi Aiyar v. Krishnamurthi Aiyar 
\i). A similar order was passed in Ml. 
Sheoratni v. Munshi Lai (8). We do not 
see t herefore any objection to the appoint-! 
ment of a receiver in this case for the pur 
pose of ensuring remittances of the col-! 
lections from the properties of the two 1 
kattalais to the Board of Control. On the 

j 6 ) H9211 01 I. C. G05. ' 

(G) Mad.?i(p 2 BJ Iad - 1OT3=10G LC ’ 665=61 

(?) A I a 139=101 I. C. 779=51 

, ax }■ 248=60 M ad. 608 M\C.). 

( ) A. I R. 1926 Put. 542=97 I. C. Gl8=G Pat. 
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merits we do not see any reason why 
we should disturb the order of the Sub¬ 
ordinate Judge having regard to the per¬ 
sistent conduct of the trustee in question. 

As I have observed it is not desirable 
that a receiver should be appointed per¬ 
manently. There should be some time 
limit; otherwise the Court will have per¬ 
petually to superintend the affairs of the 
kattalai's. In the first instance we may 
limit the period to two years. If the Sub¬ 
ordinate Judge is satisfied at the end of 
this period with the conduct of the trus¬ 
tees, or if the present trustee is removed, 
after his removal the receiver may be dis¬ 
charged, or the term of the receiver may 
be extended from time to time. 

Subject to this modification the appeals 
are dismissed with costs. 

F.R.S./B.V. Appeals dismissed. 

A. I. R 1932 Madras 196 

Stone, J. 

Official Assignee, Madras— Applicant. 

V. 


F. Byramshaw and another Respon- 

insolvency Petn. No. 157 of 1930 and 
Appln. No. 199 of 1931, Decided on 27th 

’^Transfer of Property Act (1882), Ss. 81 and 
82 —Eauitable rule of rateable apportionment 
.. applicable in Indi.-Thi. rjghtjs distinct 
from contribution and marshalling It is right 
possessed by mortgagee against "ortsagor 
and volunteers claiming under him but not 
against third persons to have equity re¬ 
demption of two or more properties jointly 
mortgaged rateably apportioned as between 
m^rt^asees—Principle does not apply 
where it conflicts with earlier mortgagee s 
right to elect out of which fund to realize 

hi The equitable rule of apportionment-rateable 
foment—is in accordance with the princi- 
2 of justice and fair dealing and is applicable 
S India 1 But it is distinct both from contnbu- 
• 1 marshalling. It is a lesser right than 

r.'icM of mattaBing. It is the right to have 

the Tuor e tgaRe P e U under the joint mortgage exercises 
!,he right he has of paying oS bis mortgage debt 
out of any or more of the properties mortga 0 ed 
him and'exercises that right by throwing the 
burden wholly or more than rateably on one pro 
nertv The right however can only be invoked 
when it does not conflict with an earlier mort¬ 
gagee’s right to elect out of which fund to realize 
his debt and accordingly cannot be invoked if 
such election has in fact beeiuexercised in the 

else where the second mortgagee as to one p o- 
case wn t he first mortgagee of that 

Sawsdfc r.—" 


possessed by a mortgagee against a mortgagor 
and volunteers claiming under the mortgagor, and 
it does not apply where in fact its operation 
would affect the interests of third parties other 
than volunteers: A. I. R. 1928 All. 381; Bernes 
v. R'lester , 62 E. R. 944; Smyth v. Toms , 
(1918) 1 Ir.R. 338 and .4. I. R. 1928 Mad. 500, 
Rel. on. IP 197 C 1; P 198 C 1, 2] 

Yere Mockett, G. Rajagopalan and N. T. 
Shamanna, Advocate-General, S. Durai- 
swami Iyer&ndM. Subbaroya Ayyar —for 
Respondents. 


Judgment. —This summons raises a 
point which is of importance, and so far 
as India is concerned, is a point of first 
impression, there being, so far as I am 
aware, no reported case dealing with the 
matter in question, although Thanmul 
Sowcar v. Ramdas Reddiar (l) is a case 
which glances at it. Having had the 
advantage of the argument by the Advo¬ 
cate-General assisted by Mr. Doraiswami 
Iyer, I assume that there are no cases in 
India as I am sure, had there been, they 
would have brought such cases to my 
attention. 


The points raised are two: firstly does 
e doctrine of rateable apportionment 
ply in India in virtue of the provisions 
the Transfer of Property Act, or other- 
ise; and secondly, if it does apply can it 
i applied in the circumstances of this 
se ? This is one of those cases where the 
me mortgagor mortgages two properties 
q this case "Bonaly" and Maidstone, 
hicli can be related to A and B which I 
tall hereafter mention) both together 
id each separately. The question that 
11s to bo considered is whether (the 
ortgagee, who is the mortgagee of both, 
wing elected to take the mortgage debt 
it of one) a subsequent second mortgagee 
that one can claim to have the debt of 
ie first mortgagee, who is mortgagee in 
ispect of both, rateably apportioned bet- 
een the two properties in accordance 
ith the values of those properties so as 
, leave the said second mortgagee a fair 
lare of the equity of redemption of that 
L-operty over which he has a mortgage, 
s to the first of the two questions above 
lentioned I am satisfied that there is a 
istinction on the one hand between con- 

•i but ion and rateable apportionment ana 

i the other between rateable apportion- 
,ent and marshalling. Contribution is a 
ght which is given to a mortgagor; mai- 
lalling is a right that is given to a mort- 
(L)A.I.R, 1928 Mad. 500=110 1. C. 54-51 
Mad. 648. 
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gagee. Contribution arises, where the 
owner of one of several mortgaged estates 
pays off the mortgage debt and the right 
that he has is a right to call upon the 
owners of the other of the estates mort¬ 
gaged to secure the debt paid off to con¬ 
tribute. This, in India, is a right which 
finds expression in S. 82, T. P. Act. It 
obviously has no application here and I 
only mention it because in cases here and 
in Ireland the right of contribution and 
the right of apportionment appear to have 
been confused to some extent. Marshal¬ 
ling is a right which a puisne mortgagee 
has—and it also applies in cases other than 
mortgage cases—as against the mortgagor 
or volunteers claiming under the mortgagor 
to so use the equity of redemption as to 
do equity to the puisne mortgagee by sub¬ 
stituting for the security another security 
if the security has been in whole or in 
part rendered unavailable by an earlier 
mortgagee, being a mortgagee of both 
securities, choosing to realize his debt out 
of the security of which the puisne mort¬ 
gagee is the mortgagee to the advantage 
of the other security of which no one is a 
puisne mortgagee. This right is not avail¬ 
able if there is a puisne mortgagee of the 
other security, for it is only available 
against the mortgagor and volunteers, that 
is, it does not apply where the rights of 
another mortgagee are involved. This 
right in India finds expression in S. 81, 
T. P. Act. It is conceded that the right, 
as so expressed, does not here arise. The 
right of rateablo contribution is distinct 
from both, and is not the subject of any 
particular section of the Transfer of Pro¬ 
perty Act. 

It is clear that rules of equity have 
no application where there are clear 
rules of statute; vide Gopilal v. Abul 
IIamid (2). Where however there are 
no express statutory provisions and a 
rule of equity has been developed by the 
Chancery Courts in England, which is 
in accordance with good conscience and 
fair dealing, then in my opinion those 
rules have application in India. I am 
of opinion that the equitable rule of 
apportionment — rateable apportionment 
—is in accordance with the principles 
of justice and fair dealing and though not 
the subject of any special statutory pro¬ 
vision, is not excluded by any statutory 
provision and is accordingly applicable in 
India. This right is one which is posses- 

(2) A. I. R. 1928 All. 381=110 I. C. 90. 


sed by a mortgagee against the mortgagor. 
It is a lesser right than the right of mar¬ 
shalling. It is the right to have the 
equity of redemption of two or more pro¬ 
perties jointly mortgaged to A rateably 
apportioned as between puisne mortgagees. 
It arises where the mortgagee under joint 
mortgage exercises the right he unques¬ 
tionably has of paying off his mortgage 
debt out of any one or more of the pro¬ 
perties mortgaged to him and exercises 
that right by throwing the burden wholly 
(or more than rateably) on one property. 
Tbe reason of the thing is, in my opinion, 
as follows: Let properties A and B of 
equal value be mortgaged to X to secure 
an advance equal to the value of either 
and let a second mortgage on A be taken 
by Y and a second mortgage on B be 
taken by Z. In these circumstances X 
may pay himself how ho will, and may 
take the whole of A leaving B unencum¬ 
bered. Thus, as between Y and Z, X's 
free election may work to the disadvan¬ 
tage of Y or Z. But in equity, Y and Z, 
as against the mortgagor, are equal in 
right. Y and Z are both second morL 

gagees. 

It is not therefore fair that the chance 
of the exercise of election by X should 
advantage the mortgagor or work to the 
disadvantage of either mortgagee. There¬ 
fore when considering the relative rights 
of the mortgagor on tbe one hand and of 
the mortgagees Y and Z on the other, 
those mortgagees have the right against 
the mortgagor and volunteers, but subject 
to the rights of others to be put in that 
position which they would have held had 
X elected to do this, namely, take his 
debt out of the two properties A and B in 
the proportion of the values of the pro¬ 
perties. Those values’ are the values of 
the equity of redemption at the time 
when the mortgagee electing is free to 
realize. In this case because Bonaly had 
over it a mortgage earlier in time than the 
mortgage possessed by the gentleman that 
I have referred to as X, that is to say, 
Byramshaw, in this case when considering 
the value of Bonaly from the point of 
view of the election on the part of Mr. 
Byramshaw, one does not take it at the 
sale value of Rs. 40,000, but one takes 
it subject to an earlier mortgage which 
existed. That is if X is not the first mort¬ 
gagee but if a still earlier mortgagee has 
to be provided for before X can pay him¬ 
self out, one considers the value of the 
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equity of redemption of A and B. If such 
earner mortgagee is a mortgagee of both, 
that sum is worked out by applying the 
principle of rateable apportionment in his 
case also, and in that case the sum would 
work out the same as though there were 
no such earlier mortgagee. But if the 
earlier mortgagee had the mortgage on A 
only, then the value of .4 at the time X 
pays himself out, for t he purpose of rateable 
apportionment calculation when we come 
to Y and Z would be the realized value of 
A less the mortgage of the earlier encum¬ 
brances as in the case I have just put. 

I lie above proposition, I believe, will be 
found to be in accordance with Barnes v 
liacster (3 ) Smyth v. Toms (4), Flint 
v. Howard (5) and Thanmul Sowcar v. 
Bamdeo Beddiar (6), except that I demur 
to the suggestion made in certain of the 
a love cases that the apportionment is 
based upon contribution and I do so for 
the reasons given above. 

However in this case there is a further 
difficulty caused by the factor that X and 
% are the same. This being so, how can 
Z s undoubted right to election be recon¬ 
ciled with the doctrine of apportionment? 
Clearly in the case I put, X has a right to 
throw all his mortgage debt on to A leav¬ 
ing B free for his second mortgage. But, 
if as between Y and Z, the mortgagor is 
made to treat the position as though X has 
not elected, the effect upon X (being the 
same person as Z) is to take away X's 
right to elect. I am accordingly of the 
opinion that the right of rateable appor¬ 
tionment can only be invoked when it does 
not conflict with an earlier mortgagee’s 
right to elect out of which fund to realize 
his debt and accordingly cannot be in¬ 
voked where such election lias in fact been 
exercised if the second mortgagee as to 
one property is the same person as the 
first mortgagee of that and another pro¬ 
perty. That is to say, in principle, the 
right of rateable apportionment is the 
right possessed by a mortgagee against a 
mortgagor and volunteers claiming under 
the mortgagor, as in the case of marshal¬ 
ling, and it does not apply where in fact 
its operation would affect the interests of 
third parties other than volunteers. In 
this case it certainly would affect the right 

(3) 62 E. R. 944. ' 

(4) [19181 1 Ir. R. 338. 

(5) [1893] 2 Ch. 54=62 L. J. Ch. S04=2 R. 

386=63 L. T. 390. 

(0) A. I. R. 1928 Mad. 500=110 I. C. 54=51 

Mad. 648. 
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of a, third party, namely Byramshaw, and 
it is no more applicable in the circum¬ 
stances of t his case than is the doctrine 
of marshalling. Accordingly I negative 
the right in the present case though I am 
of opinon that he is not excluded by the 
fact that the Transfer of Property Act 
does not specifically mention this right. 
The sum in question will bedistributed in 
accordance with the above. Taxed costs 
of the application, on the original side 
scale, for two counsel, the amount of cost 9 
to be a filed to the mortgage debt. 
P.R.S./p.n. Order accordingly. 
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CURGENVEN AND CORNISH, JJ. 

S. Bamakrishna Pillai. — Plaintiff— 
Appellant. 

v. 

Tirunarayana Pillai and others —De¬ 
fendants—Respondents. 

Appeal No. 268 of 1925, Decided on 
25th February 1931, from decree of Sub- 
Judge, Mayavaram, in Original Suit No. 

8 of 1917. 

(a) Evidence Act (187 2), S. 115 —A dying 
— D as A’s son’s nearest reversioner taking 
possession of estate—P contending that his 
minor son K was adopted by A — Agreement 
between D and P in his personal capacity 
and as minor’s guardian by which K received 
portion of estate and rest went to D — P also 
admitting D's claim to estate as next rever¬ 
sioner and agreeing not to set up any rival 
claim — After 15 years P suing as d’s son’s 
sisters’s son and claiming estate as against 
D — P held to be estopped from putting forth 
such claim owing to his previous agreement. 

After the death of A, the mother of the last male 
holder, D as d’s son’s next re\ - ersioner took pos¬ 
session of the estate, whereon P contended that 
his minor son K had been adopted by J before 
her death. An agreement was drawn up between 
P and D to the effect that K was to receive somei 
portion of the estate and that the rest was to go 
to D. P had become a party to the agreement 
in his personal capacity and as the minor s 
guardian. He therein admitted that D was the 
next reversioner, that D had not consented to 
the adoption of K by A and that neither P nor 
K would set up rival claims as against D. Rely¬ 
ing on this indenture D parted some of his 
property in dispute to K. Then after 15 years 
P as d’s son’s sister’s son sued D on which D 
raised the plea of estoppel: 

Held : that in the above circumstances P’s 
conduct in entering into the said agreement did 
estop him from raising such claim and that a 
fortiori it had constituted a clear and unquali¬ 
fied admission on his own behalf of D s title. 

[P 202 C 1] 

(b) Civil P. C. (1908), S. 11 —Dispute bet¬ 
ween G and D as to validity of adoption of 
each other by two first cousins—Both adop¬ 
tions held valid—Subsequent suit between P 
and D — Issues as regards D's adoption and 
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as to which of them was next reversioner— 
Part of suit property belonging to G — P 
claiming as G's successor-in-interest—Ques¬ 
tion as to validity of D's adoption held not 
barred by res judicata. 

In a previous suit, there was a dispute between 
G and D regarding the validity of adoption of 
each by their respective adoptive fathers who 
were first cousins. There the Court held that 
adoptions were valid. In a subsequent suit bet¬ 
ween P and D the issues regarding the validity 
of D's adoption and as to which of them was the 
next reversioner were raised. A part of the suit 
property originally belonged to G and P was 
suing as B's sister's son, while D had inherited 
G's property; 

Held: that in the above circumstances the 
point that some of the suit property was trace¬ 
able to G was wholly irrelevant and that the 
question as to the fact of D's adoption could not 
be barred by res judicata: 8 Mad . 219 (P. C.), 
Dist.] A. I. R. 1930 Cal. 47; 30 Cal. 55G (P. C.) 
and G Mad . 43, lief. [P 203 C 2] 

(c) Evidence Act (1872), S. 32 (5)—State¬ 
ments as to adoption of party in subsequent 
suit made in previous suits wherein question 
of adoption directly in issue—Such state¬ 
ments are not admissible in subsequent suit 
under S. 32 (5). 

Where the statements regarding the fact of 
adoption of the party in the present suit were 
made in previous suits in which the question of 
adoption was directly in issue, such statements 
should not be admitted in evidence in the present 
suit under sub-S. 15), S. 32, as they were not 
made before the question in dispute was raised. 

[P 204 C 1] 

(d) Evidence Act (1872), S. 33—Phrase 
“representative-in-interest’’ in S. 33 is not 
always synonymous with person claiming 
under” in Civil P. C. (1908), S. 11. 

The phrase “representative-in-interest* 1 in 
S. 33 is not for all purposes synonymous with 
the expression “the person claiming under'’ in 
S. 11, Civil P. C.; for instance, cases may be cited 
in which the former expression has been deemed 
to apply to the several members of a class. 

[P 204 Cl] 

(e) Evidence Act (1872), S. 101 Adoption 
of D acquiesced by members in adopting 
family for over 50 years, P one of such mem¬ 
bers challenging it — P has to disprove adop¬ 
tion. 

Where the fact of adoptiou of D has been ac¬ 
quiesced by the members of the adopting family, 
though sometimes against their interests, for a 
period of over 50 years, and after which period 
P, one of the members of the family challenges it 
to suit his own selfish motives after all his at¬ 
tempts to secure a part of the estate going to the 
adopted son in his reversionary right are frus¬ 
trated, the burden lies on P to disprove D's 
adoption becauso the case of a Hindu, long re¬ 
cognized as an adopted son, raises a very strong 
presumption in favour of the validity of his 
adoption, arising from the possibility or the loss 
of his rights in his own family by being adopted 
in another family: 14 M. I. A. 67 (P. C.), Rel. 
on.: A.l.Ji. 1926 P.C. 201; 42 All. 382 and 
A. J. II. 1929 All. 170, Ref. [P 205 C 1] 
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(f) Words and Phrases— Dayadi” means 
“agnatic heir.” 

The word “dayadi” in Hindu law is equiva¬ 
lent to “agnatic heir:” 1 Mad. G9 (P. 0.), Ref. • 

[P 205 C 2] 

(g) Evidence Act (1872), S. 32—Inam in¬ 
quiry— Statement as to pedigree put in but 
signed by pleader and not by persons supposed 
to make it—Form of statement showing it to 
originate with members holding inam and as 
made in presence of proper authorities 
Those persons members of family of parties 
in subsequent suit —Such statement is ad¬ 
missible in subsequent suit to show pedigree 
of parties—Name of common ancestor omit¬ 
ted, but branches clear—Still pedigree is 
useful to show relation of parties. 

A statement, containing the genealogical table 
relating to the parties in a suit had been put in 
during an inam inquiry by some of the members 
of the family of the parties in the suit. That 
statement was not signed by any of those per¬ 
sons, but was signed by their pleader as made ou 
their behalf, and with a certificate that the state¬ 
ment was true. The form and contents of the 
statements showed that it purported to originate 
with the members for whom the pleader signed, 
and as a statement in an inam inquiry by the 
holders of the inam, and that it was attested by 
two karnams and received by a proper onicer. 
The name of the common ancestor was not to be 
found, but the branches originating from him 
were clear, including the names of the parties in 
the suit: [P20GG1] 

Held : that such a statement in the above 
circumstances should be held to be duly autho¬ 
rized and as made by those persons on whose 
behalf it was signed by their pleader. J hero fore 
it was admissible in evidence under S. 32, to show 
the pedigree of the parties in the present suit. 
Although the name of the common ancestor was 
missing, yot as the branches were clear, the omis¬ 
sion of common ance lor was not material; 12 
Cal . 219 (P. C.)\ 25 A 143 (P. C.)\ 31 Cal. 871 

(P. C.) and A. I. R. 19 7 Mad. 844, Ref. 

[P 20G C 2] 

(h) Evidence Act (1872), S. 35 -Statutory 
duty on offic ;r to investigate and report facts 
—Report of facts is official record within 

S. 35. 

It must always be a question of drawing a line 
between records and correspondence which do, 
and those which do not, fall within the scope of 
S. 35. Rut where there is a statutory duty laid 
upon public olficers to investigate and report 
facts, u report of the facts elicited by their in¬ 
vestigation is au official record within the mean- 
ing of S. 35. CP 207 0 1] 

(i) Evidence Act (1872), S. 32 (5)-For pro¬ 
ving relationship, statements of deceased 
relatives, servants and dependants of family 
are admissible. 

In India the rule governing cases under S. 32 
(5) is wider than in England, where it applies 
only to blood relations and their consorts. In 

w 

India for the purpose of proving relationship 
statements of deceased relatives, servants, and 
dependants of the family are admissible, and in 
every instance, it must be a question of fact as to 
whether the person who made the statement had 
special means of knowledge: 23 All. 37 (P. C.) 9 
Foil. [P 207 C 1, 2] 
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Ramaswami Ayyar, M. S. Vaidyanatha 

Ayyar and V. Sundaram Ayyar -for 

Appellant. 

S. Srinivasa Ayyangar, A. C. Sam- 
path Ay yang ar, N. Somasundram and 
M. Krishna Bharathi —for Respondents. 
Curgenven, J. —The main question 


which this appeal raises is whether the 
plaintiff or defendant 1 is the nearest 
reversionary heir to the estate of one 
Venkatakrishna Pillai who died on 24tlr 
October 1899 leaving considerable pro¬ 
perty in the Tanjore District. The fol¬ 
lowing genealogical table illustrates the 
rival claim: 


Kuttikalivaraya 


Venkatachala 


Chinnayya 

I Tirumalairaya 

Venkataranga | 

Tiruvengada 

Venkatachala | 

| Gopalaswami (Adopted). 

Alamelu Achi 


Venkatakrishna Gopalswami Chellam 

Ramakrishna (Plaintiff). 


I 

Chandrasekara 

_I 

I 

Ramanuja 

Venkatachala 

I 

Tirunarayana (Defendant !)► 


It will be seen that the plaintiff Rama¬ 
krishna Pillai, is the son of Venkata- 
krishna’s sister, Chellam, while defen¬ 
dant 1 claims to be the adopted son of 
one Venkatachala Pillai shown as an 
agnate belonging to another branch of the 
family. The loft and right hand branches 
are referred to in the evidence as the 
Kannankulam and Kappayam branches 
respectively. The fact of this adoption 
is disputed and it is further disputed that 
the adoptive father was related to the 
last male holder in the manner shown in 
the table. The learned Subordinate Judge 
has upheld defendant l’s claim upon each 
of these points and the plaintiff appeals. 

On Venkatakrishna's death without 
issue the estate devolved for her life upon 
his mother, Alamelu Achi, who died on 
7th April 1905. Thereupon defendant 1 
took possession of the property claiming 
as the next reversionary heir. At the 
time, the plaintiff set up, not his own 
right, but a claim that his son Krishna- 
swami had been adopted by Alamelu Achi 
just prior to her death. This claim he 
succeeded in compounding with defendant 
1 by means of a deed of indenture under 
which the plaintiff’s son received a certain 
amount of the property in exchange for 
the withdrawal of this claim. This docu¬ 
ment was executed in May 1905 and it 
was not until 1917 that the plaintiff in¬ 
stituted the present suit. The issue with 
regard to defendant l’s reversionary right 
is attended by two preliminary objections 


to the plaintiff’s right to raise it; it is 
contended, in the first place, that he is 
precluded by reason of his subscription to 
the indenture referred to, and secondly, it 
is said to be barred by res judicata. 

The question of estoppel arises out of 
the following facts: In January 1905, 
Alamelu Achi addressed a letter, Ex. X, 
to defendant 1 expressing a strong desire 
to adopt, and inviting him to come and 
discuss the matter. It is clear that his 
consent was sought in the belief that he 
had a reversionary interest in the estate, 
a belief which, as the evidence will show, 
had been widely recognized by members 
of the family for a long period. Defen¬ 
dant 1 wrote back discouraging the idea 
but professing himself willing to discuss 
it. It is deserving of note that on getting 
this reply Alamelu Achi got the plaintiff, 
who was largely responsible for the man¬ 
agement of her affairs, to consult Sir V. 
Bashyam Ayyangar, their legal adviser: 
Exs. 36 and 36 (a). A further letter was 
then sent to defendant 1, Alamelu Achi 
explaining that she was desirous of con¬ 
sulting him as he was the most influential 
among the relatives. 

In reply, defendant 1 attributed her 
reference to him to his being the nearest 
dayadi and therefore of course the first 
person whose consent should be ob¬ 
tained, and in Alamelu Achi’s next letter, 
Ex. 11-a, she acknowledges that she wan¬ 
ted to obtain his permission as a gnatu 
With this letter, dated 10th March 1905,. 







1932 


Ramakrishna v. Tirdnarayana (Curgenven, J.) Madras 201 


the correspondence ends. As has been 
said, Alamelu Achi died on 7th April and 
on that very day the plaintiff telegraphed 
to defendant 1 alleging that she had exe¬ 
cuted a will, and adopted his son Krishna- 
swami. He also sent telegrams to the 
same purport to two other persons as re¬ 
moter dayadis. 

The next day, defendant 1 wired back 
repudiating the will and the adoption as 
false and invalid, and the other two re¬ 
versioners replied in the same sense. 
Then, on 12th April, defendant 1, alluding 
to the circumstances of this claim, tiled a 
petition in the District Court of Tanjore 
applying that a curator should be appoin¬ 
ted to take charge of all the immovable and 
moveable properties of the estate. Next 
day however an agreement was come 
to between the plaintiff and defendant 1 
and embodied in a document, Ex. A. It 
recites the rival claims, deprecates resort 
to litigation and declares that the parties 
have entered into a compromise according 
to which, the minor Krishnaswami was 
to get certain of the lands and moveables 
and defendant 1 the remainder. This was 
signed by the plaintiff as guardian of the 
son and by defendant 1. It was agreed 
at the same time that the necessary docu¬ 
ments should be executed within a month, 
and pursuant to this deed of indenture, 
Ex. 1 was signed on 11th May 1905. 
This deed was executed by defendant 1, 
described as the adopted son of Venkata- 
chala Pillai, of the lirst part by the plain¬ 
tiff acting as father and guardian of the 
minor Krishnaswami, of the second part 
and by the plaintiff in his personal capacity 
of the third part. 

After alluding to Alamelu Achi’s suc¬ 
cession and deatli it declares that defen¬ 
dant 1 became entitled to the estate and 
had taken possession of it as reversionary 
heir of Venkatakrislma. It then refers 
to the contention raised by the plaintiff, 
as guardian, that Alamelu Achi had adop¬ 
ted his son, following this by an admis¬ 
sion made by the plaintiff in both capa¬ 
cities that no authority had boon given by 
defendant 1 or by the remoter reversioners 
for this adoption, with the consequence 
that dofendant 1 was alone entitled to all 
the properties of the deceased. Out of 
regard and affection for the minor how- 
over and his close relationship to the de¬ 
ceased Alamelu Achi, defendant 1 con¬ 
veyed to him the properties specilied in 
Soh. 1 to the indenture absolutely, but 


subject to the condition that, if the claim 
of adoption were again set up, the deed, 
should stand revoked. Now it is claimed 
that this document operates against the 
plaintiff in three separate ways by estop¬ 
pel, as a composition, and as an admission. 

It will be seen that it is primarily a 
settlement of the competing claims of. 
defendant 1 and of the minor Krishna¬ 
swami as alleged adopted son of Alamelu 
Achi. It has been argued that, viewed in. 
this light, the plaintiff is not personally 
bound by its terms as he subscribed to 
them, not in his personal capacity, but as- 
guardian of his son; and that the only 
object of the document was to put an end 
to the son’s claim as Alamelu Achi'sadop¬ 
ted son, so that no renunciation of any 
claim which the plaintiff may himself 
have had as reversioner is either expressly 
or impliedly made. That the document 
was not executed by the plaintiff purely 
in a representative capacity is clear from 
the circumstance that besides being a party 
as guardian he was made a party of the 
third part in his personal capacity. This- 
cannot have been done simply because he 
became a trustee of a certain charitable 
endowment, because the other trustee, 
K. Chithambaranatha Mudaliar, was not 
made a party, and only signed the docu¬ 
ment as a witness. 

It seems clear therefore that he was 
added in his personal capacity in order 
that the recitals in the document should 
in that capacity bind him. The arrange¬ 
ment was in fact for the plaintiff’s own 
benefit, as deposed by Chidambaranatha 
Mudaliar himself, a very respectable wit¬ 
ness. These recitals include an unqualified 
statement that defendant 1 had become 
entitled to Venkatakrishna's property as 
reversionary heir, and since it was open 
to the plaintiff at that time to set up his 
own competing title and he not only did 
not do so, but made this declaration, the 
conclusion must be, I think, that he 
thereby admitted that defendant I s titlo 
as reversioner was superior to his own. 
I think that this declaration can only be 
taken as an assurance to dofendant 1 that 
if Krishnaswami’s claim was out of the 
way, there was, so far as the signatories 
to the document wore concerned, no other 
competing claim to his—that he was Ven¬ 
katakrishna's reversionary heir. Whe¬ 
ther or not such an admission would 
amount to an estoppel must depend upon 
the view taken of the course which de- 
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fendant 1 was led to adopt in considera¬ 
tion of it. 

The learned Subordinate Judge finds an 
analogy in the circumstances of the case 
reported as Snrat Chunder Dcy v. Go pal 
Chunder Laha (l), but there is this differ¬ 
ence, that the mortgagee in that case was 
induced by the representations made, to 
advance money which formed no portion 
of the property in dispute; whereas here 
it was a portion of the disputed property 
that defendant 1 conveyed to the minor. 
If however he so conveyed it on t he under¬ 
standing that so far as the plaintiff and 
his son wore concerned his title would 
henceforward be undisputed, I am not 
clear that the plaintiff is any the less 
estopped hv this circumstance. It is pretty 
evident, I think, that if the plaintiff 
had endeavoured to put this transaction 
through, while expressly reserving his own 
right to dispute defendant l’s position as 
the nearest reversioner and to advance 
his own claim as sister’s son, defendant 1 
would never have parted with the pro¬ 
perty. If that he granted, then I think 
the plaintiff is clearly estopped from set¬ 
ting up his claim. No case has been cited 
to us directly in point and I only refer to 
the Privy Council case, Raja of Deo v. 
Abdullah (2), where it was held that a 
party may he caused to change his posi¬ 
tion even by being the recipient of a gift 
which carried with it the ordinary liabi¬ 
lities of immovable property in order to 
show how far the doctrine extends. I con¬ 
sider that the plaintiff’s conduct in enter¬ 
ing into this agreement did estop him 
from raising this claim and that a fortiori 
it constituted a clear and unqualified ad¬ 
mission on his own behalf of defendant l’s 
title. As to the remaining .aspect, I do 
not think that Ex. I can be construed as 
a composition of the claim. 

To understand the plea of res judicata 
certain facts, which will be of use in deal¬ 
ing later with the merits of the claim, re¬ 
quire to he known The table given above 
shows one Thiruvenkata as first cousin 
to Venkatachala, defendant l’s alleged 
adoptive father. Gopalaswami, Venkata- 
krishna’s natural brother, appears also as 
Thiruvenkata’s adopted son. The litiga¬ 
tion which gives rise to this plea is bet¬ 
ween this Gopalaswami and defendant 1, 

(l7 [1893] 20 Cal. 290=19 I. A. 203=6 Sar. 

224 (P.C.). 

(2) A. I. R. 1918 P. C. 35=45 I. C. 770=45 

I. A. 97=45 Cal. 909 (P.O.). 


each questioning the other’s adoption. 
On 1st November 1873 Thiruvenkata exe¬ 
cuted a will On 29th July 1879 he died. 
The will made certain dispositions in 
favour of both Gopalaswami and defen¬ 
dant 1, and it will become necessary later 
on to consider its terms in some detail. 
As soon as the testator died, the question 
of the revenue registry of his properties 
arose and the records relating to these 
proceedings show that the claims of the 
rival candidates were sometimes asserted 
and sometimes denied. The first civil 
litigation took the form of an interpleader 
suit filed against the rival claimant by a 
mortgagor to Thiruvenkata anxious to re¬ 
deem his property. In this it was found 
that the adoption of each was true and 
valid. 

Shortly after this came to an end, 
Thiruvenkata’s widow died and Gopala¬ 
swami on 29th May 1884 filed a suit 
against defendant 1 and others (Original 
Suit No. 30 of 1884, Subordinate Judge's 
Court, Kumbakonam), which, it is claimed 
renders the question of defendant l’s 
adoption res judicata as between the 
present parties. The Subordinate Judge 
found that neither adoption is true, but 
both those findings were reversed on ap¬ 
peal. As regards defendant l’s claim the 
High Court observed that the plaintiff, 
that is, Gopalaswami, had withdrawn his 
contest, and both adoptions were declared 
well proved, and the case was then reman¬ 
ded for the trial of the other issues, and 
when the suit went back to the trial Court 
both parties filed a statement, Ex. 32 (g), 
admitting the validity of Thiruvenkata’s 
will and agreeing to take the properties 
in accordance with its terms, and a decree 
was passed in conformity with this com¬ 
promise. In August 1893 Gopalaswami 
died, and Venkatakrishna, the last male 
holder in t he present case, inherited his 
property under his will, dated 7th August 
1893. It is this property, with some 
others not derived from Gopalaswami, 
that is the subject-matter of the present 
dispute. So far as the latter property is 
concerned the doctrine of res judicata can 
have no application, and it is therefore 
necessary, however that matter may be 
decided, to go into the merits of defen¬ 
dant l’s claim as nearest reversioner, tor 
this reason and also because we propose to 
uphold that claim upon its merits, it is 
not essential for the due disposal of this 
suit that a finding should be recorded upon 
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this question of res judicata. I will how¬ 
ever briefly set down ray reasons for the 
conclusion that no such defence arises in 
the circumstances of the present case. 

The argument in support of the plea 
depends primarily upon the circumstance 
that tHe property in dispute derives from 
Gopalaswami, so that it is said that, while 
defendant 1 is a party common both to the 
earlier and the later suit, the plaintiff 
claims under the other party within the 
meaning of S. 11, Civil P. C. Of course 
defendant 1, equally with the plaintiff, 
claims under him as reversioner, but in 
view of his own participation in the previ¬ 
ous suit this circumstance, it is said, may 
be disregarded ami does not bring the case 
into line with such decisions as Vythi- 
linya v. Vijayathammal (3) and Asghar 
Raza Khan v. Mahomed Mehdi Hossein 
Khan (4). It appears to me that this is 
an extremely doubtful proposition, and if 
the question depends, as it must do, upon 
the devolution of Gopalaswami’s property, 
I think that the principle of those deci¬ 
sions does apply, and that it is as a clai¬ 
mant to Vonkatakrishna’s property that 
defendant l’s position must bo regarded. 
Then it is no doubt true that, as between 
Gopalaswami and defendant 1, the effect 
of the adjudication in Original Suit No. 30 
of 1884 was to set at rest the question, 
irrespective of the property involved in 
the dispute. There is authority for this 
in Pittapur Raja v. Buchi Sitayya (5) 
and Abdul Gani v. Nabcndrakishore Ray 
(6). The matter in issue between them, 
the fact of adoption, had been tried and 
finally decided. The further question, 
how far Gopalaswami’s disability attached 
to the holder of or claimant to property 
traceable to him, is of far greater obscu¬ 
rity. Mr. Srinivasa Ayyangar would ask 
us to hold that the plaintiff is thus barred 
by virtue of the source of the property to 
which he lays claim, but the case which 
ho cites, Pittapur Raja v. Buchi Sitayya 
(0), is certainly no authority for so wide 
a proposition. In that case the son stood 
in the shoes of his father in a manner to 
which the relation between Gopalaswami 
and the plaintiff furnishes no parallel. 


(3) [18831 G Mud. 43. 

(4) 119031 30 Cal. 556=30 I. A. 71=8 Sar. 439 
(P.C.). 

(5) 11884] 8 Mad. 219=12 I. A. 10=4 Sar. 598 
(P.C.). 

(G) A. I. R. 1030 Cal. 47=121 I. C. 1G1=57 
Cal. 258. 


The proposition may be reduced to an 
absurdity by supposing that Gopalaswami 
had disposed of his property by a number 
of gifts and bequests, would each recipient 
be ipso facto debarred from questioning 
defendant l’s adoption? It appears to me 
that the circumstance that some of the 
property in dispute belonged to Gopala¬ 
swami is a wholly irrelevant considera¬ 
tion. His title to that property involved 
the question not of defendant l’s adoption 
but of his own. I think further that it 
is merely fortuitous that some of the pro¬ 
perty to which, as reversioner to Venkata- 
krishna, the plaintiff lays claim, should 
have descended from Gopalaswami. I can 
only add that no principle or line of reason¬ 
ing intelligible to me lias been advanced 
which would lead me to hold that the 
earlier adjudication now bars the trial of 
the fact of adoption. The learned Sub¬ 
ordinate .J udge has summarized in para. 49 
of his judgment the various heads of proof 
that the adoption was made. They con¬ 
sists of : (a) the terms of Thiruvenkata’s 
will, (b) evidence, direct and indirect, 
that the ceremony of adoption was per¬ 
formed, and (c) evidence that subsequently 
defendant 1 behaved and was accepted by 
members of the family as the adopted son. 
(Ilis Lordship here proceeds to consider 
the evidence afforded by the terms of the 
will and the other evidence.) Those terms 
would therefore in my view, afford very 
strong support to other evidence that the 
adoption was in fact made. 

The oral evidence relating to the perfor¬ 
mance of the ceremony of adoption con¬ 
sists in the testimony of three witnesses 
examined at the trial and of the deposi¬ 
tions of a number of other witnesses, not 
now available, who were examined in the 
interpleader suit and in Original Suit 
No. 30 of 1884. it cannot lie said that 
defendant 1 is now in a position to call 
witnesses qualified to give any very con¬ 
vincing evidence upon this point. The 
three witnesses whom lie examines are 
In 'if (D. W. 1), one Muthiah Pillai 
(I). W. 4) and his Karvasthan Appuswami 
Ayyar (D. W. 13). To show the 1 mndicap 
under which defendant 1 labours in pro¬ 
ducing oral evidence at this distance of 
time, it may be observed that the ages of 
the two witnesses other than himself are 
given respectively as 73 and 69 years. 
The learned Subordinate Judge has given 
some grounds in para. 63 of his judgment 
for not attaching very much weight to 
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this evidence, and I do not therefore wish 
to base my decision in any material degree 
upon it, although there are a great many 
other considerations to suggest that it is 
true. 

The learned Subordinate Judge has 
admitted in evidence the depositions of as 
many as 24 other witnesses, throe of 
whom at least he thinks are fully deserv¬ 
ing of credit, considered even on their 
own merits, and apart from such corrobo¬ 
ration as is furnished by the will and 
other circumstances. It is for considera¬ 
tion whether these statements are admis¬ 
sible. They were made in suits in which 
the question of adoption was directly in 
issue and cannot therefore be admitted 
under sub-S. (5), S. 32, Evidence Act, as 
they were not made before the question in 
dispute was raised. It is claimed that 
they are relevant under S. 33 of the Act, 
as evidence given in a prior judicial 
proceeding. That section contains three 
provisos the first of which is that the 
proceeding is between the same parties or 
their representatives-in-interest. Defen¬ 
dant 1 having been common to the two 
suits, the question is whether the plain¬ 
tiff here is a representative-in-interest of 
Gopalaswami in the two former suits. It 
may be true, as Mr. Srinivasa Ayyangar 
contends, that the phrase “representative- 
in-interest” is not for all purposes synony¬ 
mous with the expression the person 
claiming under” in S. 11, Civil P. C-, or 
instance, cases may be cited in which ie 
former expression has been deemed o ap¬ 
ply to the several members of a c ass. 
But I think that here, unless the plaintiit 
can be said to be claiming under Gopala¬ 
swami within the meaning of b. U, 

P. C., in no other way can he be said to be 

his representative-in-interest. e mus 

therefore apply the same tests as were 
appropriate in deciding the question of 
res judicata and, as I have said in dealing 
with that question, I am unable to see by 
what line of reasoning the plaintiff can be 
held to be Gopalaswami's representative 
so far as the issue of defendant l’s adop¬ 
tion is concerned. I must hold accord¬ 
ingly that these statements are inadnns- 
(Here his Lordship discussed the evi¬ 
dence as to adoption and held that the 
documentary evidence corroborated the 
oral evidence as to the recognition of 
defendant l’s status as an adopted son.) 
Enough has I think been set down to 
show that on many occasions and over a 


long period of time defendant l’s adoption 
has been admitted by members of the 
family some at least of whom were 
interested to deny it. I cannot interpret 
Thiruvenkata’s own treatment of the boy 
as otherwise than an acknowledgment of 
the fact. Even his widow Alamelu, 
although she disputed her own husband’s 
adoption of Gopalaswami, and might have 
been expected to get rid of defendant 1 s 
claims in the same manner, stopped short 
of this. Gopalaswami himself seems only 
to have challenged the adoption because 
his own was challenged, and admitted it 
readily enough when his own was estab¬ 
lished'. Then in turn wo find Yenkata- 
krishna and his widow making the same 
admission. Lastly, but very notably^ 
there is the conduct of the plaintiff 
himself. From the time of Venkata- 
krishna’s death he appears to have cast 
covetous eyes upon the property, becom¬ 
ing a party to the proposal that the widow 
should renounce her rights, and when that 
broke down owing, according to defen¬ 
dant 1, to his excessive demands, setting 
up the'palpably false claim of his own 
son's adoption. When this too ailed, 
and after a delay not satisfactorily ac¬ 
counted for, he files the present suit. The 
main issues in that suit is the truth of an 
occurrence said to have taken place in 
1873, more than fifty years before it was 
instituted. Defendant 1, now in his 
seventieth year, was then a child of 
eleven. It is sought to make much of 
certain early doubts cast upon his status. 

I have referred, as some explanation of 
those to the motives which are likely to 
have actuated Thiruvenkata in wording 
his will as he did, and to the dispute with 
Gopalaswami. Since that dispute ended 
a long period has elapsed, and no further 
challenge was forthcoming, although some 
occasions arose for it, until the plaintiff’s 
very belated action. In view of all that 
has taken place, it may almost be said 
that it lies upon the plaintiff himself to 
disprove the adoption, even were we to 
disregard such oral evidence as still re¬ 
mains available. To hold otherwise would 
lead to the anomaly that the older the 
adoption set up the more vulnerable be¬ 
comes the occupant’s position. This view 
is well enough supported by authority. In 
Bajendra Nath Heidar v, Jogendra Nath 
Banerjee (7), the Judicial Committee ha d 

(7) [1870] 14 M. I. A. 67 = 7 Beng. L. R- 

216=15 W. R. 41=2 Sar. 666 (P. CJ. 
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to deal with the validity of a will under 
which an adoption was made and ac¬ 
quiesced in by the family for twenty- 
seven years, when a suit was brought by 
one of the testator's heirs claiming the 
estate on the ground that the adoption 
was invalid. 

Their Lordships held that, although 
the defendant 'was bound to prove 
his title as adopted son, every al¬ 
lowance for the absence of evidence to 
prove such fact was to be favourably 
entertained, and that the case was an¬ 
alogous to that in which the legitimacy 
of a person in possession had been ac¬ 
quiesced in for a considerable time, and 
afterwards impeached by a party who had 
the right to question the legitimacy, 
where the defendant, in order to defend 
his status, is allowed to invoke against 
the claimant every presumption which 
arises from long recognition of his legi¬ 
timacy by members of his family, and that 
the case of a Hindu, long recognized as 
an adopted son, raised even a stronger 
presumption in favour of the validity of 
his adoption, arising from the possibility 
of the loss of his rights in his own family 
by being adopted in another family. In 
another case before the Privy Council, 
Venkata Seetharama Chandra Rao v. 
Kanohamarthi Raju (8), the authority of 
a widow to mako an adoption which was 
in fact made forty-two years before suit 
was questioned by a reversionary heir, and 
their Lordships, after referring to a variety 
of considerations, the transfer of the ad¬ 
opted son from his natural to his adopted 
home, his recognition, after inquiry, by 
the legal authorities, proceedings in which 
the plaintiff had acknowledged the right, 
the dilatorinoss of the plaintiff in pre¬ 
ferring his claim, expressed the view that 
the burdon resting upon a litigant who 
disputes such a claim is indeed of the 
heaviest order. Two cases dealt with by 
the High Court of Allahabad on the same 
lines aro Pram Devi. v. Shambhu Nath (ff) 
and Chhote Lai v. Chandra Bhan (10). 
In the present case, together with a little 
direct evidence Btill available, it 1ms been 
shown that in numorous transactions and 
over a long period of time defendant 1 
acted and was troated ns an adopted son 
his pos ition not ovon being challenged bv 


(«) A. I. R. 1925 I*. G. 201=89 I. C. 81? (I> C 1 

(9) [1920] 42 All. 382. “ .o.p 

(10) A. I. R. 1923 All. 170=80 I. C. 10*l=sl5 
All. 69. 


the plaintiff himself until all other means 
of securing some of the property had been 
tried; I find it very hard to believe that 
the plaintiff can have any faith in the 
truth of his own claim. I find on this 
issue against him. 

The question next arising is whether 
the Kannakulam and the Kappayan bran¬ 
ches of the family are agnatically related 
as shown in the tree. The evidence con¬ 
sists of: (l) proof that members of each 
branch have been described and treated 
as dayadis by members of the other, and 
(2) proof of the relationship actually 
alleged. 

The expression “ dayadi " is in Ghose’Si 
Hindu Law explained as being equivalent 
to agnatic heir,” and in this sense it 
has been construed in the Privy Council 
judgment in Sri Virada Pratapa Raghu- 
nada Deo v. Sri Broze Kishore Patta Deo 

(11) . That members of two branches 

shown in the tree are so related has been 
affirmed so frequently by one or the other 
of them as to leave the matter in no doubt 
whatever. (After discussing the evidence 
as to the plaintiff’s case that defendant 1 
may not be agnatically related as alleged 
by him proceeded as follows :) The re¬ 
cord comprises three pedigrees all show-j 
ing the same relationship and, except 
for one possible inaccuracy, agreeing as to 
the names of the connecting links. The 
first of these is contained in Ex. 24, a 
statement put in during the inam inquiry of 
1865 by (1) Venkatachala Pillai, the father 
of Venkatakrishna,(2) ThiruvenkataTillai, 
and (3) Venkatachalam Pillai, the adoptive 
father of defendant 1. This statement 
is not signed by these persons or by any 
of them, but by a vakil on their behalf 
under a certificate that the matters set 
out in the statement and the genealogical 
tree are true. It is contended that be¬ 
cause it is not signed by the persons 
whose statements it purports to be, it is 
not admissible under S. 32 (5), Evidence 
Act. Two cases have been cited before 
us as authority of this position. The 
case in Sangram Singh v. Rajan Bahi 

(12) related to the deposition given in 
Court by a muktyar, and that being so 
it was only the personal knowledge of 
t he deponent which could ronder his state 

(11) [187G] 1 Mad. G9=3 1. A. 154=3 Sar. 583 
(I>. C.). 

(12) 11886) 12 Cal. 219=12 I. A. 183=4 Sar. 070 
(P.C.). 
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ment admissible, since the statement 
must be that of a person having “special 
means of knowledge.” Their Lordships 
make this clear when they say: 

“It appears to tlieir Lordships therefore on the 
two grounds first, that he was not shown to have 
special knowledge, and secondly, that he did not 
pretend to speak from his knowledge at all, that 
this deposition was not admissible.’’ 

The statement could not be taken to be 
that of his clients, since no client can 
authorize a representative to depose in 
Court as from his own lips. The second 
case, Jagatpal Singh v. Jagesliar Baksh 
Singh (13), related to a genealogical table 
filed on behalf of the client in some 
prior claim. The admissibility of this 
evidence was found to be open to the 
fatal objection that it was in no way 
brought home to the client except as 
being an exhibit binding on him for the 
purpose of that suit: „ 

“ His relation to the document is therefore 
something entirely different from the personal 
knowledge and belief which must be found or 
presumed in any statement of a deceased person 
which is admissible in evidence. For aught that 
appears, the genealogical table in question might 
never have been seen or heard of by Gurdat per¬ 
sonally, but have been entirely the work of bis 
ploader.” 

I do not think that the circumstances 

of that case also conform to those of the 
present. There can be no doubt from the 
form and contents of the statement be foie 
us that it purports to originate with the 
members for whom the vakil signed, as 
a statement in an inam inquiry by t »e 
holders of the inams. It is attested by 
two karnams, was received by an officer 
whose duty it was to ensure that infor¬ 
mation was correctly obtained from the 
proper parties and it appears to me that 
the circumstances in which it originated 
justify the presumption that it was duly 
authorized and is in effect, as it is en¬ 
titled, a statement put in by the three 
persons named. In Rani Srimati v. Kha- 
gendra Naratjana Singh (14) the ques¬ 
tion arose whether a statement in a peti¬ 
tion for the appointment of a guardian 
was admissible in evidence, the argument 
(on p. 880) being that no proof that the 
statement was authorized by those in 
whose name the petition was presented 
had been furnished. Their Lordships 
however held that the statements in the 
peti tion must be regarded as the_state- 

(13) [1903] 25 All. 113= 30 I. A. 27= 8 Sar. 3G7 
(P.O.). 

(14) (.19041 bl Cal. 871=31 I. A. 127=S Sar. G35 
(P.C.). 


ments of the petitioners if the document 
was worth anything. Another instance 
of a petition filed on behalf of a party but 
not bearing his signature is furnished 
by Chandreshwar Prasad Narain Singh 
v. Bisheswar Pratap Narain Singh (15) 
and evidence contained in it was deemed 
admissible under S. 32, Evidence Act. I 
do not think that either of the two cases 
relied upon for the appellant is authority 
for the rejection of a statement such as 
the one under consideration. It is further 
objected that from the genealogical table 
the name of the common ancestor is 
missing, but inasmuch as the two brothers 
Venkatachala Pillai and Chandrasekhara 
Pillai, from whom the two branches are 
derived are shown as brothers, I follow 
Jdgannadham v. Venkatasiibba Rao ( 16)j 
in holding this to be no objection in law, 
to accepting the pedigree as proof of the[ 
relationship. 

On the death of Thiruvenkata in 1879 
the Collector submitted a report to the 
Board of Revenue on the question whe¬ 
ther the estate should be taken over by 
the Court of Wards, and illustrated his 
statement of the facts by a genealogical 
table (Ex. 29-a). The provision of law 
then in force was Regn. 5 of 1804, S. 3 of 
which requires Collectors to report eacli 
case of property devolving on incapacitated 
heirs. In so doing they are to describe 
all the circumstances of each particular 
case. It seems clear to me that the in¬ 
formation contained in the Collector’s re¬ 
port, including this table, was submitted 
in accordance with that direction. We 
have not been furnished with information 
whether any more specific rules for the 
guidance of Collectors were in existence 
under that Regulation but it is perhaps 
worthy of note that a rule framed under 
the Court of Wards Act, 1902, now re¬ 
quires that the report shall include the 
names, ages, and relations of the proprie¬ 
tor and of rival claimants, if any, to the 
estate and the validity of their respective 
claims, and also the names, ages and rela¬ 
tion of all other members of the family. 
According to defendant 1, the Tahsildar 
made an inquiry upefri which this repoit 
was no doubt based, and I think that the. 
statements in the report, and in particular; 

(15) A. I. R. 1927 Pat. Gl=101 I. C. 289=5 Pat- 
777. . n 

(1G) A. I. R. 1927 Mad. 844 = 104 I. C. 4G3 = ^ 
Mad. 877. 











1932 


KUMARAPPA v. RAGHUNATHA Madras 207 


•the family trej, are relevant under S. 35, 
Evidence Act. It must always be a ques¬ 
tion of drawing a line between records 
and correspondence which do, and those 
which do not fall within the scope of that 
section. But where there is a statutory 
duty laid upon public officers to investi¬ 
gate and report facts, I cannot doubt that 
a report of the facts elicited by their in¬ 
vestigation is an official record within the 
meaning of the section. As to the value 
of this tree, it is not suggested that on the 
occasion of its preparation defendant l’s 
adoption was in dispute, and the only 
specific reason for showing the Kannaku- 
lam branch seems to have been to exhibit 
the natural, as well as the adoptive posi¬ 
tion of Gopalaswami in the family. I 
think therefore that a good deal of weight 
may be attached to this record. 

The third table, Ex. 9-A, was compiled 
in another inquiry under the Court of 
Wards Act. On the death of Vonkata- 
krishna defendant 1 asked for Government 
management on the ground that Alamelu 
Achi was not equal to the task. Here 
again there was no suggestion that defen¬ 
dant 1 was other than a reversionary heir 
by reason of his adopted status, the only 
difference of opinion revealed by the re¬ 
cords was as to whether the Government 
should take over the management. In view 
of this I think that besides being admis¬ 
sible under S. 35, this table may bo 
viewed in another aspect, as a statement 
relevant under S. 32 (5) of the Act. It 
has boon signed by three persons other 
than defendant 1 himself Rangaswami 
I ulai, Sambasiva Pillai and another Ran¬ 
gaswami. The first of these was related 
to the family in a number of ways, being 
among other things the husband of Ala" 
melumangathayi and also the plaintiff's 
paternal uncle. Similarly, Sambasiva 
lillaiwas the brother of Alamelu Achi 
and therefore Vonkatakrishna’s maternal 
undo, and the father-in-law of Vonkata- 
ranga Pillai, Vonkatakrishna's elder bro¬ 
ther. The third signatory was a karyas- 
than, and wo need not trouble about his 
opportunities of knowledge, hut it appears 
to mo that the statements by the two 
former persons are qualified for admission 
under S. 32 (5). In this country the rule 
governing such cases is wider than in 
Englan 1 whore it applies only to blood 
relations and their consorts: 13 Ilals- 
bury 4 70. It has been state! by the 
Judicial Committee in Garuradhwaja Pra¬ 


sad v. Swperundhwaja Prasad (17) that 
for the purpose of proving relationship 
statements of deceased relatives, servants, 
and dependants of the family are admis¬ 
sible and in every instance, it must be a 
question of fact as to whether the person 
who made the statement had special means 
of knowledge. I think that upon this foot¬ 
ing also this statement is admissible. 

My conclusion is therefore that the 
three pedigrees discussed above are admis¬ 
sible in evidence. I can find no reasons 
to doubt the correctness of the relation¬ 
ship which they represent. The other 
evidence places beyond question the fact 
that defendant 1 was recognized by mem¬ 
bers of the Kannakulam branch as a dayadi 
or agnatic heir. It is a priori probable 
therefore that the precise manner in 
which he, as adopted son, was related to 
that branch was known. These pedigrees 
originated in circumstances giving no 
ground for the suspicion that they were 
drawn up for the purpose of asserting his 
claim. I agree with the learned Subor¬ 
dinate Judge that they afford proof of it 

These findings are sufficient to dispose 
of the plaintiff's suit, which in my view 
has been rightly dismissed. As my learned 
brother concurs, the appeal is dismissed 
with costs of respondents 1 and 2. Advo¬ 
cate's fee Rs. 2,500. 

Cornish, J.—I agree. 

_ P-R-S./b.v. _ Appeal dismissed. 

(17) Ll'JOOl 23 All. 37=27 I. A. 238=7 Sar. 724 
(P.G.). 
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Muthuvijaya liayhunatha Muthuku- 
mara Vann againudi Valuvatti Thcvar 
(dead) and others — Plaintiffs — Respon¬ 
dents. 

Appeals Nos. 376 of 1924 and 173 of 
1929, Decided on 29th September 1931 
from decree of Dist. Judge. West Tanjoro’ 
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(•) Hindu Law Partition—Presumption i„ 
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1. 'f is “droltted or proved that a partition 
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it has been a complete partition and it lies upon 

a porson allying that family property, in the 

exclusive possession of one of the members of t o 

family after such partition, is liable to be parti- 
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tioned, to make good his allegation by proof : 7 

Boin.'H. C. R. 153 and A.I.R. 1923 Cal. 18, Foil. 

[P 211 C 1] 

(b) Civil P. C. (1908), S. 11—Decree wholly 
in favour of party—No issue decided against 
-him is res judicata. 

If the decree is wholly in favour of the defen¬ 
dant, no issue decided against him can operate as 
res judicata so as to bind him in a subsequent 
suit, for, he cannot appeal from a finding on any 
such issue. If the plaintiff’s suit is decreed in its 
entirety, no issue decided against him can be res 
judicata, for, he cannot appeal from a finding on 
any such issue, the decree being wholly in his 
favour : 11 Cal. 301 (P.C.); A.I.B. 1922 P. C. 241 
and 23 Bom. 296, Bel. on. IP 211 0 1] 

(c) Civil P. C. (1908), S. 11—Mere presence 
of party on record is not decisive of the ques¬ 
tion of res judicata—Finding in previous suit 
held not res judicata. 

A, one of the five brothers A, V, S, R , and C 
lent a sum of Rs. 13,000 to Z on a mortgage deed, 
the deed being taken in the name of A. Subse¬ 
quently the last three brothers S, B, and C lent 
to the same person a sum of money on a second 
mortgage of the same properties, the deed being 
taken jointly in favour of the three brothers. 
This deed provided for the payment by them of 
R«. 13,000 duo to A, which was never paid. C and 
if -'issh'ned their share to A, who brought a suit 
Against S and Z for recovery of Rs. 13,000 as well 
for the money due under the assignment. & 
pleaded that the amount of the first mortgage 
belonged not to A alone but to the joint family 
of which he was a member. S pleaded that the 
family was joint but by some arrangement 5 B 
uul C had become exclusively entitled to the 
mortgage amount viz., Rs. 13,000. A finding was 
given in this suit that the Rs. 13,000 belonged 
not to A solely but to the joint family. 5’ subse¬ 
quently brought a suit against A for the fifth 
share of Rs. 13,000 on the ground that it belonged 
to the five brothers jointly and it was contended 
that the findings in the previous suit operated as 
,res judicata in his favour. 

Held • that the question whether the money 
was the property of the five brothers jointly was 
not directly and substantially in issue between 
the same parties, that is, between A and S and 
that the finding in the previous suit did not con¬ 
stitute res judicata in S’s favour, the mere pre¬ 
sence of a party on the record not being decisive 
.of the question when res judicata is raised : 27 

All- 59 and 25 Bom. 589, Bel. on. II 212 C 1] 
K. S. Shankara Ayyer ancl K. B. R. 
Sastri—loY Appellants. 

B. Sitarama Rao and S. R. Mutliu- 
swavii Ayyer for Respondents. 

Venkatasubba Rao.J.—These appeals 
relate to the ownership of a certain sum of 
money. Todisposeof them it is unnecessary 
to refer to more than a few facts. There 
were live brothers: (l) AdaikkalamChetty, 
(2) Veerappa Chetty, (3) Subban Chetty, 
•>(4) Rengan Chetty and (5) Vaidyalinga 
Chetty. In 1885, Adaikkalam lent on the 
mortgage of certain properties a sum of 
Rs. 13,000 to a person whom we shall 
.call the zamindar. The deed of mortgage 


was taken in the name of Adaikkalam. In 
1888, the last three brothers (Subban, 
Rengan and Vaidyalinga) lent to the same 
person Rs. 4,000 on a second mortgage of 
those properties. The deed was taken 
jointly in the names of the three brothers 
mentioned above. That deed provides for 
the payment by them of Rs. 13,000 due 
to the first mortgagee Adaikkalam. He 
however was not paid and the mortgage 
in his favour remained in force. On 28th 
December 1905, Vaidyalinga assigned by 
Ex. 2 his one-third share in Rs. 4,000 in 
favour of Adaikkalam. On 6th January 
1906, Rengan similarly assigned his share 
in favour of the same person (Ex. 3). On 
10th October 1906, Adaikkalam filed O. S. 
No. 49 of 1906 to enforce his rights under 
the two mortgages referred to above. 

In that suit, the zamindar was made 
defendant 1 and Subban, Adaikkalam s 
brother, the second. As subsequent mort¬ 
gagees, certain others were impleaded as 
defendants 3 to 6. Adaikkalam as plain¬ 
tiff claimed not only Rs. 13,000 but also 
two-thirds of Rs. 4,000 basing his right 
thereto on the assignments executed in his 
favour by Rengan and Vaidyalinga. In 
the plaint in that suit, he alleged that 
Subban was entitled to a third of Rupees 
4,000, that he was therefore asked to join 
with him as plaintiff and that on his 
failing to do so, he was impleaded as a 
defendant. He prayed that a decree might 
be passed both in favour of himself and 
Subban for the respective amounts due to 
them. In effect, Adaikkalam asked for 
no relief against Subban but prayed, on 
the contrary,that a decree might be passed 
both in his and Subban’s favour. The suit 
was resisted both by the zamindar and 
Subban. To the defence raised by Subban, 
we shall advert presently. The zamindar 
pleaded inter alia that the amount of 
the first mortgage belonged not solely to 
Adaikkalam, but to the joint family of 
which he was a member and that the 
suit was bad for the non-joinder of the 
other co-parceners. An issue was framed 
as to whether Adaikkalam was solely en¬ 
titled to the sum of Rs. 13,000 and tho 
trial Judge, coming to the conclusion that 
it did not, dismissed the suit. From his 
decree an appeal was taken to the High 
Court (Appeal No. 189 of 1909). What 
the effect is of the decision then given bv 
the High Court, is one of the matters we 
have to decide. For the present, it is 
sufficient to state that the High Com 
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allowed the appeal of Adaikkalam and 
passed a decree in his favour, holding 
nevertheless that the Rs. 13,000 belonged 
not to him solely, but to the joint family. 
In the present appeals, the question to 
decide is : Is Subban Chetty entitled to a 
fifth of this sum of Rs. 13,000? There 
were two suits filed in the lower Court 
and each of them raised the question : Is 
Subban Chetty entitled to a fifth of the 
amount or is Adaikkalam the sole owner ? 
For the sake of brevity, Subban Chetty 
may be treated as the plaintiff and Adaik¬ 
kalam as the defendant. The lower Court 
has disallowed the claim of Subban Chetty. 

On behalf of Subban, his learned coun¬ 
sel, Mr. K. S. Sankara Ayyar, has strongly 
urged that the decision of the High Court 
in O. S. No. 49 of 1906 operates as res 
judicata in his favour. Before examining 
that contention we shall deal with the 
merits of the case. The question of fact 
that arises is: On the date of the mortgage 
suit, to whom did the Rs. 13,000 belong? 
To Adaikkalam solely or to the five bro¬ 
thers jointly ? 

In Suit No. 49 of 1906, that question, 
as we have said, was raised at the in¬ 
stance of the zamindar. Adaikkalam's 
case then was, that there was a partition 
of the joint family property in 1882 and 
that the sum lent in 1885 was his sepa¬ 
rate property. Subban, after pleading 
that the family in 1885 was joint, went 
on to allege, that by some arrangement, 
the last three brothers (Subban, Rengan 
and Vaidyalinga) became exclusively en¬ 
titled to the mortgage amount, namely, 
Rs. 13,000. it is important to bear in 
mind that oacli of the three contending 
parties gave a different version, Adaik¬ 
kalam stating that the amount was his 
separate property; the zamindar, that it 
belonged to the joint family; and Subban, 
lhal it belonged solely to the last three 
brothers. We may usefully quote a pas¬ 
sage or two from Kubban’s written state¬ 
ment, : 

“ Then, T, RnURnn Chetty and Vytlii Chotly, 
in all throe portion*, arranRcit tliut tlio unit! bond 
for H-. 13 000 should be allotted to our share, at 
the time of future division of our family proper¬ 
ties that tin; plaintiff should have no tight what¬ 
ever to tlio said bond of Rs. 13,000; that he 
fhould not claim any riqlit to it; that we throe 
alone -houlil jointly pay Rs. 1,000 to defendant 1; 
and that in respect of the Othi deed for Rs. 17,000 
to lip obtained from defendant 1 in our favour 
after* each payment, plaintiff should have no 
right whatever. Wo paid It**. 4,000 to defen¬ 
dant 1 and obtained an Otlii deed for It*. 17 000 
on 21 *t June IRAK. w 

1032 M 27 .t 2* 


“ Thereupon tlio plaintiff and the deceased 
Veerappa Chettiar lived together and myself and 
the other two brothers, namely, Raugan Chettiar 
and Vytlii Chettiar together. Subsequent to our 
Othi deed for Rs. 17,000 the plaintiff had no sort 
of enjoyment in the villages in dispute. ” 

“ From the date of the said Othi deed, we 
three have been enjoying the suit villages ad¬ 
versely to the plaintiff. From the date of our 
Othi deed for Rs. 17,000, the plaintiff had no 
sort of claim or enjoyment whatever in the suit 
villages. ” 


In effect, Subban denied Adaikkalam’s 
right to any part of the sum of Rs. 17,000 
and distinctly prayed that the suit should 
be dismissed with costs. The significance 
of this will shortly appear when we con¬ 
sider the point of res judicata. But to 
proceed: the trial Court, as we have said, 
dismissed that suit, holding that Adaik¬ 
kalam and his brothers were undivided 
and that the money belonged jointly to 
all of them. The High Court, while con¬ 
firming the finding that the amount was 
their joint property, set aside the decree 
dismissing the suit. On what grounds, 
then, did the High Court come to that 
decision ? It held : (l) that Adaikkalam 

was on the date of the transaction of 1885 
living separately, but that he took tlio 
mortgage in his own name with funds in 
which his brothers were interested and 
had a share: (2) there was no ground 
for supposing that when Adaikkalam lent 
the money he was acting as the managing 
member of an undivided family or was 
representing any interests hut his own : 
see Adaikkalam Chetti v. Subban Chetty 
(1). On these findings the learned Judges 
held as a question of law that the mort¬ 
gagee could maintain the suit in his own 
name. They then go on to observe, that 
even assuming that Addaikkalam was on 
the date of the mortgage the managing 
member of an undivided family, he could 
still sue on the contract entered into by 
him in his own name, without impleading 
the other members of his family : see 
1 *• 626 (27 M. Tj. J .) Acting on this view, 
the High Court decreed Adaikkalam’s suit. 
But since thou an important event, which 
alters the aspect of the case, has occurred. 

A suit commenced in 1919 was, after these 
appeals had been filed, final I v decidod by 
the High Court in 1930. That was a suit 
filed by vaidyalinga's widow against the 
other members of his family. In that 
suit, the question as to the status of the 
family was directly raised. Was there a 
partitio n and, i f so, when ? The High 

(1) A. I. H. 1915 Mad. 887=20 I. cTss’ ** 
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Court held : (l) that in 1887 there was 

a partition among the five brothers ; and 
(2) that the last three brothers who re¬ 
united became divided in 1905. It is 
common ground that by this finding as to 
the status of their family, the parties are 
bound. When the High Court decided 
the mortgage suit of 1906 none of the 
three contestants put forward the parti¬ 
tion of 1887. When we approach the 
evidence in the case this fact must be 
borne in mind. Having regard to the then 
contentions all that the High Court had 
to decide was, whether Adaikkalam be¬ 
came divided in 1882, that is, previous to 
the mortgage. If that was found in the 
negative, it necessarily followed that the 
money was the property of the joint 
family. But the recent decision has de¬ 
clare 1 that there was a partition in 1887, 
that is, subsequent to the mortgage. If 
so, whose property did this mortgage be¬ 
come by reason of that partition ? That 
is the question we have now to decide— 
very different from what the High Court 
had then to determine. Having this in 
view let us proceed to examine the evi¬ 
dence. 

When the second mortgage (the one 
of 1888) was executed, Subban and his 
two brothers agreed to redeem the first 
mortgage in favour of Adaikkalam. The 
mortgage deed contains a stipulation that 
they were to pay him Rs. 13,000. If 
Subban’s present case is true, he and his 
two brothers were entitled to three-fifths 
of that amount. Why then did they agree 
to pay the entire Rs. 13,000 to Adaik¬ 
kalam ? To this admission, made as it 
were close after the partition of 1887, 
great weight must be given ; for, it is 
Subban’s case that the mortgage was at 
that partition kept joint. Then, again, 
in the 1905 partition, Subban and his two 
younger brothers treated this mortgage as 
the joint property belonging to them ex¬ 
clusively. How is this conduct of Subban 
consistent with the mortgage having been 
set apart as joint property in 1887 ? AN e 
have already said that Rangan and Vaidya- 
linga assigned their interests in the Rupees 
4,000 to Adaikkalam. This happened 
shortly before the suit of 1906. In the 
assignment deeds, these two brothers dis¬ 
tinctly recognize Adaikkalam's sole right 
to the sum of Rs. 13,000. Then came the 
mortgage suit of 1906. Subban did not 
then set up, as we have pointed out, that 
the Rs. 13,000 was the joint property of 


the five brothers. He alleged, on the 
contrary, that it was the sole property 
of himself and his two younger brothers. 
What value then can be attached to his 
present case that he is entitled to a fifth 
of the sum, on the ground that it be¬ 
longs to the five brothers jointly ? His 
plaint is as vague as it can be on the 
point. The only person examined in the 
case is Adaikkalam, who of course denies 
Subban's claim. The depositions in O. S. 
No. 49 of 1906 of Subban, Rengan and 
Yaidyalinga, have been treated as evidence 
those persons having since died. There 
was, they deposed, a partition in 1887: 
but, according to them, it was an incom¬ 
plete one. Rengan stated that in pro¬ 
perty worth about Rs. 20,000 Adaikkalam 
refused to give the others a share and that 
the Rs. 13,000 in question was a part 
of that Rs. 20,000. Referring to the un¬ 
dertaking by him, Subban and Vaidya- 
linga to redeem the first mortgage, this is 
what lie says: 

“It is only with tho idea of paying Rs. 13,COO 
to the plaintiff (Adaikkalam) that we obtained 
the document for Rs. 17,000." 

There is nothing worth noting in 
Vaidyalinga’s deposition, boyond tho fact 
that he spoke to the partition of 1887 and 
admitted that the sum of Rs. 13,000 be¬ 
longed to Adaikkalam. Subban was con¬ 
cerned with making out that the defence 
he set up in his written statement was 
true, namely, that he and his two brothers 
became the exclusive owners of Rs. 13,000. 
As regards the partition of 1887, he stated 
that it was an incomplete one, as Adaik¬ 
kalam did not include “ Athani village, 
some jewels and the deed for Rs. 13,000. 
11c then went on to suggest, that at the 
time of the second mortgage, Adaikkalam 
gave up his right to theRs. 13,000 saying: 

“that he (Adaikkalam) would adjust the sum of 
Rs. 13,000 from the unpartitioned jewels and 
other properties." 

What then emerges from these facts ? 
That Adaikkalam asserted at the parti¬ 
tion of 1887 his sole right to this sum, 
that it accordingly was not made the sub¬ 
ject of division, that in 1838, shortly after 
the partition, all the three brothers re¬ 
cognized his right; that two of them (Ren¬ 
gan and Yaidyalinga) in 1905 and 1906 ad¬ 
mitted his title in the assignments and in 
the suit that followed, gave evidence in 
support of it, and (this is significant) they 
have consistently adhered to this position 
and have never since claimed any right in 
the suit amount. 
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Moreover, the burden was upon Subban 
to prove that the partition was not a com¬ 
plete one. When it is admitted or proved 
that a partition has already taken place 
the presumption ’is that it has been a 
complete partition and it lies upon a person 
alleging that family property, in the ex¬ 
clusive possession of one of the members 
of the family after such partition, is liable 
to be partitioned, to make good his allega¬ 
tion by proof. Narayan Babaji v. Nana 
Manoliar (2) at p. 177. There is no pre¬ 
sumption that any property was excluded 
at a partition; on the contrary, the burden 
lies upon him who alleges exclusion' to 
establish his assertion. Kailas Chandra 
Nag v. Bijay Chandra Nag (3). Both on 
the evidence and the probabilities, we 
must find that Subban’s claim to a fifth 
of this sum is unfounded. The finding to 
the contrary of the lower Court in C. S. 
No. 19 of 1924, one of the two suits out 
of which these appeals arise given as it 
was before the recent adjudication by the 
High Court, is not entitled to any weight. 

Now that Subban has no case on the 
merits, can he succeed on the point of res 
judicata ? In O. S. No. 49 of 1906 there 
was a finding that tho money belonged to 
the five brothers, but in spito of it Adaik- 
kalam’s suit was decreed. Tho decree far 
from being based on the finding as to the 
ownership of the money, was made “in 
spite of it.” In such a caso, no issue de¬ 
cided against the plaintiff can be res judi¬ 
cata. The law on the point may be thus 
|stated. If the decreo is wholly in favour 
of tho defendant no issuo decided against 
him can operate as re3 judicata so as to 
bind him in a subsequent suit, for he can¬ 
not appeal from a finding on any such 
issue. Conversely, if the plaintiff’s suit 
is decreed in its entirety no issuo decided 
against him can bo res judicata for ho can- 
inot appeal from a finding on any such 
jissuo the decree being wholly in his fa¬ 
vour: seo Mulla’s Civil Procedure Code, 
Commentaries on S. 11 . The first part 
of this rulo is illustrated by Hun Bahadur 
Singh v. Lucho Koer (4). The suit was 
brought by a Hindu against tho widow of 
bis doceasod brother claiming his property 
by right of survivorship. The suit was 
dismissed upon a technical ground; but it 
was nevortholoss found as a question of 

(2) [18701 7 B. H. 0. B. 158. 

(3) A. I. R. 1923 Cal. 18=72 I. C. 680. 

(4) [18861 11 Cal. 301 = 12 I. A. 23=4 R,»r. 

602 (P. C.). 


fact that the brothers were joint in estate. 
In this case tho widow wholly succeeded, 
although the finding was against her. The 
Judicial Committee held that the finding 
did not constitute res judicata against the 
widow. Midnapore Zamindari Co. Ltd. 
v. Naresh Narain Jiai (5), recognizes the 
same principle. In a suit against certain 
tenants, they pleaded: (l) occupancy right; 
(2) that the suit was premature. 

The High Court dismissed the suit on 
the ground that the suit was premature, 
but gave a finding that the tenants had 
no occupancy right. Their Lordships 
held that the finding on the question of 
occupancy rights did not operate as res 
judicata against the tenants as the decree 
was wholly in their favour and they could 
not have appealed from the finding; see 
pp. 467 and 468. 

The second part of the rule (it is with 
this we are concerned) is illustrated by 
Iiango v. Muniyappa (6). A alleging 
that ho was the adopted son of X sue l P 
to recover certain property granted to him 
by X under a deed. The Court found that 
A was not the adopted son of X, but that 
he was nevertheless entitled to the pro¬ 
perty under the deed and a decree was 
passed for A. A's suit was thus decreel 
in its entirety, in spite of the fin ling 
against him on tho question of adoption. 
It was held that that finding did not op¬ 
erate as res judicata in a subsequent suit 
between A and B; for the decree having 
been in favour of A, A could not have ap¬ 
pealed from the finding that was adverse 
to him. 

But, contends Mr. Sankara Ayyar, tho 
learned counsel for Subban, the High 
Court did not give merely a finding, but 
made it the basis of a part of their decree. 
As the money was held to be the property 
of the joint family (Mr. Sankara Ayyar 
contonds), tho High Court, in order to 
safeguard its interests, directed Adaik- 
kalam to give security. The judgment, 
wo must say, is not clear on the point. 
Was this direction given as a necessary- 
consequence of their finding or on account 
of the offer made by Adaikkalam’s coun¬ 
sol? However wo consider it unneces¬ 
sary to oxamino this point further, having 
regard to our view on the next contention 
of Mr. Sitarama Rao as to res judicata 
with whi ch wo shall now deal. 

(6) A. I. R. 1922 P. 0. 241=64 I. 0. 

I. A. 49=48 Cal. 460 (P. C.). 

(6) [1899] 23 Bom. 296. 


231=48 
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That contention, in our opinion, must 
prevail. In the previous suit, was this 
question as to the ownership of the money 
directly and substantially in issue between 
the same parties, that is to say, between 
Adaikkalam and Subban ? It was the 
zamindar (as we have pointed out) that 
pleaded that the money was the property 
of the joint family. Subban, far from 
pleading that it was his property, alleged 
that it belonged exclusively to the last 
three brothers. The other members of 
the coparcenary had not been impleaded 
and can it be said that Subban was re¬ 
presenting the absent members ? The 
case he set up was adverse to their in¬ 
terests and the point on which the finding 
in question was given was different from 
the one he raised. Supposing the finding 
had been against the joint family could 
the absent members have been bound ? If 
it could not have been res judicata against 
them, it could not be res judicata in their 
favour. The mere presence of a party on 
the record is not decisive of the question 
when res judicata is raised: see Malhi 
Kumar v. I maraud din (7), where it was 
pointed out that the plaintiff and the 
newly added defendants were not at issue 
on the point raised: see also Ramdasv. 
Vazir Saheb (8). We cannot accept Mr. 
Sankara Ayyar’s argument that because 
Subban happened to be a party to that 
suit he could take advantage of the find¬ 
ing, although, his absent brothers could 
not. In 0. S. No. 49 of 1906 it was not 
the exclusive title of the last three bro¬ 
thers that was found, but the joint title 
of all the five. If the Court had found 
in favour of Subban's case Adaikkalam 
would have had no right at all- But in 
the present suits his right to a fifth is 
admitted by Subban and it is on the foot¬ 
ing that each of the other brothers has 
likewise a fifth share that Subban has now 
claimed a share for himself. We must 
therefore decide that the finding in the 
previous suit does not constitute res judi¬ 
cata in Subban's favour. 

The lower Court has also held on the 
point of res judicata against Subban, but 
on an erroneous ground. 

We have thus held that Subban can¬ 
not succeed on the point of res judicata. 
Wo have further held that on the merits 
he is bound to fail. In this view, it is 
unnecessary to decide the other points 

(7) 119051 27 All. 59=1 A. L. -1. 863. 

(S) LlOOl] 25 Bom. 5S9=3 Bom. L. R. 179. 


raised in the case. The result is that the 
decree of the lower Court in 0. S. No. 19 
of 1924 is confirmed and the appeal (No. 
173 of 1929) is dismissed with costs. It 
follows that Appeal No. 376 of 1924 is 
also dismissed, but we make no order as 
to costs. 

P.R.S./p.N. Appeal dismissed 
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Jackson, J. 

(Raja Srimathu) Muthuvijaya Ragku- 
natha Doraisingam —Defendant—Appel¬ 
lant. T ... . 

V. 

N. A. Swaminathan Chettiar and others 
—Plaintiffs—Respondents. 

Second Appeal No. 678 of 1928, Deci¬ 
ded on 9th October 1931, against decree 
of Court of Sub-Judge, Sivaganga, in 

Appeal Suit No. 36 of 1926. 

Civil P. C. (1908), O. 22, R. 11-Joint 
decree-holders—Abatement of appeal against 
one operates as abatement against all. 

When an appeal abates against one of several 
joint decree-holders it abates against all. 

IP 213 C 1] 

IC. Kuttikrishna Menon —for Appel¬ 
lant. 

M. Patanjali Sastn —for Respondents. 

Judgment.—The short point in this 
second appeal is whether when the suit 
abates against one of soveral joint decree- 
holders it abates against all. The District, 
Munsif decreed 

“that plaintiff and defendants G to 31 be put in 
possession of the Rajali Kaduvetti fields." 

The appeal abated against defendant 25. 
The appellant, defendant 1, wants it de¬ 
clared that the decree-holders have no 
right to the fields, or to disturb his occu¬ 
pation. Now defendant 25 under the de¬ 
cree gets the right and can oust defendant 
1. Is it worthwhile considering whether 
the remaining defendants have or havo 
not the right? The line of argument is 
that if these remaining defendants he.d 
brought a bona fide representative suit 
they could have litigated the right of 
defendant 25, and this appeal can go on in 
his absence on the same line cf reasoning. 
This illustrates the danger of carrying 
principles applicable to one set of circum¬ 
stances into another. In Sonacnalavi- 
Pill at v. Kumaravelu Chettiar (l) it has 
been ruled that where persons litigate 
bona fide in respect of a common right the 
suit will operate as res judicata, against 
others enjoying this commo n rig ht , ev g] 1 
ITTaXu. 192S Mad. 77=107 1. 0. 626= 
51 Mad. 123 (F.B.). 
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though they have received no notice under 
O. 1, R. 8 of the suit. 

But here we have a person who has 
been a party to the suit and has obtained 
a decree, and it is impossible by analogy 
to say that his right can he litigated in 
his absence by other persons on appeal. 
The correct view, with all respect, is 
clearly laid down in Srinivasalu Clietti 
v. Guraviah (2). The appeal must be 
dismissed: cf. Mania Bux v. Chanan 
Mai (3). Nor can it be argued that the 
absence of defendant 25 is immaterial be¬ 
cause the interest of the defendants are 
separable as in Sant Singh v. Golah 
Singh (4). In the decree defendant 25 is 
not given a separate interest apart from 
that of the other defendants, and his right 
cannot be cut up in his absence. The ap¬ 
peal fails and is dismissed with costs. 

P.R.S. /b.v . A ppeal dismissed. 

(2) A. I. R. 1927 Mad. 505=101 I. 0. 655. 

(S) A. I. R. 1920 Lah. 332=94 I. C. 503. 

(4) A. I. R. 1928 Lah. 572=114 I. C 417 = 
10 Lnh. 7 (F.B.). 
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Waller and Pandalai, JJ. 

Pichiguntla Katti Ramudu —Prisoner 
—Accused. 

v. 

Emperor —Opposite Party. 

Referred Trial No. 115 of 1931, and 
Criminal Appoal No. 398 of 1931, Decided 
on 9th October 1931. 

Madras Children Act (1920), S. 37— ‘Due 
enquiry’’ should be made about the actual age 
of child—Burden of proof that accused is 
child rests on accused. 

„ 11 » 8 quha clear that S. 37 requires that a 
duo inquiry” into ago shall be made and that 
evidence shall bo takon. There is a tendency 
among Judges and Magistrates to bo content with 
tho most perfunctory inquiry and to find that an 
accused is a young person on most inadequate 
ovidonco, Tho burden of proof in such a matter 
must be on the accused, though, naturally in auy 

case of doubt tho Judge would be careful to give 

1 10 ‘i 0ne T f l t . ° f th0 dOUbt - Put tho doubt 
must lx, real I t is obviously most desirable from 
several points of v,cw that a declaration of ago 
under S. 3< should not bo mude except on adequate 
and proper evidence. [p 2H Ol] 

K. W. Rama Rao —for Accused. 

Public Prosecutor —for the Crown. 

Judgment. This case discloses a cal¬ 
lousness and disregard for human life, 
which arc absolutely horrifying. The ap¬ 
pellant and his co-accusorl have been con¬ 
victed of tho murder of a little boy called 
Naganna. Ho was as usual, engaged in 
tending his father’s goats. The accused 
were in need of money to spond at a fair 


and decided to steal some of the goats. 
They stole one, squeezed its throat and 
killed it. When they caught another, it 
bleated and Naganna ran up and threat¬ 
ened to tell his father. The appellant 
then knocked him down, held him fast 
and told the other accused to draw a 
knife from his waist and cut the boy’s 
throat. This accused 2 proceeded to do 
with as little compunction as if he had 
been cutting the throat of a goat. They 
then hid tho body till night when they 
dropped it into a well and made off with 
the living goat, which they left with P. 
W. 7. Naganna's father found in the 
evening that his son and two of his goats 
were missing. Learning from P. W. 4 
that he had seen the accused at the placo 
where his son had been and talking to him 
he made a search and eventually found 
one of the goats lying dead and some 
traces of blood. Ho communicated with 
the authorities and the police came. 
Having information that the accused were 
in hiding in a cave, the Sub-Inspector 
and others arrested them, after which they 
pointed out the well into which the body 
had been thrown and it was recovered. 
Thoy also gave information about the 
goats entrusted by them to P. W. 7, and 
it was identified by Naganna's father as 
bis missing goat. Some that later, both 
of them made full confessions to the Sub- 
Magistrate. They have retracted those 
confessions, but every precaution was 
taken to ensure that they were volun¬ 
tarily made and we can find no ground for 
concluding that they wero tho result of 
pressure. There is therefore a complete 
and conclusive case. Wo think that tho 
Judge and three of the assessors were 
right in finding that the accused were 
guilty. The fourth assessor differed from 
thorn because there were no eyewitnesses 
which was of course, no reason at all. We 
must confirm tho conviction of the appel¬ 
lant. The sentence is tho only possible 
sentence and that also is confirmed. 

The other accused has not appealed, 
the Judge finding that he was only four¬ 
teen yoar3 of age and therefore commit¬ 
ted him to a Senior Certified School 
for a period of four years. We think 
it our duty to point out that this 
finding was arrived at on quite inade¬ 
quate evidence. The Doctor was asked, 
in the course of his cross-examina¬ 
tion, what he thought the age of accused 2 
was and he replied: “Fourteen.” Asked fur- 
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ther for his reason, the only reason he 
gave was that he had not cut his wisdom 
teeth. That was by itself, a quite insuffi¬ 
cient basis for his opinion, as on statis¬ 
tics, wisdom teeth are at least as likely 
to be cut after as before sixteen years of 
age. In addition to which accused 2 had 
himself given his age as seventeen. It is 
quite clear that S. 37, Children Act, re¬ 
quires that a “due inquiry” into age shall 
be made and that evidence shall be taken. 
We have noticed a tendency among Judges 
and Magistrates to be content with the 
most perfunctory enquiry and to find 
that an accused is a young person on most 
inadequate evidence. The burden of proof 
in such a matter must be on the accused, 
though naturally, in any case of doubt, the 
Judge would be careful to give him the 
benefit of the doubt. But the doubt must 
be real. It is obviously most desirable 
from several points of view that a decla¬ 
ration of age under S. 37 should not be 
made except on adequate and proper evi¬ 
dence. In the first place, it is important 
from the point of view of the public in¬ 
terest, that criminals should suffer the 
legal penalty for their offences and not es¬ 
cape on an unduly lenient finding as to age. 
In the next, a proper inquiry and finding 
are essential, for the declaration of age is 
final and cannot be interfered wit 1 in a b' 
peal or revision. Lastly there is le ques- 
lion of the length of detention in the 
Certified School. In tins particular case, 
the doctor, in re-exanunation was ready 
to put the age up to 15 and yet the Judge 
committed the accused (or four years—a 
vear longer than was necessary. 

p.r.s./b.v. Order accordingly. 
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Wallace, J. 

Ganapathy Goundan — Accused 1 
Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Misc. Petn. No. 723 of 1931, 
Decided on 23rd November 1931, from 
judgment of Stationary Second Class 
Magistrate, Palladam, in P. R. C. No. 14 
of 1931. 

❖ (a) Criminal P. C. (1898), S. 197 (1)— 
"While acting or purporting to act in dis- 
charge of his official duty" — Meaning ex¬ 
plained. 

la S. 197 the phrase “while acting or purport¬ 
ing to act in the discharge of his official duty," 


means doing or purporting to do the sort of act 
which the law or rules framed under the law 
allow him to do by virtue of his office. To re¬ 
quire sanction for his prosecution it must be an 
act which has some connexion, other than acci¬ 
dental or temporary, with what he is doing or 
purporting to do in the exercise of his official 
duty, i.e., be the sort of act which he is em¬ 
powered to do by virtue of his office. 

|P 214 C 2 ; P 215 C 1] 

❖ ❖(b) Criminal P. C. (1898), S. 197 (1) 
— Village Magistrate confining persons sus¬ 
pected of murder and torturing them to 
extort confession charged with offencesunder 
Ss. 330, 343 and 348, I. P. C. — Sanction 
is required under S. 197 for prosecuting him 
under Ss. 343 and 348, 1. P. C., but for S. 330 
no sanction is required—Penal Code (1860), 
Ss. 330, 343 and 348. 

A Village Magistrate held in confinement cer¬ 
tain persons who were suspected to have commit¬ 
ted a murder and also tortured them in order to 
extort a confession from them. He was charged 
for committing offences under Ss. 330, 343 and 
348, I. P. C. 

Held : that sanction to prosecute him under 
Ss. 343 and 348, I. P. C., was required under 
S. 197 (1), Criminal P. C., but for prosecuting him 
under S. 380, J, P. C. no such sanction was re¬ 
quired: A. I. B. 1929 Mad. 172 and A I. It. 1927 
Mad. 5GG, lief. ; A. I. H. 1929 Mad. G59, Dixt. 

IP 215 on 

K. S. Jayarama Ayyar and B. Desikan 
—for Petitioner. 

Public Prosecutor —for the Crown. 

Order. — Petitioner seeks to have 
quashed the order of the Sub-Magistrate, 
Palladam, committing him for trial to the 
Sessions Court, Coimbatore, for offences 
under Ss. 330, 343 and 348, I.P.C. Peti¬ 
tioner is a Village Magistrate and contends 
that the commitment is invalid for want 
of sanction under S. 197 (l), Criminal 
P. C. The allegation is that on a com¬ 
plaint put in to him by D. W. 6, brother 
of a woman called Ramakkal, wife of 
P. W. 2, petitioner sent for V. Ws. 1, 2 
and 3 at different times, had them brought 
by the village menials to the chavadi and 
shut them up there, and while they were 
there also tortured P. Ws. 1 and 2 by 
pushing needles under their finger nails, 
in order to extort a confession of the 
murder. As a matter of fact, the woman 
had not been murdered and turned up 
later safe and sound. It is urged that as 
the Village Munsif has authority to arrest 
and confine suspected murderers, the 
alleged offences were committed by him 
“while acting or purporting to act in the 
discharge of his official duty. 

The exact import of that phrase and of; 
the vaguer phrase which stood in its place 
prior to the amendment of 1923 has ceD 
the subject of numerous decisions. M) 
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own view is that the phrase in the amen¬ 
ded section means : 

"doing or purporting to do the sort of act which 
the law or rules framed under the law allow him 
to do by virtue of his office.” 

It is only in respect of acts done under 
colour of his office that a Village Munsif is 
entitled to and is given protection under 
the section. In this view there is no 
difficulty in deciding the case so far as the 
allegation of wrongful confinement is con¬ 
cerned. Confinement of a person on sus¬ 
picion that he has committed a murder is 
permitted to the Village Munsif by S. 13, 
Madras Village Police Regulation, 11 of 
( 1816. So that such confinement is the 
sort of act which the law will in certain 
circumstances permit. In a case then 
whore the circumstances do not in law 
justify the confinement, the Village Munsif 
would nevertheless lie purporting to do an 
Act which is permitted by virtue of his 
office and S. 197 would apply. The charge 
under Ss. 313 and 348 involves the charge 
of wrongful confinement an 1 therefore will 
require previous sanction under S. 197. 
But whero the act is not the sort of act 
which the Village Munsif is permitted by 
the law to do, I do not see how it can be 
contended that in committing it he is 
acting or purporting to act in the dis¬ 
charge of his official duty. It cannot bo 
contended that his official duty permits 
him to do anything of the nature of caus¬ 
ing hurt or applying torture to persons 
confined by him lawfully or under pretext 
of law. 1 would therefore bo prepared to 
hold that in the matter of the alleged 
joffonco under S. 330 no sanction is re¬ 
quired. 

It is argued for petitioner that my view 
is opposed to the latest ruling of a Bench 
of this Court in Gangaraju v. Venlci (l), 
and that that ruling is to be interpreted 
as laying down that, when the Village 
Munsif has star tod out on an official Act 
and so long as ho is continuing to carry 
out that Act, anything and everything he 
does in connexion with that Act is done 
or purports to bo dono in his official capa¬ 
city, so that, as I put it to petitioner’s 
learned counsel, if the Village Munsif, by 
virtue of his oflico, puts a woman in con¬ 
finement and then commits rape on or 
adultery with her, or murders her, he is 
doing those thi ngs while acting or purport 

(1) A. I. R. 1929 Mad. 659=1929 Cr. 0. 140= 

118 I. 0. 102=80 Cr. L. J. 861=52 Mad. 
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ing to act in his official capacity. I do 
not think the Bench intended to lay down 
any such proposition. 

It is a sound rule that no judgment is 
to be pressed further than was necessary 
for the facts of the case with which it was 
dealing. The offence alleged in Ganga- 
rajux. Venki (l) was wrongful confinement 
an act which, as I have already noted, 
might be and in that was a clear case of 
the Village Munsif purporting to Act in 
his official capacity. My attention was 
specially called to the words of the learned 
Judge at p. 608 : 

‘‘We hold that, if the offence alleged was commit¬ 
ted by the public servant, while he was actually 
engaged in or purported to be engaged in the dis¬ 
charge of his official duty, sanction is required,” 

and to the dissent of the learned Judges 
to the ruling of Curgenven, J., in Siva- 
ramakrishna Ayyar v. Scshappa (2). I 
do not imagine that the learned Judges 
intended to lay down that for any act 
whatsoever amounting to an offence done 
by the Village Munsif during the time 
when he was discharging or purporting to 
discharge his official duty, whether it had 
any connexion with his official duty or 
not, sanction would he required for his 
prosecution. It must, as I have said, he 
an act which lias some connexion, other 
than accidental or temporary, with what 
ho is doing or purporting to do in the 
exercise of his official duty, i.e., be the 
sort of act which he is empowered to do 
by virtue of his office. In this view of 
Gangaraju v. Venki (1) I do not see 
any necessity to refer the matter to a 
Full Bench. My view is in accordance 
with that of Jackson, J., in K. llaja Rao 
v. T. Ramaswamy (3). I hold therefore 
sanction is necessary for the prosecution 
of the offences under Ss. 343 and 348, hut 
not for that under S. 330. I therefore 
quash the commitment for offences undor 
Ss. 343 and 348. The trial will proceed 
for the offence under S. 330. 

P.R.S./B.V. Order accordingly. 

9 

(2) A. I. R. 1929 Mad. 172=116 I. 0. 248=30 

Cr. Ij. J- 396=52 Mad. 347. 

(3) A. I. R. 1927 Mad. 566=102 I. C. 317=28 

Cr. L. J. 539=50 Mad. 754. 















216 Madras Subramanyam V. Veeraraghavdlu (Jackson, J.) 1932c 


A. I. R. 1932 Madras 216 

Jackson, J. 

( Gadamchetty ) Subramanyam — Peti¬ 
tioner. 

v. 

( Dronadthula) Veeraraghavulu — Res¬ 
pondent. 

Criminal Revn. Case No. 294 of 1931, 
and Criminal Revn. Petn. No. 263 of 1931 i 
Decided on 21st October 1931, from order 
of Sess. Judge, Guntur Division, D/- 15th 
January 1931, and made in Criminal 
Revn. Petn. No. 13 of 1930. 

(a) Criminal P. C. (1898), Ss. 436 and 437- 
Discharge of accused charged with forgery— 
Sessions Judge moved under Ss. 436 and 437 

Judge should order further inquiry if neces¬ 
sary or dismiss application—Pendency of suit 
by accused in civil Court in the matter is 
irrelevant. 

V> lieie, ou the discharge of the accused charged 
with forgery, the Sessions Judge is moved under 
Ss. 436 and 437, the Judge, if he thinks further 
inquiry necessary, should proceed under Ss. 436 
and 487, and if lie does not, he should dismiss 
the application. He has full discretion in the 
matter. The circumstances that the accused has 
lodged a civil suit in respect of the same matter 
is absolutely irrelevant to the question which is 
before the Judge, whether the discharge of the 
accused should or should not be set aside. 

|P 216 C 1, 2] 

(b) Criminal P. C. (1898), Sch. 2 — Forgery- 
Trial— Penal Code, S. 463. 

Forgery is an offence of too grave a public im¬ 
portance to be made merely triable by Subordi¬ 
nate Magistrate. 216 C 2] 

V. Govindarajachari and K. Krishna- 
murtliy —for Petitioner. 

Konda Kottayya —for Respondent. 

Public Prosecutoi —for the Crown. 

Order. — The petitioner complained 
against the counter-petitioner for forgery; 
the counter-petitioner then filed a civil 
suit in regard to the same matter. The 
Sub-Magistrate discharged the accused, 
and the Sessions Judge when moved under 
Ss. 436 and 437, Criminal P. C., was ap¬ 
parently disposed to order further inquiry 
but did not do so because the prosecution 
of the complaint would be “embarrassing 
to the civil Court” without being “con¬ 
clusive or even useful.” The matter “had 
better be left to the civil Courts in the 
first instance” with a strong precept that 
if the civil Court thinks the criminal 
charge substantiated, it will have “no 
compunction” in taking criminal action. 

This order has little merit. If the 


Judge thinks further inquiry necessary, 
he should proceed under S. 436 or S. 437; 
and if he does not he should dismiss the 
application. As he says himself, he has a| 
full discretion in the matter. But to such 
a matter the comparison between civil 
and criminal Courts is quite irrelevant. 
If a man accused of forgery lodges a civil 
suit it cannot be said that his trial should 
be stayed because it may embarrass the 
Court that tries the suit. In the first 
place it will not embarrass it, and in the 
second, it is entirely immaterial to the 
administration of criminal justice whether 
it embarrasses' it or not. Of course a 
criminal conviction duly upheld is both 
conclusive and useful. There is no justi-, 
fication for the view that civil Courts are 
a better forum than criminal Courts for 
judging issues of fact. Therefore the cir¬ 
cumstance that this accused person has 
chosen to lodge a civil suit is absolutely 
irrelevant to the question which was be¬ 
fore the Judge, whether his discharge 
should or should not be set aside. 

Turning to the real question it is found 
that the complainant and the accused 
settled their account with no mention at 
all of the lists which subsequently ap¬ 
peared and are impugned as forgeries. As 
the learned Judge says Exs. F, S and Iv 
go a great way towards showing that 
Exs. O and P cannot be genuine transac¬ 
tions. That being so, the Court of com¬ 
mittal was not in law justified in dis¬ 
charging the accused. Forgery is an of¬ 
fence of too grave a public importance to 
be made merely triable by Sub-Magistrates. 

The learned Judge is directed to proceed 
under S. 437, which is really the logical 
conclusion of his fifth paragraph and have 
the case brought up to the Sessions. It 
may be observed, as this Court has had occa¬ 
sion to remark before that the matter will 
then be tried by the same person as would 
in the ordinary course be ultimately seised 
of it on the civil side. So long as the 
District and the Sessions jurisdiction is 
vested in the same person these invidious 
comparisons between civil and criminal 
Courts are utterly beside the point. 

The petition is allowed. 

P.R.S./k.m. Petition allowed. 
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Jackson, J. 

(Pulikeezha Variyath ) Gopal Menon — 
Defendant—Petitioner. 

v. 

Raman Menon and others —Plaintiffs— 
Opposite Parties. 

Civil Rovn. Petn. No. 666 of 1931, De¬ 
cided on 3rd November 1931, to revise 
order of Dist. Court, South Malabar, in 
Civil Misc. Appeal No. 47 of 1930. 

(a) Jurisdiction— Valuation— Suit for re¬ 
demption of kanom with added prayer for 
damages—Proper valuation for jurisdiction 
is principal amount and not that amount plus 
damages claimed. 

Where a suit is filed for the redemption of a 
kanom with an added prayer for a certain sum 
by way of damages, the proper valuation for juris¬ 
diction is the principal amount secured and not 
that amount plus the damages claimed : 1G 
Mad. 328, lie/.; 5 Mad. 284 (F.B.); 39 Mad. 447; 
A. I. R. 1931 Mad. 479 and A. I. R • 192G Mad. 
7G4, Rel. on. [P 217 C 2j 

(b) Civil P. C. (1908). S. 115—Suit sent for 
trial to wrong Court—It is material irregu¬ 
larity—S. 115 applies. 

A District Court acts with material irregu¬ 
larity when it sends a suit for trial to the wrong 
Court, so as to attract the provisions of S. 115. 

IP 217 C 2 j 

K. P. M. Menon —for Petitioner. 

A. Parameswaram —for Oppo-ite Par¬ 
ties 

Judgment. —Petitioner seeks to revise 
the order of the District Judge, Calicut, 
in C. M. A. No. 47 of 1930 in the matter 
of court-fees. Plaintiff sued in redemp¬ 
tion of a kanom with the added prayer 
for Rs. 1,100 by way of damages. The 
question for determination is whether the 
value of the suit for the purposes of 
jurisdiction is the kanom amount plus 
this Rs. 1,100 or the knnuin amount 
alone. Upon the answer will depend 
whether the suit is triable by Sub-Judge 
or Munsif. 

H has been hold in Zamorin oj Calicut 
v. Narayana (i) that in a suit for re¬ 
demption of a kanom the value of the im¬ 
provements is not to bo calculated in as¬ 
certaining the value of the suit for the 
purposes of jurisdiction. Tn Knnna 
Panilckar v. Karnnakara (2) it is held 
that if there aro two distinct causes of ac¬ 
tion, namely, the claim for redemption, 
and for arrears of rent, the value of the 
suit is the aggregate value of those two 
heads of relief. In Jallaldeen Marak- 
kayar v. Vijayaswami (3), Zamorin of 

(1) 1.18821 6 Mad. 284 (F.B.). 

2) [18931 1G Mad. 328. 

(3) L191G] 39 Mad. 447=28 I. 0. 024. 


Calicut v. Narayana (l) is affirmed. The 
amount of the principal debt must be 
taken as determining the jurisdiction. 
In Grandhi Pothanna v. Satyananrla 
Charyulu (4) the same rule is followed 
when the suit is for redemption and sur¬ 
plus profits obtained by the mortgagee. 

I have myself held that in those 
kanom redemption suits the claim for 
damages is in pari materia with the claim 
for improvements. Govindan Nayar v. 
Ithaletty (5). That ruling is based upon 
previous rulings, and so far as I know 
has been subsequently differed from. It 
would seem therefore that the proper) 
valuation for jurisdiction under the law 
is the principal amount secured, and not! 
that amount plus the damages claimed.! 
Whether Koruna Panikkar v. Karuna- 
kara (2) is or is not rightly decided 
when the surplusage is a claim for rent, 

I am not required to decide. When the 
surplusage is a claim for damages, the 
law is clear. 

The learned Judge seems to be of the 
same opinion, but ho holds that the plain¬ 
tiff has an option if he likes of treating 
his two claims as distinct causes of action 
paying the higher court-fee, and assuming 
the higher valuation for jurisdiction. 
Jallaldeen Marakkayar v. Vijayaswami 
(3) is authority for holding that an erro¬ 
neous payment of court-fee cannot affect 
jurisdiction. There the plaintiff paid on 
Rs. 7,218 when lie need only have paid 
dn Rs. 3,899, but the appeal nevertheless, 
was referred to the District Court, the 
High Court refusing to entertain it. 

Finally it is argue 1 that this Court will 
not interfere in revision if the Subordi¬ 
nate Judge is directed by the District 
Judgo to hear a suit which by the provi¬ 
sion of S. 15, Civil P. C., should he heard 
by the Munsif; because although the 
bearing by the Subordinate Judgo in¬ 
fringes that section, be nevertheless lias 
jurisdiction to hear tho suit. I think it 
must be held that the Court acts with 
material irregularity when it sends a 
suit, for trial to the wrong Court. 

The petition must be allowed with 
costs here and in the lower appellate 
Court. 

P.R.S./B.V, Revision allowed. 

4) A. I. R. 1981 Mad. 479=182 I. C. 817. 

6 ) A. I. R. 1920 Mod. 704. 
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Jackson, J. 

M uthukumaraswami Mud alia? —Plain¬ 
tiff—Appellant. 


v. 

Govinda Padayachi and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1385 of 1927, De¬ 
cided on 8th October 1931, against decree 
of Dist. Court, South Arcot, in A. S. No. 
86 of 1926. ' 

(a) Evidence Act (1872), S. 92 —Mortgagors 
undertaking that severally owned hypothecs 
shall be rateably liable — Oral agreement 
varying terms of document is not admissible 
— T. P. Act (1882), S. 82. 

• Where the terms of the mortgage contract are 
reduced as required by law to writing on oral 
agreement varying those terms cannot be admit¬ 
ted in evidence. No proviso to S. 92 saves what 
in fact runs directly counter to its main provi¬ 
sion. If the mortgagors undertake certain obliga¬ 
tions as for instance that the severally owned 
items of the hypotheca shall be rateably liable, 
one mortgagor can no more set up an oral agree¬ 
ment against his fellow mortgagor for the pur¬ 
pose of varying the terms of the document than 
he could as against his mortgagee: 44 Cal. 162 
and 18 I. C. G9G, Rel. on.; 10 All. 421 and 25 All. 
837, not Foil. (P 218 C 21 

(b) Transfer of Property Act (1882), S. 82 
—"Contract to contrary'’ is not subsequent 
-contract between mortgagors — (Obiter.). 

Obiter .—The “contract to the contrary’’ in 
S. 82 is not a subsequent contract between mort¬ 
gagors and if by a subsequent contract 11,or ‘ 
gagors distribute their liabilities among icm 
selves that is their personal contract wine « < • 

not run with the land.: 24 Mad. 85, c ' „ 

A. I. R. 1927 Mad. 108G, Ref. LI 219 O 1) 

M. S. Vaidyanatha Ayyar for Ap¬ 


pellant. . , „ , 

T D Srinivasachan for Respondents. 

judgment —Defendants 1 and 2 and 
two persons Kesavan and Mottayya Sam- 
lmn mortgaged to Ammani Mudali: (l) de¬ 
fendant l‘s items 1 to 4; (2) defendant 
2’s item 5, and (3) the holding of Kesavan 
und Mottayya Samban. 

Plantiff has bought the Kesavan- 
Mottayya Samban holding. 

Ammani Mudali’s assignee filed O. S. 
No. 173 of 1929, and obtained the decree 
Ex. F. When it was executed, plaintiff 
paid off the whole mortgage debt. He 
now sues for contribution by virtue of 
S. 82, T. P. Act. 

Defendant 2 remains ex parte. Defendant 
1 pleads that in the original mortgage by 
an oral agreement be was only a surety 
und it was agreed with the mortgagee 
that his property would not he liable to 
contribution. 

The lower appellate Court has upheld 
this plea and hence the appeal. 


When the terms of the mortgage con¬ 
tract were reduced as required by law to 
writing it is difficult to see how an oral 
agreement varying those terms can be ad¬ 
mitted in evidence. No proviso to S. 92, 
Evidence Act, saves what, in fact runs 
directly counter to its main provision. 
It is hardly necessary to fortify this pro¬ 
position by case law, hut Krishna Chan¬ 
dra Barman v. Sanat Kumar Das (l) is 
directly in point. Also Narasimma v. 
Bamasami (2). 

The respondent relies upon Mulchand 
v. Mad ho Bam (3) and its .affirmation in 
Shamsh-ul-Jahan Beegum v. Ahmad 
Wali Khan (4). It is there ruled that 
S. 92 only applies to the parties to the 
instrument who are ranged on opposite 
sides, like vendor and vendee, or mort¬ 
gagor and mortgagee, and any exclusion 
of evidence varying the contractual rela¬ 
tions between the several vendees or 
mortgagors in a document would have the 
deplorable effect of diminishing the work 
of the Courts. I do not think that this 
distinction between the two sides can he 
read into the section. If the mortgagors 
have undertaken certain obligations, as 
for instance, that the severally owned 
items of the hypotheca shall he rateably 
liable, one mortgagor can no more set up 
an oral agreement against his fellow mort¬ 
gagor, for the purposo of varying the 
terms of the document than ho could as 
against his mortgagee. But in the present 
case the oral agreement set up is one bet¬ 
ween mortgagee and mortgagor. The 
definite plea is that although defendant 
came into the document as an ordinary 
mortgagor he agreed with the mortgagee 
that he would he in fact only a surety: 
see D. W. 1. Even Mulchand v. Madho 
Bam (3) will not cover these circum¬ 
stances. 

The next question is whether, suppos¬ 
ing oral agreement can be proved, plain¬ 
tiff is hound by it. The learned District 
Judge has been careful to confine his find¬ 
ing to the existence of a contract to the 
contrary within the meaning of S, 82, 
viz., a contract between mortgagor and 
mortgagee. Of course if there is such 
a contract provable plaintiff must he 
hound by it. It is as though the docu¬ 
ment in terms said that the debt must 

(1) 119171 44 Cal. 162=34 I. 0. 609. 

(2) [19131 18 I. C. 69G. 

(3) [18881 10 All. 421=(188S) A. W. N. 1‘27. 

(4) [1903] 25 All. 337=(1903) A. \Y- N. 64. 
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first fie satisfied against the Kesavan- 
Mottayyan Samfian fiolding with no rate¬ 
able liability upon the other items. 

But the argument, in this Court pro- 
ceded rather as though the agreement 
was between the mortgagors themselves, 
irrespective of the mortgagee. It is not 
suggested that mortgagors by themselves 
could alter the rateable liability under the 
document, otherwise “contract to the 
contrary” might mean contract between 
mortgagors, and that is not so: Ramabha- 
drachar v. Srinivasa Aygangar (5). But 
it is suggested that mortgagors can 
come to an agreement by themselves that 
they will not bo rateablv bound, and 
that agreement may run with the land. 
That would bo a distinct subsequent oral 
agreement under proviso 4 and would have 
to be in writing; and as in the present 
case there is nothing in writing it is only 
academic to discuss whether such agree¬ 
ment if it had been in writing would run 
with the land. But it may bo observed 
that Ramabhadrachar v. Srinivasa Ay- 
yangar (5) is clear authority that it 
would not. 

The respondent relies upon Veera- 
bhadra Pillai v. Kadambi Ramanuja 
Ayyangar (6) a complicated case which 
for present purpose may he reduced to its 
simplest terms. 

A and B mortgage their several pro¬ 
perties to Z. A and B Contract between 
themselves that A’s property shall not bo 
rateablv liable, when A sells it to D. C 
buys B's equity of redemption. Z brings 
C's property to sale. Can C demand rate¬ 
able contribution from A or his vendee 
j V under S. 82, T. P. Act. 

I should he inclined to hold that he 
;can. The contract to tho contrary in 
IS. 82 is not a subsequent contract Bet¬ 
ween mortgagors, and if mortgagors are 
Iploased to distribute their liabilities 
amongst thomselves, that is their per-' 
sonal contract, which does not run with 
tho land. If J) feels aggrieved when C 
comes down upon him for rateablo dis¬ 
tribution his remedy is against B and A, 
his vendors who made this personal con¬ 
tract. In Vecrabhadra Pillai v. Kadambi 
Ramanuja Ayyangar (6) defendant l's 
remedy lay against his vendors defen¬ 
dants 2 and 3 and Veeraraghavachavi who 
had guaranteed in Ex. 6 that his liability 

(5) 11901] 24 Mad. 85. 

(G) A. I. R. 1927 Mad. 1086=101 I. C. 833. 


under S. 82, T. P. Act, would be limited 
to a fixed amount. 

But as I observe this is merely acade¬ 
mic. There is no written contract bet¬ 
ween the mortgagors and the alleged oral 
agreement between the . mortgagor and 
mortgagee cannot he admitted in evidence. 

The appeal is allowed, and the decree 
of the District Munsif is restored with 
costs throughout. 

P.R.S./p.N. Appeal allowed. 

* A. I. R. 1932 Madras 219 

CURGENVEN, J. 

Rakkiyappa Theva n —Peti tioner. 

v. 

Nataraja Thevan —Opposite Party. 

Civil Revn. Petn. No. 1738 of 1927, 
Decided on 22nd October 1931, from 
decree of Dist. Munsif, Coimbatore, in 
Small Cause Suit No. 2587 of 192G. 

# Contract Act (1872), S. 25 (3)— Acknow¬ 
ledgment though not made to creditor, if 
unconditional may amount to promise—Cir¬ 
cumstances of each case should however be 
considered to see that there is nothing in 
conflict with such inference. 

An acknowledgment even when it is not made 
to a creditor, may if uneonditonal amount to a 
promise. But in adopting such extended meaning 
of the term “promise” it is highly necessary to 
examine the circumstances of each case to see 
that there is nothing in it in conliict with such 
an inference. 

A guardian executed a mortgage bond one of 
the torms of which was that tho mortgagee should 
retain a portion of the consideration in order to 
pay the debt, and the mortgagee did not in fact 
do so but tho fact remained that ho had assumed 
tho responsibility for doing so and he himself 
made a promise to that effect to the mortgagor : 

Held : that under tho circumstances any pre¬ 
sumption that the mortgagor hy acknowledgment 
contained in the mortgage bond made an implied 
promise to tho creditor was negatived by the cir¬ 
cumstances in which it'was made. S. 25, Cl. (3), 
did not therefore apply to the circumstances of 
tho cusc : 33 Cal. 1047 (P.C.) and A. I. II. 1929 
Lah. 591, Itcl. on. UP 220 C 1] 

V. Balasundaram Ayyar — for Peti¬ 
tioner. 

R. Desikan —for Opposito Party. 

Judgment.—Tho point takon is that 
a recital in a mortgage bond executed hy 
tho mother of defendant 1 amounted to a 
promise w ithin the definition of that term 
in the Contract Act and which was accor¬ 
dingly binding upon defendant 1 and 
sufficient to make him liable for tho 
amount of the promissory note. It must, 
no doubt bo accepted that an acknowledg¬ 
ment even when it is not made to the! 
creditor may, if unconditional, amount to! 
a promiso. That has been held by the! 




220 Madras Abhiramavalli v. Offl. Trustee (Madhavan Nair, J.) 


1932 


Privy Council in Maniram Seth v. Seth 
Uni)chand (l) and it has been followed in 
such a case as Hannu Bam v. Jhanda 
Singh, A. I. B. 1929 Lah. 591. But in 
adopting that very extended meaning of 
the term “promise” I think it is highly 
necessary to examine the circumstances of 
each case to see that there is nothing in it 
in conflict with such an inference. In 
this case, defendant l’s guardian executed 
a mortgage bond, one of the terms of 
which was that the mortgagee should 
retain a portion of the consideration in 
order to pay the debt. He did not in fact 
do so, but the fact remains that as bet¬ 
ween himself and his mortgagor he assumed 
responsibility for doing so, and he himself 
made a promise to that effect to the mort¬ 
gagor. It appears to me that in such 
circumstances any presumption that the 
mortgagor by the acknowledgment con¬ 
tained in the mortgage bond made an im¬ 
plied promise to the creditor is negatived 
by the circumstance in which it was made. 
The debtor made arrangements for the 
payment of the debt by somebody else. It 
is impossible to hold that at the same 
time the debtor promised to pay the debt 
ihimselt. I think accordingly there are no 
grounds for interfering with the finding 
of the lower Court that S. 25, Cl. 3, Con¬ 
tract Act, will not apply to circumstances 
such as this. There is no other point 
which can properly be taken in revision. 
The civil revision petition is dismissed 
with costs. 

P.E.S./r.M. _ Petition dismissed. 

(1) [1906] 33 Cal. 1047=33 I.A. 1G7=2 Gr.L.J. 

130 (P.C.). _ 
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Madhavan Nair, J. 

Abhiramavalli Ammal —Petitioner. 

v. 

The Official Trustee of Madras and 
others —Opposite Parties. 

Civil Misc. Appln. No. 861 of 1931, 
Decided on 30th April 1931. 

# Married Women’s Property Act (3 of 1874), 

S. 6—If intention of assured is clear on face 
of policy that policy should enure for bene¬ 
fit of h:s wife, then policy should be deemed 
trust for wife s benefit—No specific words 
are needed to express such intention. 

Section G states that the policy shall ou the 
face of it express that it is to be for the benefit of 
the wife and if it is so expressed, then it says the 
policy shall be deemed to be a trust for the'bene- 
fit of his wife. There is nothing in the language 
of S. G to show that the words “for the bene¬ 
fit of his wife’’ or other words corresponding to 
these should appear in the policy to enable the 


Court to infer a statutory trust in favour of the 
wife within the meaning of the section. If on 
reading the words used in the policy it appears 
that the assured has intended, in the event of his 
death, that the policy should enure to the benefit 
of his wife then the policy may be deemed to be a 
trust for her benefit. " [p 221 C 2] 

Where the language used in the policy is as 
follows : “To the assured or his wife Z if lie pre¬ 
deceases her” it must be deemed to be a policy of 
assurance expressed to be for the benefit of‘the 
wife of the assured though the express words “for 
the benefit of his wife” do not appear in the terms 
of the policy : 32 I. C. 991 and In re Fleet- 

wood's Policy, (1926) 1 Ch. D. 48, Iiel. on ; In re 
Mellor's Policy, 6 Ch. D. 127; Inre Mcllor's 
Policy, (1878) 7 Ch. D. 200; In re Adam's 
Policy Trusts, (1883) 23 Ch. D. 525 ; In re 
Scyton v. Satterthwaite, (1887) 34 Ch. D. 511; 
In re M, (1899) 1 Ch. D. 79; Griffith's Policy, 
(1903) 1 Ch. L. 739 and Griffths v. Fleminy, 
(1909) 1 K. B. 805, Expl. IP 222 C 1] 

S. Jagadisa Ayyar —for Petitioner. 

S. Duraisivami Ayyar for V. Sundara- 
rajan —for Opposite Parties. 

Judgment. —This is an application to 
show cause why the Official Trustee of 
Madras be not directed as Trustee of the 
petitioner herein to recover on her behalf 
of the amount due under Policy No. 6u33 
of R. Srinivasa Aiyar, deceased, effected 
with the United India Life Assurance 
Company and to pay the same to the peti¬ 
tioner. The petitioner, Abhiramavalli 
Ammal, is the widow of R. Srinivasa 
Aiyar who was the Head Master of Saint 
Antony’s Secondary School, Nogapatam. 
The petition is opposed by his two bro¬ 
thers. The late Mr. Srinivasa Aiyar in¬ 
sured his life for a sum of Rs. 1,000 with 
the United India Life Assurance Com¬ 
pany, Madras. The policy so far as is 
material is as follows : 

“ This policy.witnesseth that in consi¬ 

deration of the payment already made to the 
company .... as stated in the subjoined sche¬ 
dule .... the company doth hereby agree that, 
upon proof satisfactory to the directors of the 
happening of the event or events on which the 
sum assured is to become payable as described in 
the said schedule and the title of the person or 
persons who may bo entitled to receive the same, 
it will pay the sum stated in such schedule as the 
sum assured to such person or persons. ” 

The schedule to the policy stated inter 
alia the following particulars under the 
following headings : 


Name, address and 
calling of the 
assured. 

*\ Amount 

Sum To whom 
assured l payable 


R. Srinivasau Esq., 
Head Master. 

Rs. 1,000 only. 

The assured or 
his wife Abhi¬ 
ramavalli if he- 
predeceases her. 
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The petitioner's right to recover the 
amount is based on S. 6, Married Women’s 
Property Act, 1874, which runs as fol¬ 
lows : 

A policy of insurance effected by any married 
man on his own life, and expressed’on the face of 
it to be for the benefit of his wife and children, 
or any of them, shall enure and be deemed to be 
a trust for the benefit of his wife, or of his wife 
and children or any of them, according to the 
interest so expressed, and shall not, so long as 
any object of the trust remains, be subject to the 
control of the husband, or to its creditors or form 
part of his estate. ” 

This language is in material particulars 
identical with the language of S. 10, Eng¬ 
lish Married Women’s Property* Act 
1870. In England tho Act of 1870 was 
repealed by the Married Women’s Pro 
perty Act, 1882. 8. 11 of that Act cor¬ 

responding to 8. 10 of the previous Act 
and 8. 6 of our Act is as follows : 

“ A policy of assurance effected by any man 
on his own life, and expressed to be for the’benefit 
of his wife, or of Ins children, or of his wife and 
children, or any of them; or by any woman on 
her own life, and expressed to be for the benefit 
of her husband or of her children or her husband 
and children, or any of them ; shall create a trust 
in favour of the objects therein named ; and the 
mono;, s payable under any such policy shall not. 
*° long as any object of the trust remains unper- 
formed, form part of the estate of the insured, or 
no Ruhject to his or her debts. 99 

It will bo observed that in two particu- 
lavs l 10 terms of 8. 11 of the Act of 1882 
dilfer from the terms of 8. 10 of the Act 
of 1870. Tho words "on the face of it” 
appearing in 8. 10 are omitted in 8. 11 
of the later Act, and for the words "shall 
.... ho deemed to he a trust” appearing 
inS. 10 of the Act of 1870 we have the 
words shall create a trust in favour of 
I lie objects therein named, etc.,” in 8 il 
of the Act of 1882. 

Holding on S. (i, Married Women's Pro¬ 
perty Act, 1874, it is argued on behalf of 
i he petitioner that by using the words 
that the sum is payable to "the assured 
or Ins w,f 0 Abhiramavalli if he predeceases 

; V 8 0x I‘ l<5S * 0 ‘ the face of the 
prdicv that it is for the benefit of tho wife 

of Srinivasa Aiyar if he predeceases her 
; n(l the policy shall enure" and "ho 
doe mod to bo a trust for tho benefit” of 
tho jiotitioner within tho mooning of that 
.section. On (ho other hand, the argu¬ 
ment of the respondents is that the words 
nsol in the policy are not specific enough 
to show that it is expressed on the face 
of it that it is for the bonefit of his wife 
and that the policy shall enure and bo 
deemed to bo a trust for her lienefit within 


the meaning of the section. According to 
this argument, in order that a policy may 
be deemed to be a trust in favour of the 
wife within the meaning of S. 6 of the Act 
it must appear on the face of the docu¬ 
ment in express words that the insurance 
was intended by the deceased for the bene¬ 
fit of his wife. I do not think that the 
language of S. 6 warrants the contention 
urged on behalf of the respondents. That 
section states that the policy shall on the 
face of it express that it is to be for the 
benefit of the wife and if it is so expressed, 
then it says the policy shall be deemed 
to be a trust for the benefit of the wife. 
There is nothing in the language of the 
section to show that the words "for the! 
benefit of his wife” or other words cor¬ 
responding to these should apjiear in the 
policy to enable us to infer a statutory 
trust in favour of the wife within the 
meaning of the section. If on reading tho 
words used in the policy it appears that 
the assured has intended, in the event of 
his death, that the policy should enure 
to the benefit of his wife, then I think 
the policy may he deemed to be a trust 
for her benefit. I shall now consider how 
far the authorities brought to my notice 
support the respective contentions. 

The only Indian decision hearing on 
the point occurs in Srinivasachariar v. 
Ranganayaid Ammal (1). In that case 
R insured his life in S company and died 
in 1914. Under the terms of the policy 
the amount assured was payable to R or 
to his wife in case of his death earlier. 

It was held that the sum insured did not 
form part of the deceased's estato but that 
tho widow was the beneficiary who be¬ 
came entitled to tho beneficial interest in 
that sum on her husband's death. Tho 
exact terms of the policy making the 
amount payable to the wife in tho case of 
the husband s death do not appear in tho 
judgment, but from the facts stated by 
the reporter it would appear that tho 
terms were as general as the terms used 
in the present policy. This decision sup¬ 
ports tho petitioner. Another decision 
winch supports the argument of the poti 

p7 ei ' ISt y 7 . fo . und In 10 Fleetwood's 

w iqqo sl decision under the English 

Act, 188*.. In that case a husband took 

out an insurance policy for £000 on his 
Me and by the terms of the policy tho 
( 1 ) I iuir>] :i > I. c. 9-Ji. 

{ i> [H)20] l Ch. 1». 48=96 It. J. Cb. 195=1920 
\N. G. tfc Inn. Itop. 1=135 Tj. T. 371. 





222 Madras Abhiramavalli v. Offl. Trustee (Madhavan Nair, J.) 


1932 


insurance company agreed to pay the sum 
to the insured’s wife, if she were living 
at his death, or in the event of her prior 
death to pay it to the insured's executors, 
administrators, and assigns. It was held 
that the policy came within S. 11, Mar¬ 
ried Women's Property Act, 1882, and 
created a trust in favour of the wife in 
certain events. Though the words ‘ for 
the benefit of his wife” did not appear in 
the terms of the policy, the learned Judge 
pointed out that 

“ the policy is, in the terms of the section a 
policy of assurance effected by a man on his own 
life, and expressed to be for the benefit of his 
wife. ” 

Using similar language, I think we may 
jsay in this case that the language used in 
the policy "to the assured or his wife 
Abhiramavalli if he predeceases her” 
shows that it is a policy of assurance ex¬ 
pressed to be for the benefit of his wife 
though the express words "for the benefit 
of his wife” do not appear in the terms 
of the policy. Mr. Duraiswami Aiyar for 
the respondents drew my attention to a 
series of cases under the English Act, 
1870, the language of S. 11 of which, as 
I have already stated, is identical with 
that of S. 6 of the present Act. These 
cases are In re Mellor’s Policy (3), In re 
Mellor's Policy (4), In re Adam's Policy 

Trusts (5), In re Seyton v. 

(6), In re M (7) and Griffiths Pol tcyiSl 

In all these cases the terms of the policy 
contained the words for the benefit o 
his wife ” On the strength of these de¬ 
cisions it is contended that, unless these 
words appear on the face of the policy 
the policy cannot be deemed to be a trust 
within the meaning of b. b of the Act. 

1 do not think this conclusion necessarily 
follows from these decisions. Of course, 
if these words appear on the face of the 
policy, then there can be no difficulty at 
all with regard to the solution of the 
question whether a statutory trust in 
favour of the wife has been created or not; 
but these cases do not say that, unless 
these words are used, no statutory trust 
within the meaning of the section can be 

(3) 11877] 6 Ch. D. 127. 

(4) 11878] 7 Ch. D. 200=47 L. J. Ch. 246=26 
W. R. 309. 

(6) [1883] 23 Ch. D. 525=52 L. J. Ch. 642=48 
L. T. 727=31 W. R. 810. 

(6) [1887] 34 Ch. D. 511=56 L. J. Ch. 775=56 
L. T. 479=35 W. R. 373. 

(7) [1899] 1 Ch. D. 79=68 L. J. Ch. 86=79 
L T. 459=47 W. R. 267=5 T. L. R. 54. 

(8) [1903] 1 Ch. D. 739=72 L. J. Ch. 330=88 
L. T. 547. 


inferred. It is well known that in Eng¬ 
land documents are drawn up with greater 
precision than in this country. It is 
clear that in the cases referred to the 
draftsman, to avoid all difficulties of con¬ 
struction have obviously introduced the 
very words of the statute in the docu¬ 
ments themselves. If a similar procedure 
is adopted in India also by insurance com¬ 
panies in drawing up the terms of the 
policy in cases where the assured intends 
to create a trust in favour of his wife in 
the event of his death, there will be no 
scope for arguments like the one now 
urged on behalf of the respondents. In 
Griffiths v. Fleming (9) a case strongly 
relied on by Mr. Duraiswami Aiyar, a 
husband and his wife effected with an 
Insurance Association a policy whereby , 
in consideration of a premium of which 
each paid a part, a sum of money was 
made payable upon the death of whichevei 
of them should first die to the survivor. 
The wife having died, the husband brought 
an action upon the policy to recover the 
policy money. Under the beading the 
amount .... to whom payable in the 
policy it was stated £500 to the survivor 
of the grantees.” It was argued against 
the contentions of the husband s counsel 
by Sir John Simon. K. C., that to come 
within S. 11, Married Women's Property 

"the insurance must comply strictly with its 
terms and must be expressly for the benefit of 
one or more of the objects therein named. 

This argument found favour with Vau¬ 
ghan Williams, L. J. But Kennedy, h. J., 
with whom Far well, L. J., concurred, did 
not accept it. This case is more an autho¬ 
rity for the petitioner than one for the 
respondents. In this connexion I may 
state that having regard to the second 
point of difference between the. language 
of S 11 of the English Act, 1882, and the 
language of S. 10 of the Act, 1870 which 
I have already pointed out, the argument 
advanced in the English cases is some¬ 
what plausible ; hut the language of the 
Indian \ct is identical with the language 
of the English Act, 1870, which in my 
opinion does not lend any support to the 

respondents’ arguments. ., 

For the above reasons I hold that tn 
terms of the insurance policy in the pre¬ 
sent case fall within the language of b. J. 
Married Women’s Property Act, isl¬ 
and so a statutory trust i n favour o jjgg 

(9) [1909] 1 K. B. 805=78 L. J. K B. 567- ICO 
L. T. 765=53 S. J. 340=25 T. L. R. 3TT. 
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petitioner has been created under the Act. 
She is therefore entitled to claim the 
money. Her prayer in the petition is 
granted with costs which I fix at Rs. 75. 
P.R.S./B.V. Petition granted. 
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Anantakrishna Ayyar, J. 

( Polavarapu ) Ankayya — Defendant — 
Petitioner. 

v. 

( Gaddamanugu) Subhadrayya and 
others —Plaintiffs— Opposite Parties. 

Civil Revn. Petns. Nos. 546 and 656 of 
1928, Decided on 15th July 1931, against 
order of Sub-Judge, Bezwada, in Misc. 
Appeal Suit No. 10 of 1927. 

(a) Civil P. C. (1908), S. 148 - Applica¬ 
bility. 

Section 148 does not apply where time is al¬ 
lowed for doing an act by the decree in a suit : 
89 Mad. 87G, Ref. |p 223 C 2] 

(b) Civil P. C. (1908), S. 115-Court having 
inherent powers to grant certain kind of 
application and not doing so as wrong section 
quoted while filing it—High Court should 
grant revision of order on that application. 

Courts should not consider an application only 
with reference to the section under which it is 
purported to be filed. If Courts have got inherent 
power to entertain an application and grant the 
relief prayed for therein, the circumstance that a 
wrong section is quoted should not be taken too 
much into account when the High Court is asked 
to exercise its powers of revision in such matters: 
‘29 Mad. 370, Rcl. on.; A. I. R. 192G Mad. 1059 ; 
A. I. R. 1924 Mad. 58G and 10 Mad. 424, Ref. 

(P 224 C 1, 2] 

P. Satyanarayana Hao — for Peti¬ 
tioner. 

G. Lakshmanna and G. Chandra¬ 
sekhara Sastri —for Opposite Parties. 

Judgment. —These are two revision 
petitions filed by defendant 2 in O. S. 
No. 446 of 1925 on the file of the District 
Munsif of Bezwada. O. S. No. 446 of 
1925 instituted by the plaintiff Subha¬ 
drayya was allowed on 7th April to he 
withdrawn with permission to bring a 
fresh suit, hut ho was directed to pay 
costs of dofondant, 2 (the petitioner before 
|n «i on or before 7th May 1926. 

The material portion of the order is ns 
follows : 

"the plaintiff will pay defendant 2’s costs Rupees 
50-4-0 incurred till now within one month from 
this date and tbut in default the suit will stand 
dismissed with costs." 

The costs were as a matter of fact paid, 
on 8th May 1926, into Court. It will be 
noticed that it was just one day too late 
having regard to the time mentioned in 
tho decree. The plaintiff therefore filed 
an application in tho District Munsif’s 


Court purporting to be under S. 148, 
Civil P. C., asking the Court to extend 
the time mentioned in the decree for pay¬ 
ment of defendant 2’s costs. That appli¬ 
cation was dismissed on the ground that 
the Court had no jurisdiction to extend 
the time under S. 148 of the Code. 
Subsequently the plaintiff applied again 
to the District Munsif for extension of 
time, the application taking the form of 
an application to review the prior order 
passed by the District Munsif. The 
plaintiff quoted the decision in Peria- 
mnthirian v. Karuppanna Muthirian (1) 
as an authority for the position that tho 
Court could in such cases grant the prayer 
for extension of time. The District Mun¬ 
sif held on this occasion that he had 
power, and on the merits came to the 
conclusion that a proper case had been 
made out for granting the review and ex¬ 
tending the time. Against that order 
defendant 2 preferred an appeal to the 
Subordinate Judge's Court at Bezwada, 
The Subordinate Judge held that in the 
circumstances no appeal lay to his Court, 
and that defendant 2's remedy if any was 
to apply to the High Court. He accord¬ 
ingly dismissed the appeal hut made no 
order as to the costs of the appeal. De¬ 
fendant 2 has accordingly filed two revi¬ 
sion petitions to the High Court, Civil 
Revn. Petn. No. 556 of 1928 being 
against the order passed by the Subordi¬ 
nate Judge on appeal and Civil Revn. 
Petn. No. 656 of 1928 being against the 
order passed by the District Munsif on 
the second occasion. 

On behalf of defendant 2 his learned 
advocate argued that having regard to 
the provisions of S. 148, Civil P. C., tho 
present is not a case where the plaintiff 
could apply to the Court for extension of 
time under S. 148. He drew my atten¬ 
tion to the fact that the decree in tho 
present case is a self-contained ono. It 
mentioned in tho very first instanco the 
amount of costs that the plaintiff has to 
pay to dofondant 2, and it also mentioned 
tho time within which the said costs 
should be paid ; and the decree proceeded 
further to stato that in case costs be not 
so paid the suit shall stand dismissed. I 
agree with the learned advocate for the 
petitioner that S. 148 docs not apply 
where time is allowed for doing an act by 
the decree in a suit. It is not necessary 
to mention authorities ; Dharmaraja 

(1) L190G] 29 Mad. 870. 
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Ayyar v. Srinivasa Mudaliar (2), is suffi¬ 
cient for the purpose. In fact as I said, 
the learned advocate for the plaintiff-res¬ 
pondent conceded before me that that 
proposition could not, at present, be con¬ 
tested. 

The argument of the learned advocate 
for the plaintiff-respondent was that in 
substance the two applications filed by 
the plaintiff, chiefly the second of them, 
should be viewed not with reference 
solely to the section under which they 
were purported to be filed, but with 
reference to the substance of the same, 
and he laid stress on the point that, hav¬ 
ing regard to the fact that Periamuthi- 
rian v. Karuppanna (l) is quoted in the 
second of the petitions, the same must be 
taken to be an application to review the 
decree in the case itself ; and he referred 
me to the decisions in Narayanasioami 
v. Natesa( 3), Joseph Brito v. Mrs. Brito ( 4) 
and Krishnamacharlu v. Venkata Suhhiah 
(5), in support of his contention. I must 
admit that I had great difficulty in coming 
to a conclusion whether the plaintiff had 
properly approached the Court to exercise 
in the circumstances the jurisdiction to 
exercise the leniency which the District 
Munsif has in fact shown to him. In the 
first place, the first application filed by 
him under S. 148 is not one which could 
possibly be complied with by the Court. 
No doubt, as I have already mentioned, 
Courts should not consider an application 
only with reference to the section undei 
which it is purported to be filed. 

The difficulty that I was feeling all 
along has been as to what is the effect of 
the second 'application which purported 
to be an application to review the order 
passed on the first application. But hav¬ 
ing regard to the fact that Penamuthi- 
rian v. Karuppanna (l) is mentioned 
and having regard to the real and 
obvious request in these applications 
namely, that the decree in the suit lias to 
lio reviewed and the time extended, I 
have, after some hesitation, come to the 
conclusion, in this case, remembering that 
I should regard the real substance of the 
[application and not be guided solely by 
the section quoted in the same. In this 
case, if is clear that the Court had the 
jurisdiction to review the decree. If 

39 Mad. S7G=31 I. C. 240. 

(3) [18031 1G Mad. 424. 

(4) A. I. R. 1924 Mad. 5SG=75 1. C. 888. 

(5) A. I. II. 192G Mad. 1059=97 I. C. 795. 


Courts have got inherent power to enter¬ 
tain an application and grant the relief 
prayed for therein, the circumstance that 
a wrong section is quoted should not he 
taken too much into account when the 
High Court is asked to exercise its powers 
of revision in such matters. Having re¬ 
gard to the fact that on the merits the 
District Munsif himself was satisfied that 
a case for review had been made out and 
that the delay was only one day (the 
allegation being that the chalan was re¬ 
ceived only on the last day and that 
before the money could be paid into the 
hank it was too late), I think that I 
would be allowing technicality to govern 
my decision at the sacrifice of justice if I 
were to interfere in revision in this case. 
Joseph Brito v. Mrs. Brito (4) supports 
the view taken by me. But I am clear 
that the plaintiff should be made res¬ 
ponsible so far as the costs of these appli¬ 
cations are concerned. 

I confirm the order passed by the Dis¬ 
trict Munsif on 24th January 1927 which 
I construe to be passed by way of review 
of the decree in O. S. No. 446 of 1925, 
extending the time mentioned in that 
decree. I direct that these two revision 
petitions do stand dismissed, hut that the 
plaintiff-respondent before me should pay 
the costs of defendant 2 in I. A. No. 1476 
of 1926 and in this Court. Having re¬ 
gard to what I have said, no further 
orders are necessary in Civil Revn. Petn. 
No. 546 of 1928 which will be simply 
dismissed without any order as to costs. 
P.R.S./B.V. Order accordingly. 
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CURGENVEN, J. 

S. P. P. M. Ramasami Chettiar —De¬ 
fendant—Petitioner. 

v. 

(Raja Sreemathu) Muthn Vijaya Rayu- 
natha Doraisingam —Plaintiff Opposito 
Party. f 

Civil Revn. Petn. No. 8G4 of 1928, 
Decided on loth October 1931. from 
decree of Sub-Judge, Ramnad, in S. C. 8. 
No. 58 of 1927. 

Provincial Small Causes Courts Act (18871- 
Art. 13—Suit for poruppu is cognizable by 
Court of Small Causes. 

Poruppu is not a class of allowance or fee con¬ 
templated by Art. 13 aud a suit for poruppu h 
cognizable by a Court of Small Causes : 21 
243; A . /. 11. 1027 Mad. 931 and 17 M. L.J . 
lid. on. 
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Appasami V. Krishnaswami (Curgenven, J.) 


V. Ramaswami Ayyar — for Petitioner. 

K. Kuttikrishna Menon — for Rospon- 
ent. 

Judgment. Tho sirit was for poruppu 
and cesses, and the only question here is 
whether it was cognizable by a Small Cause 
Court. The learnol Subordinate Judge 
w'ho triel it as a small cause has answered 
tho question in the affirmative and I can 
find no reason to differ from his conclu¬ 
sion. He is obviously right in saying that 
the so-callel cesses were not collected by 
tho zamin lar as cesses but it was really 
money with which he reimbursed himself 
for payment of cesse3 on behalf of the 
defendants, t do not think that poruppu 
is a class of allowance or fee contemplated 
by Art. 13, Sch. 2, Provincial Small Causes 
Courts Act. There is very little doubt 
that its equivalent in other parts of tho 
Presidency is jodi or k'attubadi, being a 
favourable quit rent charge ! upon lands 
grantol for various reasons [see Sundara- 
raja Ayyangar’s Land Tenures in the 
Madras Presidency, Edn. 2, p. 206], and 
there is direct authority in Venkatagiri 
Rajah v. Venleat Rau (1), that a suit for 
jo li is cognizable by a Small Cause Court. 
There are other cas?s, such as Mosafkanni 
Ravuther v. Doraisingam (2) an 1 Seetha- 
ram l Ayyar v. Fischer (3), which related 
to small causo suits for such claims in 
which tho matter was uot even raised but 
seems to have boon taken for granted. I 
think accordingly that tho finding is cor¬ 
rect an 1 I dismiss the civil revision 
petition with costs. 

- _ Petition dis mi ;sed. 

(1) 118981 21 Mid. 248. -- 

(2) A. I It. 1927 Mad. 931 = 105 I.C. 170 

(3) 11907] 17 M. L. J. 487. 
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CUROKNVEN, J. 

Appasami Ay gar,gar — Defendant — 

l ctitioner. 


v. 


Op^o1’u?>arT y mi 

Civil Rovn. Potn. No. 1386 of 1923 
Doci le 1 on 4th November 1931, from del 
creo of Small Cause Court Judge, Kumba- 
konam, D/- 7th March 1928, and passe 1 
in Small Causo Suit No. 2718 of 1927 
Limitation Act (1008), Ait*. 97 and l’)G— 
, 0,0 Lessor failing to givo po»*cs«ion to 
Su,t by le.ieo for refund of advance 
l ime run* from inception of lease. 

Whore a lessor has received a certain sum in 
advanco as a part of the root of the propartv 
leased, but fuils to deliver possessiou of the prJ- 
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perty to the lessee, and where the lessee sues for 
the refund of the advance, time begins to run 
from the dat9 of the lease: 40 Mad. 910, del. on. 

IP 225 G 2, P22GC 1] 

C. A. Seshagiri Sastri —for Petitioner. 

Aravamnthan —for Opposite Party. 

Judgment. — Tho defendant leased 
some property to the plaintiff for a period 
of seven years, to run from 1st July 1920 
to 30th June 1927. The lessee gave the 
lessor an advance of Rs. 200 which under 
the terms of the lease was to be adjusted 
towards the last year’s rent, that of 1926- 
27. The plaintiff in point of fact was not 
given possession of the property and lie 
accordingly sued for the return of tho 
advance and for damages. We are only 
conc8rne 1 with the advance, in respect of 
which tho learned Judge of the Small 
Cause Court has given tho plaintiffs a 
decree. The plea of limitation was raise 1 
and was decided in his favour, though 
upon what grounds is not clear, as the 
learned Judge of the Small Cause Court 
has merely given his decision to that 
effect without reasons. In this revision 
petition the point is taken that tho claim 
was barrel by limitation, it being urged 
that thoro was a breach of the covenant 
to lease as soon as failuro occurred to let 
the plaintiff into the land, and accordingly 
that whether Art.97 or Art. 116, Limi¬ 
tation Act applies time began to run from 
that date (1st July 1920), and tho suit 
which was brought on 27th Juno 1927 is 
accordingly out of time. 

Tu Secy, of Slate v. Venlcayya (l), 
tho question has been discussed by the 
late learned Chief Justico and Srinivasa 
Iyengar, J., as to the effect of a failure 
on the part of the lessor to give pos¬ 
session to his lessee upon tho due date, 
and it was held that tho breach of a co¬ 
venant so to givo possession is not a conti. 
nuing broach, as for instance would bo the 
breach of a covenant for quiet enjoyment, 
but that it occurs once and for all at the 
inception of tho term as soon a3 failure to 
comply with tho terms of the lease in 
this respect takes place. That case rela¬ 
ted to a claim for damages. But lam 
unable to soo in what rospoct a claim for 
the return of an advance made in the 
circumstances above stated would differ 

™ T* 4 Claim ’ an<1 it appears to 
me that as soon as tho lessor failed on 

st July 1920 to give possession to his 
cssee it was open to the latter to sue for 
HifrataSUlf tl.. riw. mnA. »nd £ 

ID U817J 40 aim. 910=85 I. G. 251. 
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cordingly that time would run against 
him in this respect as much as if his suit 
were one of damages. I have been asked 
to hold that S. 39, Contract Act, enables 
a promisee to put an end or not to put an 
end to a contract which his promisor has 
refused to perform, and it is true that if 
the plaintiff here had produced evidence 
that he had agreed to take delivery of the 
land on some later date he probably could 
not have sued either for damages or for 
the return of the advanceand time accord¬ 
ingly might not have run against him 
until it appeared that he had given up 
any express intention to take over the 
land. No such consideration arises in the 
present case, and I must accordingly con¬ 
clude that time ran against him from the 
date of the inception of the lease and 
the claim is accordingly time barred. 
I therefore allow the civil revision peti¬ 
tion and set aside the decree of the lower 
Court and dismiss the suit with costs in 
both Courts. 

P.R.S./b.v. Revision allowed. 
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Jackson, J. 

Raman Chetti and others —Plaintiffs 


Appellants. 

y # 

The Taluk. Board of Sivaganga— De¬ 
fendants— Respondents. 

Second Appeals N°S q 5°8 507 and 509 
of 19 9 9 Decided on 8th Octobei lJol, 
a g a i ns t decrees of Sub-Judge, Sivaganga, 
Sfju3.No. 153 and 154 of 1927 and A. S. 
No. 17 of 1928. 

(a) Provincial Small Causes Courts Act 
( 1887 ), Sch 2, Cl. 19—Suit for recovery of 
money alleged to be unlawfully collected by 
Taluk Board as profession tax is suit of small 
cause nature. 


A suit for recovery of Rs. 125 alleged to have 
been unlawfully collected by a Taluk Board from 
the plaintiff by way of profession tax is a suit of 
small cause nature and a money decree in such 
a suit does not become a declaratory decree be¬ 
cause the judgment is prefaced by some sort of de¬ 
claration : 39 Mad. 219; 17 I.C. 704 and 23 Bom. 
266, Ref. IP 226 C 2] 

(b) Madras Local Boards Act (1920), S. 93— 
Person staying in British India and deriving 
his income from money transactions in Burma, 
receives money in British India and is liable 
to profession tax. 

Where a person residing within the local limits 
of a Taluk Board, derives his income from money 
transactions in Burma, and the money is trans¬ 
mitted to him within the local area of the Board, 
he is liable to pay profession tax to the Board. 


The governing factor in such a case is that in fact 
the income was or was not so received : .4.1. R. 
1926 Mad. 1048 (F.B.); A. I. R. 1923 Mad. 574 
(F.D.) and A.I.R. 1921 Bom. 159, Ref.I P 227 C 1} 

T. J7. Krishnaswamy Ayyar and N- 
Sivaramakrishna Ayyar — for Appel¬ 
lants. 

V. Ramaswami Ayyar — for Respon¬ 
dents. 

Judgment. — Suit for Rs. 125 (and 
interest), the sum alleged to have been 
unlawfully collected by the defendant, the 
Taluk Board of Sivaganga, from the 
plaintiff by way of profession-tax. The 
lower appellate Court dismissed the suit 
and plaintiff appeals. 

Defendant takes a preliminary objection 
that this suit being of a small cause 
nature no second appeal lies. 

I think that the objection must be up¬ 
held. The amount sued for brings the 
suit within the small cause category, and 
the decree that is sought is not a mere de¬ 
claratory decree. Mr. T. M. Krishna¬ 
swamy Ayyar argues for appellant that 
the decree for money cannot be obtained 
until the order of the Taluk Board is 
cleared away by way of declaration. But 
that is not the governing factor. A party 
who sues for money has usually to estab¬ 
lish or to clear away something, and his 
money decree does not become a declara¬ 
tory decree because the judgment in his 
favour is prefaced by some sort of decla¬ 
ration. In Rajammal v. Narayaaia- 
swamy Naicker (l) a defeated claimant 
had first to get the Court’s summary 
order set aside before he could obtain the 
return of his property, but none the less 
it was held to be a suit of a small cause 
nature. 

In Veeraraqhava Ayyangar v. Vellai 
Mooppai (2) it is also pointed out that an 
incidental declaration prefatory to the re¬ 
turn of money does not except a suit from 
the cognizance of a Court of Small Causes. 
In the present suit the decree which the 
first Court passed is a simple money de¬ 
cree with no declaration. And oven if 
there had been a declaration it would still 
not have been a declaratory decree within 
the mischief of sub-Cl. 19, Sch. 2, Act 9 
of 1887, because it would not be a mere 
declaration to quote the term used in Ra¬ 
jammal v. Narayanasivamy Naicker (1): 

“A declaratory suit properly so called is a suit 
of the nature described in S. 42, Specific Relief 


(1) U 916 ] 89 Mad. 219=29 I. C. 903. 

(2) U912] 17 I. C. 704. 
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Act : Raghunath Mukund v. Scroosh K. R. 
Kama (3), at p. 270.” 

I hold that no second appeal lies. 

However the case has been argued 
on the merits. The plaintiff is a Chetti 
residing within the local limits of the de¬ 
fendant Board, and deriving his income 
from money transactions in Burma. It is 
argued on his behalf that he is not within 
the local area in receipt of any income 
from money-lending. Though he may 
have earned such income outside the local 
area, its transmission to him within the 
area does not amount to receiving income, 
because it is not receiving and not income.' 
This is largely based upon Sundar Das v. 
Collector of Guzarat (4), where the curi¬ 
ous circumstance is contemplated of a man 
earning money in Baluchistan and carry¬ 
ing it over the border into British India 
or himself transmitting it there. But if 
he receives the money from his agents 
there seems no necessity to go to the Ox¬ 
ford Dictionary to see whether he re¬ 
ceives it, for an ordinary parlance he un¬ 
doubtedly does. In such circumstances 
Commr. of Income-tax , Madras v. Nedun- 
Qadi Baltic, Calicut (5), is clear authority 
that the money is received; and in Board 
of Revenue v. Ripon Press and Sugar Mill 
Co. (6), the governing factor is that in 
fact the income was not so received. In 
this ruling it is nowhere suggested that 
it is immaterial whether the money was 
ever received in British India or not. So 
too in Aurangabad Mill Ltd., In re (7). 

Then it is argued that if an agent in 
Burma receives the income of the firm, 
and transmits it to the proprietor in 
India, even though the proprietor may 
receive it, it is not income, but only 
money remitted. I find no authority for 
this subtlety. Obviously the plaintiff in 
this caso has an income, and it is idle to 
Bay for the purpose of the Local Boards 
Act that he is living not on his income 
nut on transmitted money. 

It is curious to note that in these local 
Acts a man is taxed on the quality and 
quantity of his receipts, not on his expen¬ 
diture. Two men may occupy houses of 
the same size, drive in identical motor 

(3) [1899J 23 Bom72G(h ~ 

(4) A. I. It. 11)23 Lah. 14=77 I. C. G1G=3 Lah. 
349 (F.B.). 

(5) A. I. It. 192G Mad. 1048=98 I. C. 1=49 
Mad. 910 (F.B.). 

(6) A. I. It. 1923 Mad. 571=77 I. C. 621=46 
Mad. 70G (F.B.). 

(7) A. I. It. 1921 Bom. 159=G4 I. C. 9=45 

Bom. 128G. 


cars and enjoy the amenities of the Board 
to exactly the same extent; but while the 
man whose income is from money-lending 
outside the locality pays a profession-tax” 
the man whose income is from rentals out¬ 
side the locality under the present Act 
goes scot-free. However that circumstance 
has no bearing upon the present suit 
which is under the 1920 Act. 

On both grounds the appeal fails and is 
dismissed with costs. 

Connected Appeals Nos. 507 and 509 
must be dismissed for the same reason 
with costs. 

p.r.s./r.m. Appeal dismissed. 
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Venkatasubba Rao and Walsh, JJ. 

Panyam and anotliei —Plaintiffs—Ap¬ 
pellants. 


v. 

Avadhanam Rama Lakshmamma and 
another —Defendants—Respondents. 

Appeal No. 160 of 1930, Decided on 
22nd October 1931, against decree of Sub- 
Judge, Kurnool, in O. S. No. 25 of 1927. 

❖ # (a) Hindu Law—Adoption—Widow's 
power to adopt is dependent on whether 
spiritual purpose of son would be satisfied or 
not and not on question whether some estate 
is or is not devested. 


B, a malo Hindu died leaving behind him a 
widow W and his daughter D. \V died and D 
became the owner of B's property. D became a 
widow soon after she was married and after a 
very long time adopted a son with the consent of 
her husband's agnates. D's husband died when 
he was a member of a joint family, and after his 
death a partition took place amongst the mem¬ 
bers of the family. D had adopted a boy after 
this partition. After the adoption by D tho 
reversioners of B sued for a declaration that tho 
adoption after the partition was invalid on tho 
ground that D's power to adopt was then extin¬ 
guished and hence the adoption did not bind 
them. 

Held: that a widow’s power to adopt was 
limited by and was dependent on the question 
whether the spiritual purpose of a son would bo 
satisfied or not, and not on tho question whether 
some estate was or was not devested. The widow’s 
power to adopt had not come to an end and tho 
adoption was valid. Tho validity of an adoption 
must be judged intrinsically on its own merits 
and not with reference to considerations extra¬ 
neous to it: 1 Mad. G9; 49 I. C. 929 and A I R 
1918 P.C. 74. Expl. (Case law discussed.) 

p .• m , [p 2 «° c 2; p 232 c n 

(bl Pj®cl.ee New plea-Point not raised 
in pleadings nor referred to in lower Court s 
judgment cannot be raised in appeal. 

An important point, not raised in tho plead¬ 
ings in the lower Court, nor referred to in tho 
judgment of the lower Court, cannot be allowed 
to be raised for the first timo in cither first or 
second appeal. j^p 232 c 2 ] 
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B. Somayyct —for Appellant. 

W. Kothandaramayya —for Respon¬ 
dent. 

Venkatasubba Rao. J.—This appeal 
raises an important question relating to 
the law of adoption not covered by any 
direct authority. The plaintiffs are the 
reversioners to the estate of one Bhaska- 
rayya. He died leaving him surviving 
his widow, Chidambaramma, and his only 
daughter, Ramalakshmamma defendant 1. 
After the death of his widow, Bhaska- 
rayya’s properties devolved on defen¬ 
dant 1. It is stated in the plaint that 
soon after the latter’s marriage, more 


than 40 years ago, she became a widow, 
while still under age. In the year 1922, 
defendant 2, a distant agnatic relation of 
her father, was taken by her in adoption. 
The plaintiffs attack the adoption as being 
invalid and pray for a declaration that 
their reversionary right is not affected 
by it. 

For understanding the objection taken 
to the adoption, we must turn to the 
pedigree, which sets forth her husband's 
relations, although the last full owner of 
the estate in question was her father and 
not her husband. 

The pedigree is as follows: 


Vcnkatachaliinmh Sivaramiah and 

wife (died) 

Sundaram 
(taken in 
adoption) 


Veukatararaana (died) 


Ramakrishniah Ramasubbiah (died) Rameswaramiah (died) 
(died) wife during suit wife Subbamma. 

1 st defendant (wife died) I 

Venkataramudu 
(taken in 
adoption) 


Venkataramana Sundaram (given 

in adoption.) 


Ramackandrudu Venkataramudu (given 

in adoption,) 


Bamakrishnayya the husband of defen¬ 
dant 1, died about 1892 when the family 
was joint. But there was subsequently a 

was ma ? e n aavluced'for’the plaintiffs is, 
contention af J' an ° xtinction of the joint 

f ' a V % Vhe widow's power to adopt came 

to an end and became incapable of execu- 
to an c ^ wor thy of note that before 

„ t he adoption, she obtained the 
consent of all her husband’s agnates. But 
it is argued for the plaintiffs, that the 
power having once come to an end it can¬ 
not be subsequently revived by consent. 
The lower Court, holding that the widow s 
power did not become extinguished and 
that the adoption was therefore valid, 
dismissed the suit. 

The question argued before us is: What 
is the proper limit to the exercise of the 
widow’s power? According to the plain¬ 
tiffs, the limit is reached when the adop¬ 
tion’ divests an estate vested in a third 
party. Thus the widow of a separated 
husband can adopt either when she takes 
h^ estate from him immediately or as 
heiress of her son who surviving his father 
dies subsequently. In these two cases, 
the adoption cannot divest any estate 
other than that vested in the adopting 


widow herself and this is said to be the 
reason for the adoption being treated as 
valid. Applying this rule, if on the son's 
death, his estate vests in his widow or 
his son, the original widow’s power 
comes to an end; and on the principle 
that what is gone cannot be revived, she 
is forbidden to adopt, even though she 
succeeds to the estate on the death of the 
son’s nearer heir. So much then for an 
adoption to a separate Hindu. 

Now turning to the case of a joint 
family, the widow of a deceased member 
can adopt, provided the family is still 
joint when the adoption is made; for what 
is defeated by the adoption is not an 
absolute estate, the vesting in the survi¬ 
vors being only provisional. On this 
principle, it is argued that if the co¬ 
parcenary becomes extinct, either because 
the surviving members'nave come to a 
partition, or because the joint property 
has passed by succession from the last 
survivor to his heirs, the power to adopt 
becomes exhausted and is incapable of 
execution. 

These rules Mr. Somayya, the plaintills 
learned counsel, contends, are deducible 
from the decisions on the subject. The 
adoption in question, if allowed, would 
defeat the estate taken by the survivor 
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absolutely on partition. On that ground 
it is impeached as being invalid. 

The test then of the principle defining 
the limit, which Mr. Somayya deduces 
from the numerous cases referred to by 
him in his lucid and exhaustive argument 
depends upon whether the adoption di¬ 
vests or not the estate vested in a third 
party. Whether a Hindu dies leaving a 
son or not, or whether he had no son ever 
born to him at all (as in the present case), 
is if this be the true test, an irrelevant 
consideration. According to Mr. Kodan- 
daramayya, the defendant’s learned advo¬ 
cate, the decisive factor is not, whether 
some estate is or is not divested, but 
whether the adoption being in essence a 
religious act, the spiritual purposes of a 
son have been satisfied. He contends, 
that if the effect of invalidating an adop¬ 
tion would Lo to deprive a Hindu father 


of the services of a competent son the 
result would he repugnant to the spirit of 
the Hindu law. The test of the limiting 
principle, according to him, is that laid 
down by the Full Bench in tho judgment 
of Chandavarkar, J., in Ramakrishna v. 
Shayna Rao (1) namely: 

“Where a Hindu dies, leaving a widow and a 
son, and that son himself dies leaving a natural 
born or adopted sou or leaving no son but his 
own widow to continue the line by means of 
adoption, the power of the former widow is extin¬ 
guished and can never afterwards be revived.” 

_ Both sides have relied upon the deci¬ 
sions of the Privy Council, and the ques¬ 
tion is; What is the correct test that is 
deducible from them? There are two 
cases decided by the Board relating to the 
same estate, which throw a good deal of 
light on the point. Let us take the 
following pedigree: 


Adikonda Deo 
(died 18G8; 
married 
Kundana Devi 
(alive) 


Brojo Deo first Plaintiff-Appellant 

adopted son (died whose adoption 

8rd September 190G is in question, 

married Uatnamala 
(alive) 


Cbandramani Deo 

I 


Raghunadlia Rao 
(dead) 

Vaishnava Deo 
(died) 18th September 1900. 


Purushothama Kunjabihari 
defendant- (defendant- 
respondent respondent) 
(deceased) 


Lokhana Deo 
(dead) 

Brajaraja Deo. 


On the death of Adikonda, a member of 
a Hindu joint family, his brother Kaghu- 
natha took possession of tho zamindari. 
Kundana I)ovi, acting on her husband's 
authority, adopted Brojo Deo. The adop¬ 
ted son filed a suit to recover the zamin¬ 
dari from Reghunatlm and tho Privy 
Council, holding his adoption valid, up¬ 
held his claim. Theso are the facts of 
Virada Pratapa Raghunadha v. brojo 
Kishore (2), (the first Chinnakimedi ca6o). 
Then certain further events happened and 
the same ostato came up again before tho 
1 llv y Council. Brojo, tho adopted son, 
recovorod possession and died about 30 
years afterwards leaving bis widow Itatna- 
mala but no son. Possession of the 
zomindari was then taken by Vaishnava 
Deo who was in his turn succeeded by 
bis son Purushotama. Tho widow of 
Adikonda purported to make a second 
adoption to her husband by adopting the 
person shown as the plaintiff in the pedi- 

(1) 119021 itt> Bum. b'26=i Bom. L. B. 31&; 

(2) 11876] 1 Mail. 69=3 I.A. 151=3 Sar. 583. 


greo. Tho latter thereupon claiming tho 
zamindari filed a suit for recovering it. 
The Judicial Committee, holding that the 
adoption was bad, dismissed tho suit. 
Theso are tho facts of Madana Mnhana 
v. Purushothama (3) (tho second Chinna¬ 
kimedi case). Do these decisions support 
the theory put forward by Mr. Somayya? 
On both the occasions, the a lopting widow 
belongod to a joint family. Her first 
adoption was held goo 1, but the second 
bad. Mr. Somayya suggests that in the 
first case the family being a joint one, the 
vesting of tho joint family property was 
only provisional and that therefore the 
adoption was upheld. This contention is 
obviously wrong, for although the family 
was joint, tho zamindari being an impar¬ 
tible one, was held in severalty and nob 
in co-parcenary. On Adikonda's death, 
it did not pass to the surviving members, 
but to a single heir, Raghunatha. His 
success ion was no doubt in a sense provi- 

(o) A. I. R. 1918 IMJ. 74=10 I. G. 481=46 I.A. 

150=41 Mad. 855 (P.C.). 
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sional as stated by the Judicial Committee, 
but it was not provisional in the sense 
that a co-parcener's share is liable by fluc¬ 
tuation to increase or diminish. The 
point to note is, that the adoption was 
held valid in spite of the fact that Raghu- 
nafcha was thereby divested. Now, turn¬ 
ing to the second case, was the adoption 
by *Kundana Devi held invalid on the 
ground that it would divest Purushothama? 
IIis succession, like that of his predeces¬ 
sor, Raghunatha, was in a sense provi¬ 
sional, for it was “subject to defeasance 
by the emergence of a male heir” to the 
last full owner, who however was not 
Adikonda but Brojo Deo. In other words, 
if the adoption had been made by Ratna- 
mala, on the very grounds stated by the 
Privy Council, it would have been upheld 
(granting it was otherwise valid). That 
this is the effect of the decision is shown 
by the judgments of Sir John Wallis, C. J., 
and Seshagiri Aiyar, J., in J agannadha 
Gajapati v. Kunja Bihari Deo (4), (the 
third Chinnakimedi case). Mr. Somayya 
says that the first Chinnakimedi case was 
understood as validating an adoption made 
by the widow of an unseparated Hindu, 
on the ground of the vesting of the co¬ 
parcenary property being provisional al¬ 
though, in the case itself, there was no 
reference to the existence of any partible 
property. If that be so, in the second 
Chinnakimedi case also, the adoption 
should have been held valid; But he sug¬ 
gests that this case is generally regarded 
as having established a new principle. He 
is constrained to put forward this argu¬ 
ment, as otherwise, his theory, that the 
divesting rule furnishes the limiting prin¬ 
ciple, must fall to the ground. If, on the 
other hand, the principle contended for 
by Mr. Kodandaramayya is accepted, these 
two decisions become perfectly reconcila¬ 
ble. What distinguishes the first from 
the second case is, that in the latter, 
Brojo died 

‘'after attaining full legal capacity to continue 
the line either by the birth of a natural son or by 
the adoption to him of a son by his own widow.” 

It must not be forgotten that in 
the passage immediately preceding these 
words, their Lordships expressly affirm 
and approve the principle enunciated by 
Chandavarkar, J., in Ramakrishna v. 
Shama Rao (l). These words therefore 
mean neither more nor less than the pas- 
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sage already quoted by us from Chanda¬ 
varkar, J’s. judgment. 

Madana Mohan v. Purushothama (3), 
(the second Chinnakimedi case) bears a 
close resemblance to Bhoohun Moyee 
Bam Kisliore (5), which is referred to and 
followed in the previous case. Gaur 
Kishore died leaving Bhavani Kishore, his 
only son, and his widow Chandraboli. 
On Bhavani Kishore’s death leaving Bhoo- 
bun Moyee as his widow, Chandraboli pur¬ 
ported to take in adoption Ram Kishore. 
The Judicial Committee held that adop¬ 
tion bad. The only difference (and that 
is immaterial) between this and Madana 
Mohan v. Purushothama (3), is, that 
whereas in the first case, the son (Bhavani 
Kishore) was a natural son, in the second, 
he (Brojo Deo) was an adopted son. In 
both the cases, as we have pointed out 
the adoption was declared invalid. We 
have examined the grounds of the decision 
in the second case. Let us now turn ^ to 
the first. Their Lordships refer to “all 
the spiritual purposes of a son” which 
would, in a certain event, have been satis¬ 
fied and to “all the religious services, 
which a son could perform for a father.” 
The true test therefore of the principle 
defining the limit, is to be sought not in 
the rule of divesting or otherwise of an, 
estate, but in the rule that requires the 
continuance of a person to perform all the 
requisite religious services. The line 
must be drawn somewhere in applying 
this principle and it must be taken as 
established, that the limit is reached on! 
the happening of the event mentioned in 
the judgment of Chandavarkar, J. 

In some decisions of the Judicial Com¬ 
mittee, such as, Bhoobwi Moyee v. Bam 
Kishore (5), already cited, and Venkata 
Krishna Rao v. Venkatarama Lakshmi 
Narasayya (6), there are no doubt obser¬ 
vations adverting to the divesting rule; 
but the principle of divesting must not be 
taken as having furnished the ground of 
decision, but the divesting or otherwise 
of the estate must be understood as hav¬ 
ing been referred to as the result of the 
adoption being held either good or bad. 
That their Lordships always laid stress 
on the religious aspect of the act of adop¬ 
tion appears from several cases. In the 
Ramnad case, Collector of Madura v. 

5) [.18651 10 M. I. A. 279=3 W. R. 15 (P.O.). 

G) L1876] 1 Mad. 174=4 I. A. 1=25 W. R. 21 
(P.C.). 


C4) [1919] 49 I. C. 929. 
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Bamalinga Sethupathy (7), their Lord- 
ships describe it as a meritorious act 
and refer to the existence of a direct line 
competent to the full performance of reli¬ 
gious duties” and to the 

religious obligation to adopt a son in order to 
complete or fulfil defective religious rites.” 

The following observations of their 
Lordships in the Chinnakimedi case, Sri 
Ragliunatha v. Sri Brojo Kishore (2), are 
pertinent to the matter in hand: 

“They may however observe that a distinction 
which is founded on the nature of property seems 
to belong to the law of property, and to militate 
against the principle which Holloway, J., has 
himself strenuously insisted upon elsewhere, (l), 
viz., that the validity of an adoption is to be 
determined by spiritual rather than temporal con¬ 
sideration; that the substitution of a son of the 
deceased for spiritual reasons is the essence of the 
thing, and the consequent devolution of property 
a mere accessory to it.” 

It is unnecessary to refer to the more 
recent Privy Council cases beyond stating 
that in Pratap Singh v. Agar Singhji 
Raisinghji (8), the principle laid down in 
Bhoobun Broyee v. Ram Kishore (5), and 
Madana Mohan v. Purushothama (3), 
has been reaffirmed. Incidentally, it may 
bo remaiked that in that case Pratap Singh 
Shivsingh v. Agarsingji Raisingji (8), the 
fact that the adoption would detract from 
the plaintiffs right, did not stand in the 
way of the adoption being held valid, on 
the ground that the power had not become 
exhausted. The result then of this exami¬ 
nation of the Privy Council cases is that 
when properly understood, they do not 
bear out Mr. Somayya’s contention. See 
the judgments of Reilly, J., in Suk Dev 
Das v. Mt. Choti Bai (9), of Oldfield, J., 
in V enkataramier v. Gopalan (10), and of 
Kumarasvvami Sastri, J., in Maharaja of 
Kolhajmr v. Sundaram Ayyar (11), at 
pp. 209 to 214 ( of 48 Mad.). 

Mr. Somayya has referred us to numer¬ 
ous decisions of the Indian Courts, where 
tho adoption by a widow was held invalid, 
although the result of so holding would 
1)0 that her doceasod husband would never 
liavo had any male issue to continue his 
lino. As typical of these cases may ho 
mentioned Adivi Suryaprakasa Rao v. 
Nidamarlhy G anguraju (12), Chandra v. 

(7) U8C.7-G91 12 M. I. A. 897=2 Suth. 135=2 
Sar. 3G1 (P.C.). 

(8) A. I. R. 1918 P. C. 192=50 I. C. 457=4G 
I. A. 97=43 Bom. 778 (P.C.). 

(9) A. I. R. 1928 Mad. 118=109 I. C. 5. 

(10) 119181 49 I. C. -18. 

(11) A. I. R. 1925 Mad. 497=93 I. C. 705=48 
Mad. 1. 

(12) 11910] 33 Mad. 228=4 I. C. 38G. 


Gojara Bai (13), and Sri Dharneedar v. 
Chinto (14). There are cases, where the 
widow's deceased husband was an unsepar¬ 
ated Hindu, but by the time she made 
the adoption, the joint property had pas- 
succession from the last survivor 
to his heirs. The reason for holding tho 
adoption invalid was, that when theestate 
vested in the heir, the power of the 
widow came to an end. Whether these 
decisions, though in conflict with the 
principle affirmed by the Judicial Com¬ 
mittee, will, so far as they go, be followed 
or not on the ground of stare decisis, is a 
point on which we need express no opin¬ 
ion; but there is no warrant forextending 
the rule beyond the facts of those cases. 
As we have said, those facts are, that tho 
coparcenary became extinct by tho death 
of the last survivor and his property 
thereupon devolved on his heir. The facts 
in the present case are different. The 
coparcenary became extinct not in that 
manner, but by the survivors having come 
to a partition of the joint family property. 
We are not prepared to hold that in such 
a case tho widow's power comes toanend. 

There is no reported decision on the 
actual point raised in the appeal. But 
the opinion of Mr. Sarkar Sastry supports 
the plaintiffs contention. According to 
that learned author: 

“tho power of adoption cannot be exercised after 
a partition of the family property takes place,” 

and this view is based on grounds of sup¬ 
posed convenience. Says Sarkar Sastry; 

“To reopen the partition for giving a share to 
the adopted son, would lead to great difficulties, 
for one of the cosbarors might alienate his sharo 
to a purchaser for valuable consideration without 
notice." 

But he goes on to observe that the 
point is not free from difficulty and refers 
to some conflict, which he supposes to exist 
between the two Privy Council decisions, 
Bhoobun Mogee's case (5) and tho first 
Chinnakimedi case. Sarkar's Hindu Law 
of Adoption 1891 edition pp. 253 and 254. 
In Krishna v. Sami (15), a Full Bench of 
five Judges deduces from tho Hindu law 
a principle which is the exact opposite of 
that stated by Mr. Sarkar Sastry. The 
following passage contains the relevant 
observation; 

“Again, lot C have died before partition, leav¬ 
ing a widow and having given her power to adopt 
which she does not exerciso till after a partition 
has been made by B, I) and E. When she exer¬ 
cises her power wc apprehend that the adopted 

(131 L18901 14 Bom. 4G3. ' 

(14) [189G1 20 Bom. 250. 

(15) (.1886J 9 Mad. 64 (F.B.). 
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son would be entitled to call upon his uncles to 
make over to him a portion of the wealth equal to 
that which would have been taken by his father: 
Sri Virada Pratapa Uajhunatha v. Sri brozo 
Ktshore (2).” 

If these observations were not merely 
obiter, the case would have been a direct 
authority in favour of the respondents. 

We shall now examine the matter on 
principle. What does the statement, that 
when the rights acquired by third parties 
are defeated, the widow’s power comes to 
an end, imply? That the object of assign¬ 
ing a limit to the widow’s power is to 
safeguard the rights of such third parties. 
If this be the true view to take, why 
should it be held that the adoption is bad 
when the adopting widow [as in Ram 
Krishna v. Senna Rao (1)], is the very 
person whose estate is thereby defeated? 
Again, why should the adoption be held 
invalid not only as against the person 
whom it divests, but even as against [as 
held in Pudma Coomari Debi v. Court of 
Wards (16) and Thayammal v. Venkata- 
rama Ayyar (17)] distant reversioners? 
Mr. Somayya’s answer is that the power 
having come to an end, cannot be revived. 
This is merely arguing in a circle. \\ hy 
should it be hold at all on his theory that 
the power came to an end? The object 
being the safeguarding of other peoples 
right (as his argument assumes), it would 
be sufficient for achieving that end, to 
hold that the power is in abeyance ready 
to revive on the removal of the obstruc¬ 
tion. If, on the other hand, the test of 
the limiting principle is what we have 
stated above, it stands to reason that 
when once the spiritual purposes are satis¬ 
fied, the power to adopt finally and for 
ever comes to an end. 

Again, the validity of an adoption must 
be judged intrinsically on its own merits, 
and not with reference to considerations 
extraneous to it. The facts of the pre¬ 
sent case which are somewhat unusual, 
servo forcibly to illustrate the incongruity 
of the position taken up by the plaintiffs. 
The suit relates to the estate not of the 
adopting widow’s husband but of her 
father. The plaintiff's are not interested 
in the rights which are said to be defea¬ 
ted, nor are the husband’s agnates interes¬ 
ted in the estate which the plaintiffs re¬ 
present. The adoption in this case hav. 


(1G) (.18821 8 Cal. 302=8 I. A. 229=1 Sar. 2S5 
(P.C.). 

(17) 118871 10 Mad. 205=11 I. A. G7=5 Sar. 10 
(P.C.). 
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ing been made with the consent' of those 
agnates, no question of the safeguarding 
of their rights can arise. The test sug¬ 
gested by the plaintiffs is altogether un¬ 
satisfactory and cannot furnish the true 
criterion. 

Mr. Somayya advances an alternative 
contention. He puts his case thus: 
Eameswaramayya died after the partition 
and the properties allotted to him vested 
on his death in his widow Subbamma. 
The argument is, that whether or not the 
widow’s power became extinct on the 
partition, it came to an end, at any rate, 
on Subbamma succeeding to her husband. 
The plaint proceeds on an altogether 
different assumption. It is stated in 
para. 3 that the joint family consisted 
only of four brothers the name of Eames¬ 
waramayya being omitted. Then the 
plaint goes on to say, that Rama- 
krishnayya (defendant l’s husband) died 
first and then Sivaramiah and that the 
two remaining brothers (Venkatachalamiah 
and Ramasubbiah) entered into a partition. 
There is thus no mention of Rameswaram- 
ayya. Nor have the defendants alleged 
in their written statement that he also 
was a party to the partition. The parlies 
thus when they wont to trial, en¬ 
tirely ignorod Eameswaramayya. But 
the alternative contention not only as¬ 
sumes that he was a party to the parti¬ 
tion, but that, on his death, his property 
vested in his widow. Even the lower 
Court’s judgment does not contain any 
reference to this argument. But the 
plaintiffs point to some statements made 
by the defence witnesses, which we are 
asked to treat as admissions. We do not 
think that a point of this importance, not 
raised in the pleadings and not referred 
to in the lower Court's judgment, should 
be allowed to be raised. 

In the result, we hold that the adop¬ 
tion by defendant 1 is valid and confirm¬ 
ing the decision of the lower Court, dis¬ 
miss the appeal with costs. The memo¬ 
randum of objections is allowed with 
costs. 

p.r.s./b.v. Appeal dismissed . 
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Jackson, J. 

Ghenchayya — Plaintiff— 
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v. 


Bandarupalli Bapayya and others— 
Defendants—Respondents. 

Second Appeal No. 417 of 1928 De¬ 
cided on 27th October 1931, from decree 
of Dist. Judge, Guntur, in Appeal Suit 
No. 49 of 1926. 

# # Provincial Insolvency Act (1920), 
Ss. 27 and 53—Mortgage by insolvent con¬ 
stituting alleged act of insolvency—Court 
adjudicating ex parte mortgagor to be insol¬ 
vent and holding mortgage as void —Mort¬ 
gagee suing for declaration that mortgage is 
valid—Former order of Court having been 
passed erroneously heid to be no bar of res 
judicata—Civil P. C. (1908), S. 11. 

Where on effecting a mortgage, the mortgagor 
is adjudicated an insolvent and the same order 
also declares the mortgage to be void, but the 
order is passed ex parte of the mortgagor and 
where the same mortgage forms the alleged act 
of insolvency, the insolvency Court passes the 
latter ] art of the order without jurisdiction. The 
Court m such cases should not avoid alienation 
uutil moved by the Official ltecoiver under S. 53, 
or by an aggrioved jaity. No one else can do it. 

In the ramc case, where the mortgagee sues for 
declaration that the mortgage is valid, the fo.mer 
order cannot operate as a bar of res judicata. 

J hat pint of the order avoiding the mortgage 
having been passed by the Court without juris¬ 
diction the same matter cannot be held to be sub¬ 
stantially in issue. If a Court, from an erroneous 
view of its powers, proceeds to deal with some¬ 
thing not substantially in issue, the absentee 
party cannot be held bound by that decision. An 
ex parto decree can only bo res judicata in res¬ 
pect of a mutter in which relief has been claimed 
in the plaint. But where the relief is claimed 
prematurely in the plaint, and the Court never¬ 
theless passes a decree, a party is justified in 
holding that such a relief will never be substan¬ 
tially in issue, because tho Court can be trusted 
to know its powers and to perform its duty, and 
if on the strength of that belief the party remains 
absent, an erroneous exorcise of the Court’s power 
cannot constitute res judicata : 21 Bom. 255 and 
2 Bat. L. J. 101, lie]. [P 288 C 2 ; P 231 C 1] 

C/i. linghava Jiao —for Appellant. 

M. Patanjali Sastri for li. Somayya— 
for UcKpondenta. 

Judgment.— Tho plaintiff sues for a 
declaration that a moilgage dood is valid, 
lie is transferee of the mortgagee, defen¬ 
dant 10. 

Tho mortgagors defendants 1 to 3, were 
[declared insolvent on a creditor's petition. 
[The allege 1 act of insolvency was the 
fraudulent execution of this very mort¬ 
gage and it was prayed that the alienation 
he declared void : I. P. No. 53 of 1918, 
p. 2 of documents. 

Defendant 10 got notice of this peti¬ 


tion and remained ox parte (para. 6 of 
order, p. 5 of documents). The Judge in 
his order’ found that there was no 
opposition to tho petition to adjudicate 
the debtors insolvent, declared the aliena¬ 
tion void and vested the assets in the 
Official Receiver : para. 7. It will be 
noted that this order" does not in terms 
adjudicate the debtor an insolvent. But 
on the same date an order of adjudication 
was also issued : p. 3 of documents. 
More than that' a Court is not required 
to do under S. 27, Act 5 of 1920 and it 
is difficult to say if the “order” is more 
than obiter. 

A similar order by the same Judge was 
under consideration in Appireddi v. Ap¬ 
pireddi (l), where it is held, following 
Jlemroj Champa Lai v. Ham Iiishen 
liam (2), that the Judge should not avoid 
such alienations until moved by the Official 
Receiver^ under S. 53, or by an aggrieved 
party. “No one else can do so.’’ 

So much is undisputed. The present 
question is whether defendant 10, and 
through him the plaintiff, are bound by 
res judicata because defendant 10 allowed 
the proceeding to go ex parte, and suffered 
this decision that the alienation was 
void. 

The learned Judge in the lower appel" 
late Court has ingeniously argued that 
the bankruptcy Court had inherent juris¬ 
diction to avoid the alienation, and the 
fact that it was exercised erroneously 
will not help the plaintiff. But to build 
up a constructive res judicata it must be 
found in the first place that the mattei 
was directly and substantially in issue. 
Can a matter be said to be thus in issue at 
a stago when tho Court cannot go into it? 
The answer is that it cannot — to hold 
otherwise would ho to treat “substan¬ 
tially” as meaningless. If tho Court, 
from an erroneous view of its powers, 
proceeds to deal with something not 
substantially in issue, tho absentee party 
cannot bo hold bound by that decision. 
There does not seem to bo a case exactly 
in point, because this sort of erroi by the 
Court itself is happily rare. An ex parte 
decree can only be res judicata in tespect 
of a matter in which relief has been 
claimed in the plaint. But the case has 
not previously aiisen whoro the relief is 
claimed, but claimed prematurely, in the 

(1) A. I. It. 1922 Mad. 240=061. C. 271 = 1 . 

Mud. 189. 

(2) [1917J 2 Pat. L. J. 101=28 I. C. 809. 
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plaint, and the Court has nevertheless 
passed a decree. I think that a party 
is justified in holding that such a relief 
would never be substantially in issue, 
because the Court could be trusted to 
know its powers and to perform its duty, 
and if, on the strength of that belief the 
party remained absent, an erroneous 
exercise of the Court’s power cannot con¬ 
stitute res judicata. 

It may also be argued that the adjudi¬ 
cation on the insolvency petition is en¬ 
tirely contained in what is called the 
order of adjudication and the order of the 
same date is an informal superfluity which 
in no case can amount to a res judicata. 
Sardormbal v. Sabhapathy (3), cited bv 
the lower appellate Court does not clarify 
the matter. There the insolvency Court 
in the ordinary exercise of its jurisdiction 
had adjudicated a debtor insolvent, and 
it was pointed out that its adjudication 
could not afterwards be treated as a 
nullity on the mere plea that an act of 
insolvency had not been proved. Tie 
appeal is allowed with costs up to date 
throughout. The original Court must 
proceed with plaintiff’s suit. The court- 
foes in appellate Courts may be refunded. 

p.r.S./b/v._ Appeal allowe d 

(3) [1897] 21 Bom. 205. 
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Beasley, C. J. and Cornish, J. 

Eazarimull ChanduTcchand and ano¬ 
ther — Appellants. 

v. 

N B Vedachala Chettiar and another 

Appeal No. 27 cl 7930 
Decided on 27th October 1931, against 
decision of Waller, J., D/- 28th January 

11 Madras Hindu Religious Endowments Act 

S does 

*£ Hr-*■=* 

“atmplcTad 1 the &££ "Sa tjmple and 
the persons interested in the -temple "hen q 
tions of administration of the trust arise those are 
matters which come within the scope of b. Itf oi 
the Act. But entirely different considerations 
annlv where the parties are on the one hand trus¬ 
tees of a temple and on the other hand entire 
strangers who claim to bo alienees of property 
wrongly obtained by them through the malad¬ 
ministration of a trustee, 


1932 

formerly have been obtained under the procedure 
set out in Civil P. C., S. 92. Civil P. C., S. 92 and 
the corresponding section of the old Code do not 
apply to suits between trusteesof a temple and ali¬ 
enees from a trustee of a temple of trust properties 
Therefore the effect of S. 73 of the Endowments 
Act, is that a suit which could only be instituted 
by the Advocate General or some persons with his 
consent under Civil P. C., S. 92 must when it 
relates to a religious endowment governed by 
the Act, be instituted by the Endowments Board 
or bv some person having an interest and with 
the consent of the Board ; and as a suit to recover 
trust property from its alienees does not come 
within S. 92 of the Code, such a suit is equally 
outside the scope of S. 73 of the Act : A.I .It. 1931 
Mad. 801 ; 40 Mad. 212 ; 33 Cal. 789 and A.I.R. 
1928 P. C. 1G, Ref. [P 235 C 1; P 23G C 1, 2] 

T. G. Baqhavachari —for Appellants. 

K. Narasimha Ayyar— for Respondents. 

Beasley, C. J-This is an appeal from 
a judgment of Waller, J. He had before 
him a suit claiming reliefs against seven 
defendants. Defendant 1 was one of the 
trustees of a temple in the Chingleput 
District and the reliefs sought against 
him were his removal from trusteeship, 
an account and various ot her reliefs which 
are properly to be obtained under S. 7o, 

Madras Hindu Religious Endowments Act. 

It was alleged that he had badly admin¬ 
istered the trust and that as a result of 
the maladministration, some property ne- 
longing to the temple and set out in tne 
plaint got into the hands o the other 
defendants. The only defendant appeal¬ 
ing here is defendant 2 and he is ad¬ 
mittedly the alienee of the most valuable 
of all the trust property and that pro¬ 
perty is wholly situate in Mad > a9 ;, Jt 
quite true that the suit has all the ap¬ 
pearances of a suit under 
Hindu Religious Endowments Act. The 
sanction of the Endowments Board has 
been obtained and the reliefs sought are 
as already pointed out lreliefs wh eh a^e 
properly obtainable under that Act. But 
something happened in the lower Court 
Mr. Narasimha Ayyar who was appe“>ng 
for the plaintiffs did not press his claim 

against defendant 1. It sh . oul G tea 
marked that plaintiff 1 is also a ‘ r " st £ 
of the temple and, whether it 
stated at the time or not, it is qu 
that he could not have P^sued^ren ^ 
here against defendant 1 } ^ was 

fact that the suit m this Ho ^ dra5 
barred by the provisions of 
Hindu Religious Endowments x 

cordingly the suitL aga1 ^ on ly the 
was dismissed. That le* ' *han 

alienees. Of these the al.enees other 
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defendant 2 have been content with the 
position of affairs as decided in the lower 
Court which was that, as regards the suit 
properties, the question whether their 
transfers can be set aside is to be inquired 
into. Defendant 2 appeals. His conten¬ 
tion here is that the claim against him is 
one within the provisions of S. 73 (2), 
Hindu Religious Endowments Actr, and 
that this Court therefore has no jurisdic¬ 
tion to try the suit. He puts forward 
this contention by reason of the wording 

of that subsection which is as follows : 

“ Sections 92 and 93 and R. 8, 0. 1, Sell. 1, 
Civil P. C., 190S, shall have no application to any 
suit claiming any relief in respect of the adminis¬ 
tration or management of a religious endowment 
and no suit in respect of such administration or 
management shall be instituted except as provided 
by this Act.” 

These words, it is argued, mean that 
any suit between any parties in which 
the question of the administration of a 
religious endowment comes into question 
immediately attracts the provisions of 
S. 73, Madras Hindu Religious Endow¬ 
ments Act. It is argued that that section 
is wide enough to embrace any suit in 
which such a matter has to be considered. 
The appellant prays in aid Vythilinga 
Pcindara Sannadhi v. Temple Committee , 
Tinnevelly Circle (l), a decision of a Bench 
of this Court consisting of Curgenven and 
Cornish, JJ. There, what the Court had 
to consider was a claim of a purely per¬ 
sonal nature. It was a suit to establish 
the plaintiff’s personal right as hereditary 
trustoo of a certain village temple; and it 
was hold that the provisions of S. 73 did 
not apply to any such claim. Then the 
Bench went on to state as follows : 

" The suit raises no issue as to the manner in 
which the trust property has been administered or 
should in future bo administered.” 

That, it is argued, is a decision to the 
effect that in all cases where there arises 
a question involving the consideration of 
administration of trust property, the pro¬ 
visions of S. 73, Madras Hindu Religious 
Endowments Act, are at once attracted, 
jin my view, that is going much beyond 
|what was expressed in that decision. 
jWhat wo have got to consider here is 
[whether in a case where trustees of a 
jtemplo are suing entire strangers to tho 
temple, tho provisions of S. 73, Hindu 
Religious Endowments Act, apply at all. 
As between a trustee of a temple and other 
trustees of the temple or as between tho 

(1) A.I.R. 1931 Mad. 801=133 I.C. 14=54 Mad. 

1011 . 


worshippers of a temple and the trustees 
of a temple and the persons interested in 
the temple, clearly when questions of 
administration of the trust arise, those are 
matters which come within the scope of 
S. 73, Hindu Religious Endowments Act. 
But entirely different considerations apply 
where the parties are on the one hand 
trustees of a temple and on the other hand 
entire strangers who are claiming to be 
alienees of property wrongly obtained by 
them through the maladministration of a 
trustee. It seems to me that there is 
nothing in S. 92, Civil P. C., which has 
not been taken bodily out of that section 
and placed either in S. 73 or other sections 
of the Madras Hindu Religious Endow¬ 
ments Act; and it seems to me clear that 
the Madras Hindu Religious Endowments 
Act, particularly S. 73, does not embrace 
any relief which could not formerly have 
been obtained under the procedure set out 
in S. 92, Civil P. C. It is admitted that 
such a claim as this would not have been 
one which was within the provisions or 
subject to the procedure of S. 92, Civil 
P. C. Except for the decision of the 
Bench already referred to and some ob¬ 
servations which appear in a Full Bench 
case, viz., Venkatarama Iyengar v. Kas- 
turi Ranga Ayyangar (2), at p. 232, no 
authorities have been quoted in support of 
the extreme contention of the appellant 
here. In that case tho Full Bench was 
dealing with a case very similar to this 
and it held that the claim there was not 
one which was within the provisions of 
S. 92, Civil P. C. It is true that at the 
end of his judgment Seshagiri Iyer, J., 
says at p. 232 as follows : 

” If I may venture * suggestion tho timo is 
come for the intervention of the legislature to 
insert a clear and unambiguous provision in the 
Code of Civil Procedure that all reliefs relating to 
public, religious and charitable trusts, except those 
which partake of the character of personal or 
communal rights, should be litigated only under 
tho provisions of S. 92 (1). An amendment of 
Act 20 of 1863 may be necessary to give full effect 
to this suggestion.” 

Then Phillips, J., makes similar obser¬ 
vations. It is suggested that it was in 
consequence of those expressions of opinion 
that S. 73, Madias Hindu Religious En¬ 
dowments Act, came to bo drafted in the 
form it is. It is curious that it should bo 
suggested that observations made in 1917 
were tho reason and cause of a statute 
which was only passed ton years later. 
Personally I can see no connexion between 

(2) 11917] 40 Mad. 212=38 I.G.78. 
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those observations and S. 73 of the Act. 
There is ample authority in support of 
the position that S. 92, Civil P. C., and 
the corresponding section of the old Code 
do not apply to suits between trustees of 
a temple and alienees from a trustee of a 
temple of trust property. In Budree Das 
v. Choojii Lai (3), Woodroffe, J., says at 
p. 804 : 

“ It is on this principle, viz., that the suit con¬ 
templated by the section is directed against trus¬ 
tees, that it has been held that as against stran¬ 
gers it does not apply.” 

He then sets out a number of decisions 
two of which are decisions of this High 
Court on that point establishing that 

principle, and then continues : 

"It lias doubtless been held in one case that, 
where there is a claim for administration of trust, 
which falls within the section, a claim to eject an 
alienee may bo joined with it : Sajedur Raja 
Chowdhry v. Oour Molian Das (4). But the 
latter claim docs not, in my opinion, come within 
the scope of the section and is open to the charge 
of misjoinder, and the decision has been dissented 
from in a later case Budhsingh Diulhuri v. 
Niradbaran Ray (5), with which I agree.” 

This decision of the Calcutta High 
Court was one under the corresponding 
section of the old Code. There is further 
authority to be found with regard to 
S. 92 of tho present Code in a decision 
of the Privy Council. Abdur Jlahim v. 
Mohamed BarJcat Ali (6), Lord Sinha in 
delivering tho judgment of their Lord- 
ships states at p. 526 : 

“ It is urged broadly on behalf of the respon¬ 
dents that all suits founded upon any breach of 
trust for public purposes of a charitable or reli¬ 
gious nature, irrespective of tho relief sought, 
must bo brought in accordance with the provisions 
of S. 92, Civil P. C. The short answer to that 
argument 13 that the legislature has not so en¬ 
acted. If it lias so intended, it would have said 
so in express words, whereas it said, on the con¬ 
trary, that only suits dairying any of the reliefs 
specified in sub-S. (l) shall be instituted in con¬ 
formity with the provisions of S. 92 (l).” 

Nevertheless the contention of tho 
learned counsel for the appellant here 
is that, although suits between a trus¬ 
tee of a temple and trespassers or alie¬ 
nees from the trustee of temple are 
not within S. 92, Civil P. C., directly 
it is necessary to prove the plaintiff’s 
case by evidence that the alienation was 
the result of mismanagement hv that 
trustee, the provisions of S. 73, Madras 
Hindu Religious Endowments Act, are at 
once attracted. I can see no warrant for 

~(3) L19061 83 Cal. 789=10 C.W.N. 581. 

(1) 118971-24 Cal. 418. 

(5) L19051 2 C.L.J. 431. 

(G) A.I.R. 1928 P.C. 16=108 I.C. 361=55 LA. 

96=55 Cal. 519 (P.C.). 


any such contention. To so contend is to 
very widely amend the words in sub-S. (2) 
of that section. If it had been intended 
to deprive the litigant of his right of the 
choice of the forum, it would have been 
done so by express enactment and not left 
to be a matter of mere implication. I 
cannot myself seo that that deprivation is 
even implied in suh-S. 2 to that section. 
Under these circumstances it is quite clear 
to mo that the learned trial Judge was 
quite right in deciding that the Court had 
jurisdiction to proceed with the case as 
against the appellant. It is very difficult 
to see with what object this appeal has 
been presented. The other alienee defen¬ 
dants have been quite content with the 
position imposed upon them in the lower 
Court and it is conceded here by the 
learned counsel for the appellant that 
there can he no bar of limitation, even in 
the event of the appellant’s success here, 
to a suit claiming exactly the same reliefs 
being filed in the District Court at Chin- 
gleput. Under these circumstances, it is 
very difficult to see what the appellant had 
to gain by presenting this appeal unless it 
he time. This appeal must be dismissed 
with costs. 

Cornish, J.—I agree. I find it difficult 
to understand how the judgment reported 
in Vnthilinga Pandara Sannadhi v. Tem¬ 
ple Committee , Tinnevelly (1). to which I 
was a party, is supposed to give support 
to the appellant’s contention that if a suit 
raises a question touching the validity of 
an alienation of trust property by a trus¬ 
tee, it is a suit in respect of the adminis¬ 
tration or management of the trust within 
S. 73, Madras Hindu Religious Endow¬ 
ments Act. The sole question in that case 
was whether a suit to establish a claim to 
the hereditary trusteeship of a temple was 
barred by S. 73. We held that it was not 
for the reason that it was a suit to esta¬ 
blish a private right and not a suit in res¬ 
pect of the administration or management 
of a temple. In my opinion, the eilect of 
S. 73 of the Act is simply this that a suit 
which could only be instituted by the 
Advocate-General or some persons with 
his consent under S. 92, Civil P.C., must, 
when it relates to a religious endowment 
governed by the Act, he instituted by t 
Endowments Board or by some person 
having an interest and with the consent 
of the Board. It is pointed out in 
Vythilinga Pandara Sannadhi v. Temp** 
Committee , Tinnevelly (1), that though 
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some of the reliefs specified in S. 92, Civil 
P. C., are reproduced verbatim in S. 73 
of the Act the others are provide 1 for 
elsewhere in the Act. And as it has been 
hold by the Full Bench in Venkata llama 
Iyengar v. Kasturi Ranga Ayyangar (2), 
that a suit to recover trust property from 
its alienees does not come within S. 92 
of the Code, I think it follows that such 
a suit is equally outside the scope of 
S. 73 of the Act, and that this appeal 
fails. 

P.R.S./b.v. Appeal dismissed. 
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Madhavan Nair and Jackson, JJ. 

Doraisiuami Chettiar—A ppel 1 ant. 

v. 

Abdul Suban Sahib and others —Res¬ 
pondents. 

Appeal No. 453 of 1927, Decided on 
28th August 1931, against order of Dist. 
Judge, South Arcot, D/- 27th September 
1927. 

Provincial Insolvency Act (1920), S. 10 — 
Debtor has right to get himself adjudicated 
insolvent on satisfying provisions of S. 10 — 
Possession of assets is not necessary condi¬ 
tion for debtor to prove. 

The possession of assets is not a condition 
necessary for a debtor to prove before ho is ad¬ 
judicated insolvent. The conditions which should 
he complied with by a debtor presentingun appli¬ 
cation for adjudication are mentioned in S. 10. 
The debtor has a statutory right of getting him¬ 
self adjudicated an insolvent if he satisfies the 
provisions of S. 10. The Court can refuse adjudi¬ 
cation only if it is not satisfied as to his right to 
present the petition: A. I. It. 1910 P.C. 64, 
Foil- ^ ' IP 237 C 2j 

j)/. S. Venkatarama Ayyar — for Appel¬ 
lant. 

V. llajagopala Ayyar —for Respon¬ 
dents. 

Madhavan Nair, J.— This is an ap¬ 
peal against an order of the learned Dis- 
trict Judge of South Arcot refusing to 
adjudicate the appellant an insolvent, 
i lie appellant presented an application 
on 9th February 1921 for getting himself 
adjudicated an insolvent. That was dis¬ 
missed by the Official Receiver for default. 
A second application filed by him was 
also dismissed as ho and his pleader were 
absent. The present application was the 
third one. The petition disclosed no 
assets and the learned District Judge 
held that this is a case in which adjudi¬ 
cation ought not to ho made as the peti¬ 
tion discloses no assets nor any reasonable 
prospect of future assets. 
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“To pass an adjudication order on a petition 
like this would be useless aud oppressive (See 1 
Q.D. 50). The Insolvency Act would appear to 
proceed on the assumption that there would be 
at least some assets." 

On these grounds ho dismissed the ap¬ 
plication. 

It appears to us that the possession of! 
assets does not seem to he a condition 
necessary for a debtor to prove before he 
is adjudicate! insolvent. The conditions 
which should be complied with by a 
debtor presenting an application for ad¬ 
judication are mentioned in S. 10 of the 
Act. According to this section he must 
prove that lie is unable to pay his debts 
and that his debts amount to Rs. 500 or 
that ho is under arrest or imprisonment 
in execution of the decree of any Court 
for the payment of money or that an 
order of attachment in execution of such 
a decree has been made and is subsisting 
“against such property.” No reference is 
made to the possession of assets as one of 
the conditions for presenting a petition. 
S. 24 of the Act prescribes the procedure 
to be followed by tho Ju Ige at the time 
of the hearing of the petition. It is 
stated there that the Court shall require 
proof that the creditor or tho debtor, as 
the case may he, is entitle 1 to present 
the petition, i.e., wo must take it that in 
this case the petitioner must provo that 
tho conditions mentioned in S. 10 existed. 
S. 25 relates to the dismissal of the peti¬ 
tion and Cl. (2) of that section says that 
in the case of a petition presented by a 
debtor, tho Court shall dismiss the peti¬ 
tion if it is not satisfied of his right to 
present the petition. S. 27 says that if 
the Court does not dismiss tho petition, 
it shall make an order of adjudication. 
These sections show that the debtor has 
a statutory right of getting himself ad¬ 
judicated an insolvent if he satisfies the 
provisions of S. 10 an 1 that tho Court 
can refuse adjudication only if it is not 
satisfied of his right to present tho peti¬ 
tion. In support of his opinion tho lear¬ 
ned Judge refers to 1 Q. B. 50. Wo are 
not able to trace this case. If he meant 
to rely on Ex parte Painter, in re Pain- 
ter (i), in support of his argument that 
thcro should he some .assets disclosed in 
tho petition before proceeding with it, 
then that decision does not support him. 
The view that we have taken receives 
supp ort from the Privy Council decision 

(1) 1189511 Q. B. 85=G4 L.J.Q. B. 22=71 

L.T. 531=1 Hanson 499. 
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in Chatrapat Singh Dugar v. Kharag 
Singh Lachmi Ham (2), though in that 
case the petition was dismissed on the 
ground that it was an abuse of the pro¬ 
cess of the Court. The observations of 
their Lordships in that case show that 
the debtor has a statutory right to get 
himself adjudicated an insolvent if he 
complies with the provisions of S. 10. "We 
therefore set aside the order of the lower 
Court and direct the learned Judge to 
take the petition on his file and dispose of 
it according to law in the light of our 
observations. 

In the circumstances of the present 
case we make no order as to costs. 

P.R.S./r.M. Order jet aside ._ 

(2) A. 1. R. 1916 P. C. 64=39 I.C. 788=44 I.A. 

11=44 Cal. 535 (P.C.). 
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CURGENVEN, J. 

Govindan Asari and another —Appel¬ 
lants. 

v. 

Nagayan Chettiar and others —Respon¬ 
dents. _ 

Second Appeal No. 1448 of 1928, De¬ 
cided on 17th September 1931, against 
decree of Sub-Judge, Dindigul, in A. S. 
No. 75 of 1926. 

(a) Mortgage—Property sold to mortgagor 
by minor's guardian—Subsequent submort¬ 
gage—Submortgagee becoming auction pur¬ 
chaser of same property in his mortgage 
decree against mortgagor and submortga¬ 
gor—Submortgagee not party to suit by minor 
against mortgagor that sale of mortgaged 
property by guardian of minor did not bind 
minor—Minor s decree does not bind sub¬ 
mortgagee—But submortgagee s title does 
not give him right of possession of suit pro- 
perty —He has no right to possess that pro¬ 
perty as auction-purchaser. 

\ minor’s guardian had sold some property to 
the mortgagor. The property was then sub- 
mortgaged and the submortgagee had in a suit 
against the mortgagor and the submortgagor be¬ 
come the auction-purchaser of the mortgaged 
property in execution of his decree. Subsequently 
the minor obtained a decree against the mort¬ 
gagor and the submortgagor, without impleading 
the submortgagee to the eflect that the sale 
of the suit property by his guardian did not 
bind him. 

Held : that iu the above circumstances the 
decree in favour of the minor did not affect the 
title of the submortgagee as it did not bind him. 
But that submortgagee’s title did not give the 
possessor of it a right to possession of the pro¬ 
perty. As an auction-purchaser, the submort¬ 
gagee was bound by the decree, because in that 
respect he had derived his title from the mort¬ 
gagor and the submortgagor. Therefore, though 
the Rubmortgagee’s title was not affected by the 
decree, still the minor was entitled to a declara¬ 


tion for the possession of the property : 4 Cal. 

692; A.I.R. 1921 Mad. 708; 12 W. R. 362 ; 
40 Bom. 679; 22 Cal. 364 and A. I. R. 1931 Pat. 
64, Rel. on. ; A. I. R. 1923 Mad. 440, Expl. ; 19 
All. 541 ; 22 Bom. 945 ; 5 Bom. 8 ; 30 Mad. 500 
and 8 Bom. 481, Ref. (.P 240 0 21 

(b) Civil P. C. (1908), S. 11 —Suit—Person 
not party to suit acquiring interest before 
suit—He is not bound by decision in suit. 

It is unquestionable, as a general proposition, 
that where a person possesses an interest, ac¬ 
quired before the suit in an estate, which interest 
is not represented by any of the parties to the 
suit, the decision will not be res judicata against 
him. Thus a vendee from a party prior to suit 
will not be bound : A. I. R. 1921 Mad. 708 ; 

4 Cal. 692 ; 12 W. R. 362 and 22 Cal. 364, 
Kcl.on. IP 239 011 

K. Rajah Ayyar —for Appellants. 

A. V. Narayanaswami Ayyar and 
T. P. Gopalakrishna Ayyai for Res¬ 
pondents. 

Judgment.—The question which arises 
in this second appeal is as to the eflect 
upon a submortgagee of a decreo to which 
he was not a party declaring that a sale 
to the mortgagor by the guardian of a 
minor is not binding upon the minor. 
The sale was effected under Ex. 4 on 20th 
March 1902 to one Suppayya Maniya- 
garan. In 1908 the vendee usufructuarily 
mortgaged the property to one Ramasami 
Asari and in 1911 the latter submort¬ 
gaged it to defendant 1. Upon the sub- 
mortgage O. S. No. 634 of 1914 was filed 
impleading the mortgagor and the mort¬ 
gagee and a decree was obtained on 
12th December 1914. The decree-holder 
brought the property to sale in 1922 and 
bought it himself. Meanwhile the minor, 
on attaining majority, had sued in O. S. 
No. 657 of 1915 to set aside the aliena¬ 
tion. He made parties to the suit the 
mortgagor and the mortgagee but not the 
submortgagee. He obtained a decree in 
1917 which directed that the sale should 
hold good if the defendants paid to the 
decree-holder a sum of Rs. 260, which 
was the part of the sale price found not 
binding upon him. If they failed to do 
this he might pay them the balance of 
Rs. 490, the whole price being Rs. 7o0. 
and take the property. The latter course 
was followed and the decree-holder given 
delivery. In 1919 he sold the property 
to the plaintiff, who has now sued defen¬ 
dant 1 and his representatives for a de¬ 
claration of his right to possession and 

for an injunction restraining them hom 
entering upon the property. The <l u ® 2 3 ‘ 
tion therefore is whether by force or 1 
decree in O. S. No. 857 such a declare 
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tion and injunction may be given not¬ 
withstanding that the submortgagee was 
not a party to the suit. 

It is unquestionable, as a general pro¬ 
position, that where a person possesses an 
interest, acquired before the suit, in an 
estate, which interest is not represented 
by any of the parties to the suit, the 
decision will not be res judicata against 
hint. Thus a vendee from a party will 
not be bound. The same principle ha 3 
been applied to the case of a lessee in 
Mussan Haji v. Thavara Koran (l). The 
position of a mortgagee is more closely 
comparable than either of these to that 
of a submortgagee. It was held in Bono- 
rnalee Nag v. Kaylash Chandra (2) fol¬ 
lowing an earlier case in Dooma v. Joona 
(3) that a simple mortgagee was not bound 
by the decision in a suit regarding a right 
of way over the property. This case 
again was followed in Soshi Bushan v. 
Gogan Chander (4). The learned Judges 
in that case refer to the general rule that 
a judgment inter partes binds only the 
parties and persons deriving title from 
them subsequent to the date of the judg¬ 
ment. They recognize that exceptions 
exist to the rule based either upon grounds 
of justice and expediency or upon express 
legislation, the cases of a Hindu widow 
or a shebait being referred to as instances 
where the party must be held to repre¬ 
sent the estate completely. But the same 
does not apply to the proprietor of an 
estate after ho has mortgaged it : 

“ Tho mortgagee can always be ascertained ; 
very often his interest in the estate may be much 
greater than that loft in the mortgagor; and 
sometimes, aa in the present case, where, after 
decree, it was no part of the mortgagor's interest 
to protect tho incumbrance, the interests of the 
two are not identical. ” 

Other casos dealing with the samo point 
are liamachamdra Dhando v. Malkapa (5) 

and Ghanshyam Das x. Baghu Singli (6). 

Is there any reason to suppose that'a sub¬ 
mortgagee’s interost should form an ex¬ 
ception to this rule ? The learned Sub¬ 
ordinate Judge who heard tho first appeal 
has roliod on tho authority of a case in 
liarichan v. Elambilakad (7) for holding 
t hat a submortgagoo will b e bound. The 

1) A. I. It. 1921 Mad. 708=05 I. C. 979. 

•2) 11879) 4 Cal. C, 92. 

3) Il8l>91 12 W. R. 302=4 B. L. R. A. C. 27n. 

4 ) L18951 22 Cal. 8G4. 

&) 11910) 10 Bom. 079=36 I. C. 413. 

C) A. I. R. 1931 Pat. G4=130 I. C. 257=10 

Pat. 234. 

(7) A. I. R. 1923 Mad. 440=72 I. C. G38. 
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circumstances of that case which was de¬ 
cided by Ramesam, J., were very excep¬ 
tional and the question in its general form 
did not arise. So far from holding, as 
the learned Subordinate Judge thinks, 
that a submortgage is bound by the decree 
between his submortgagee and the stran¬ 
ger, the learned Judge has expressly stated 
that the findings in the suit do not bind 
the submortgagee, and therefore the deci¬ 
sion proceeded upon other considerations. 
There is I think very little difference bet¬ 
ween the position of a submortgagee and 
that of a transferee of the original mort¬ 
gage : see Halsbury, Vol. 21, part 6, 
paras. 336 to 338, where the legal inci¬ 
dents of such an interest are set out. It 
seems clear to me that if a mortgagee is 
not bound by impleading his mortgagor, 
similarly the mortgagee of a mortgagee, 
i. e., a submortgagee, is not bound by im¬ 
pleading his submortgagor. As has been 
remarked by tho Bench in Sashi Bushan 
v. G'ogan Chandar( 4) it may very well bo 
that tho interest of the submortgagee in 
the estate may be much greater than that 
left either in the mortgagor or in the 
mortgagee; nor need it always happen 
that the interests of tho two latter are 
identical with those of the former. 

A submortgagee’s title does not how. 
ever give the possessor of it a right to 
possession of the property, which forms 
the real contest in this case. It has been 
noted that the submortgagee obtained a 
decree under which in 1922 he purchased 
the property. Has he by so doing acquired 
a right to possession by virtue of this 
purchase, in spite of the decree against 
his submortgagor in O. S. No. 857? It 
has been suggested that ho has such a 
right because to hold him divested of it 
by tlie decree in O. S. No. 857 would in¬ 
volve the position that while that decree 
is not res judicata against him, yet it 1ms 
had tho effect of depriving him of a right 
which he would otherwise enjoy. Can he 
ignore that docreo both as rogards its 
effect on the position of his mortgagor as 
well as on his own position? I think that 
the answer must bo that his submort- 
gageo's right alone is unaffected by tho 
circumstance that ho was not made a 
party. Ho is not entitled to possession 
as submortgagee, but as auction-purchaser 
under his own decree; and in so far as he 
can claim possession as auction-purchaser, 
that claim is derived from the owner of 
the equity of redemption, the judgment- 
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debtor in his mortgage suit. As has been 
held in Mngan Lai v. S holer a Girdar (8), 
and is, I think, indisputable, by a sale of 
the mortgaged property under a mortgage 
decree, the interests both of a mortgagor 
and mortgagee pass to the purchaser. I do 
not think that the application of the rule 
of res judicata will go so far as to pre¬ 
serve in the interests of the submortgagee 
the estate of his judgment-debtor, who 
was a party to the other suit and whom 
the decree in that suit divests of his in¬ 
terest in the property. Cases such as 
Shade Abdulla Saiba v. Ilaji Abdulla (9) 
and Trimbock Balkrishna v. Narayan 
Dumoda (L0), which have held that what 
is sold in a mortgage suit is the interest 
of the mortgagor and the mortgagee as 
they stood at the time of the mortgage, 
refer, I think, to alienations made or en¬ 
cumbrances subsequently created, and not 
to the displacement of the mortgagor’s 
interest by a paramount title, which must 
be hel l to relate back to a point of time 
before the mortgage itself. ^ 

My attention has been drawn to one 
case, Baruch andr a Dliando v. Malkapa 
(5), in which the circumstances were 
closely parallel. That was a suit to set 
aside a guardian’s sale in which the mort¬ 
gagee was not impleaded. After the suit, 
the mortgagee brought to sale and pur¬ 
chased the property. He attempted o 
get possession of it but was resistet n 
the ox-minor. After holding tha io 
mortgagor did not represent the mort- 
gagee's estate, the learned Judges refer to 
the circumstance of the subsequent pur¬ 
chase by the mortgagee, but I Ao not 
understand them to hold tha , as pur¬ 
chaser, the mortgagee had bettered his 
position. The case, I think was regarded 
from the point of view of the mortgagor s 
sights and not those of the auction-pur- 
chaser because the learned Judges say 
that they do not understand how the 
plaintiff is in any worse position merely 
because in 1904 he altered his original 
position of mortgagee to that of auction- 
purchaser, and they add: 

“For, notwithstanding that alteration, the 
question would still bo, not what was the plain- 
till’s position in 1901 , but whother in 1893 the 
mortgagor possessed sufficient estate to represent 
his interest and bind his mortgagee.’’ 

So far as it goes, this case, I think, 
indicates that as auction-purchaser the 

(8) [1S981 22 Bom. 945. 

(9) [1880] 5 Bom. 8. 

(10) [18S4] 8 Bom. 481. 


submortgagee is not in a better position. 
I have already referred for another pur¬ 
pose to Bonomalli Nag v. E ay lash chan- 
dra (2), which was another case in which 
the mortgagee became the purchaser at the 
auction sale. But here again it does not 
seem to have been argued that this made 
any difference, although the special ques¬ 
tion which arose in that case would seem 
to have made important the question 
of the right to possession of the pro¬ 
perty. 

In Entholi Kishalekikandj/ Eannran v. 
Vallatti Koylil Unnoli (11) a mortgage 
suit was brought against a mortgagor who 
had sold his interest to a third party 
who was not impleaded. In the Court 
sale the property was bought by a person 
not the decree-holder; who sued to eject 
the mortgagor's assignee. It was held, 
following Hargulal Singh v. Govmd Bat 
(12), that all that the purchaser bought 
was the mortgagee’s interest, and that ho 
was not entitled to possession. It is true 
that the assignment was before the suit 
and that the principle of hs pendens would 
have applied to a conveyance of the mort¬ 
gage during the suit. I doubt however 
whether that principle would apply to 
circumstances such as the present. Al- 
though the decreeMn 0. S. No. bo7 was 
later in date than the defendant 1 9 
mortgage decree, it operated, I take 
it, as between the parties to the suit 
to avoid the sale of 1902 with effect 
from the date of that sale. Accordingly, 
no change in the title of defendant Is 
submortgagor took place during his 
mortgage suit. The judgment-debtor had 
lost his title long before, and that 
being so, I do not think that the auction- 
purchaser obtained anything more than 
the rights of the submortgagee. I can 
find no reason to differ from the view 
taken by the learned Subordinate Judge! 
that the auction-purchaser had to take tne 
risk of any infirmity in the judgmen - 
debtor’s title and that, in the circum¬ 
stances, nothing passed from that source 
by the sale. But I differ from the learned 
Judge and agree with the learned District 
Munsif in holding that defendant 
title as submortgagee is not affected dj 
O. S. No. 857, so that it would not be cor¬ 
rect to give a decree, as the lower appellate 
Court has done, declaring the plaintul 
title unless it he a qualifie d declaration . 

(11) [19071 30 Mad. 500=17 M. .L..I. 431- 

(12) [1897] 19 All. 541=(1897) A. W. N. 154. 
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In point of fact, although the suit was 
treated as one for a declaration of title, 
the plaint asks only for a declaration of 
the right to possession and for an injunc¬ 
tion, and I can see no objection to the 
grant of relief in this form. In part 
therefore I allow the appeal and modify 
the decree by declaring that the plaintiffs 
uro “entitled to the possession of the pro¬ 
perties” in place of “entitled to the pro¬ 
perties.” In other respects I confirm 
the decree and dismiss the appeal. As 
the appellant has substantially failed, he 
will pa^ r the costs of second appeal. 

P.R.S./B. V. Decree modified . 
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Venkatasubba Rao, J. 

P . S a nk u n i Me non —A p pel 1 an t. 

v. 

Empire of India Life Assurance Co., 
Ltd., Bombay —Respondent. 

Second Appeal No. 271 of 192S, Deci¬ 
ded on 18th March 1931. 

(a) Insurance—Premiums not paid on due 
date—Policy is voidable at election of in¬ 
surers—Assured is not entitled to return of 
premium paid nor to paid-up policy or sur¬ 
render value—Contract—Construction. 

Where it is stipulated that the premiums are 
to be paid by a certain date they must be so paid 
or the policy is voidable at the election of the 
insurers. LP 243 C 1] 

A policy by which A's life was insured by B 
Company was inter alia subject to following con¬ 
ditions and privileges: 

Condition No. 3—Thirty days of grace are 
allowed for payment of yearly and half yearly 
premiums, and 16 days of grace for quarterly 
and monthly premiums. If payments not made 
before expiration of the days of grace, the policy 
becomes void, and all premiums paid in respect of 
it will bo forfeited. If any life assured should 
die within tho days of grace and before the pay¬ 
ment of tho premium tho policy is valid subject 
to payment of the premium duo. 

Condition No. 5—A policy which has lapsed by 
nonpayment of the premium may bo revived 
within 12 calendar months from the date on 
which tho unpaid premium became due, if the 
life assured is still alive, without evidence of 
health, on payment of tho overdue premium or 
premiums with interest thoroon at tho rate of 
annas eight per cent per month or part of a 
month (with a minimum of 4 annas) and fine 
of one rupee per month or part thereof, on each 
Its. 1,000 sum assured, or portion hereof. 

Condition No. 0—After payment of premiums 
for two years, policies may bo surrendered to tho 
company for a cash payment (based on the 
number of annual promiums paid) on application 
boing made while the policy is in force or within 
12 months from the date on which the last un¬ 
paid premium became due, if the life assured is 
Mill alivo, and on payment of all premiums up to 
the dato of application. 

Condition No. 7—After premiums for not loss 
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than two years have been paid and on applica¬ 
tion being made while the policies are in force or 
within 12 months from the date on which tho 
last unpaid premium became due, if the life 
assured is still alive and on payment of all pre¬ 
miums up to the receipt of such application and 
of interest thereon, the policies will be made paid 
up for amounts proportionate to the number of 
annual premiums paid. 

A paid up premiums regularly for 11 years. 
Subsequently A made a default in payment, 
whereupon lie was informed by B that the policy 
had lapsed by reason of the nonpayment of 
premium on the due date and it could be revived 
according to terms in the contract, but could not 
under any circumstances be revived after 12 
months from the date of default. In spite of 
several reminders within the 12 months from the 
date of default A took no action and after a lapso 
of about four years instituted a suit against B 
praying for a declaration that the policy was 
revivable and for an injunction compelling B to 
treat the policy in all respects alive and in force 
and also claiming a fully paid up policy with 
proper bonus allotment. 

Held: that A was not entitled to the declara¬ 
tion he claimed that the policy was revivable, not 
having made payments as required by conditions 
3 and 5: McKenna v. The City Life Insurance 
Co., (1919) 2 K. B. 491 and Handler v. Mutual 
Reserve Fund Life Association, (1904) 90 L.T. 
192 , Rel. on. IP 242 0 2] 

That A was not entitled to the return of pre¬ 
miums paid by him as tho risk had begun to run: 
43 Mad. 333, Rel. on. . LP 243 0 2] 

That A was not entitled to a fully paid i p 
policy or to a surrender value not having 1- 
filled the provisions of condition No. 7. 

That even assuming that conditions Nos. G and 
7 were stipulations for forfeiture they were not 
stipulations in the nature of penalities: A.I.R. 
1922 Mad . G7, Rel. on. LP 244 C 1, 2] 

(b) Contract — Construction — Mercantile 
contract—Although time is not of essence 
each party is entitled to have contract per¬ 
formed within reasonable time. 

Although there is no place in mercantile 
contracts for the presumption that time is not of 
tho essence of tho contract yet each party has a 
right to have tho contract performed within 
reasonable time according to the circumstances 
of each case. [P 244 C 1] 

(c) Contract Act (1872), S. 74—Contract 
of insurance. 

What may bo construed as penalty in tho case 
of an ordinary loan is not necessarily a penalty 
iu case of a contract of insurance: A. I. B. 1922 
Mad. 07, Ref., [P 244 0 2] 

K. P. Iiamakrishna Aiyar —for Appel¬ 
lant. 

A. Suryanarayana —for Respondent. 

Judgment. —By a policy of insurance, 
date l 14th April 1910, tho defendants 
insure 1 the life of the plaintiff for the 
sum of Rs. 3,000. The policy was what 
is generally known as an Endowment 
Policy. In return for the payment of 
Rs. 71-13-3 as a premium paid each half- 
year on 30th March and 30th September 
for 21 years, tho defendants agree l to 
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pay the plaintiff’s heirs the sum of Rupees 
3,000 if death should take place before 
the expiration of the period, and the like 
sum of Rs. 3,000 to the plaintiff himself 
if he should survive it. The policy was 
inter alia subject to the following “privi¬ 
leges and conditions”; 


“Condition No. 3.—Thirty days of grace are 
allowed for payment of yearly and half-yearly 
premaims, and 15 days oi grace for quarterly and 
monthly premiums. If payment is not made 
before expiration of the days of grace, the policy 
becomes void, and all premiums paid in respect 
of it will be forfeited. If any life assured should 
die within the days of grace and before the pay¬ 
ment of the premium, the policy is valid subject 
to payment of the premium due. 

"Condition. No. 5.—A policy which has lapsed 
by nonpayment of the premium may be revived 
within 12 calendar months from the date on 
which the unpaid premium became due, if the 
life assured is still alive, without evidence of 
health, on payment of the overdue premium or 
premiums with interest thereon at the rate of 
eight annas per cent per month or part of a 
month (with a minimum of 4 annas) and fine of 
Re. 1 per month or part thereof, on each Rupees 
1,000 sum assured, or portion hereof. 

"Condition No. 6.—Afterpayment of premiums 
for two years policies may be surrendered to tho 
company for a cash payment (based on the num¬ 
ber of annual premiums paid) on application 
being made while tho policy is in force or within 
12 months from the date on which the last un¬ 
paid premium became due, if the life assure is 
still alive, and on payment of all premiums up 
the date of application. 

“CnnJitinti No 7.—In the case of whole life 

assurances with a limited number of premiums 

and of endowment of assurances, after premiums 
ana oi■ euao g havo been paid and 

for not\ess ro ade while tho policies are 

°n forw'or within 12 months from the date on 
which the last unpaid premium became due , 
the life assured is still alive and on payment of 
,, un to the receipt of such application 

la P S“ ■”'thlreon, the policies will be made 
paid up for amounts proportionate to the number 
of annual premuims paid.” 


The plaintiff paid all the premiums pay¬ 
able up to 30th September 1921 and on 
that date, under the conditions, the policy 
had not only acquired a surrender value 
but the plaintiff had in the alternative 
become entitled to a fully paid-up policy 
for a proportion of the original sum 
assured. The plaintiff made default in 
payment of the premium due on 30th 
March 1922, and thereupon the defendants 
wrote to him stating that the policy had 
lapsed by non-payment of’the premium 
due on 30th March and that it could not 
under any circumstances be revived after 
the expiry of 12 months from that date. 
They then drew his attention to the term 
of the contract bearing on the point and 


said that it was still open to him to 
revive the policy by acting in accordance 
with that term. There was no reply. 
The company sent reminders on 31st 
August 1922, and on 28th February 1923, 
with no better result. I may also men¬ 
tion that on 1st November 1922, the 
defendants forwarded to the plaintiff 
bonus certificate for Rs. 75 being the 
bonus allotted to his policy at the com¬ 
pany's valuation on 28th February of that 
year. It will be seen that all the four 
letters to which I have referred were 
written before the expiry of 12 months 
from the date of default in payment of 
premium. The plaintiff, who till then 
evinced no interest, wrote on 25th Octo¬ 
ber 1924, (about 31 months after default) 
requesting the company to inform him 
what the most favourable terms were for 
reviving the policy, so that he might 
make an effort to pay up the amount due. 
In reply, the .company stated that the 
policy, which had lapsed so far back as 
1922, could not be revived. The subse¬ 
quent correspondence between the parties 
may be ignored and the plaintiff' brought 
this action on 16th January 1925. The. 
reliefs claimed in the plaint are; 

‘‘(I) To declare that the policy is revivable; 

(2) to grant an injunction compelling the defen¬ 
dants to treat the policy in all respects as alive- 
and in force or give such other relief as the Court 
deems fit.” 

The plaintiff failed in his claim in the 
first Court and he thereupon preferred an 
appeal to the District Court. The appel¬ 
late Judge made an order on 23rd Decem¬ 
ber 1926, allowing the plaint to be amen¬ 
ded by inserting certain words in prayer 
(b) after the amendment. That prayer 
would read thus: 

“To grant an injunction compelling the defen¬ 
dants to treat the policy in all respects as alive 
and in force or give such other relief as a 
direction for the issue by the defendants to the 
plaintiff of a paid-up policy with all the bonus 
allotment as the Court deems fit.” 

On these facts, the first question arises, 
can the plaintiff insist that the policy 
shall be reinstated? The answer must be 
decisively in the negative. Condition) 
No. 3 provides that if the premium g due 
is not paid within the days of grace the 
policy becomes void and all premiums 
paid in respect of it will be forfeited. 
Under Condition No. 5, a policy which 
has lapsed may 'be revived within 12 
calendar months on payment of the over¬ 
due premiums with interest and a specified 
fine. This condition was clearly not satis- 
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fied; the request to revive the policy was 
made not within 12 months but after 
about 31 months: 

“Where it is stipulated the premiums shall be 
paid by a certain date, they must be so paid or 
the policy is voidable at the election of the 
insurers: the Laws of Insurance, by Porter, 
Edn. 7, p. 93.’’ 

In McKenna v. The City Life Insurance 
Co. (l) the premium payable on 31st July 
1915, and all subsequent premiums were 
unpaid. On 7th August 1916 the plaintiff 
who was assignee of the policy, offered to 
pay to the insurers the premiums then in 
arrear, contending that the 12 months 
mentioned in the conditions ran from the 
last of the days of grace, but the insurers 
refused to accept the premiums. It was 
held that the last premium became due on 
the date specified in the policy as that on 
or before which it was payable, namely, 
31st July 1915; that the offer on 7th 
August 1916, to pay the premiums in 
arrear was consequently too late ami that 
the policy had lapsed. By the conditions 
of the policy in that case, it was provided 
as follows; 

“Condition No. 2.—Thirty days of grace, with¬ 
out liability to fine, are allowed for the payment 
of each renewal preminm. 

"Condition No. 17.—Any policy which has ac¬ 
quired a surrender value will not immediately 
lapse if a renewal premium bo not paid within 
the days of grace, but will be kept in force for 
12 calendar months from the date upon which 
the last premium became due the amount of 
premiums in arrear, together with interest there¬ 
on at tho rate of 5 per cent per annum, forming 
a first charge upon the policy. The policy may 
bo reinstated at any timo during the said 12 
months on payment of the arrear premiums and 
interest.” 

The question in that case was, whether 
tho 12 months woro to bo calculated from 
tho 1st day of July mentioned in the 
policy as tho duo date or from the end of 
the 30 days of grace. Scrutton, L. J., 

who tried tho action, thus observes: 

In this case I come to tho conclusion that a 
premium becomes due on the day specified in the 
body of the policy as tho day on or before which 
it is to be paid as a condition of tho company’s 
liability to pay the sum insured. I gather that 
from the wording of the policy ; and I notico 
with some satisfaction that that is the view taken 
by one of tho greatost Judges who has ever sat in 
commercial causes in this country, Mathew. 
L. J.” 

This case shows with whafc strictness 
tho term relating to the payment of pre¬ 
mium is enforced. It is unnecessary to re- 
for to further authorities, though I may 
montion another case, where the point 

(1) 1191912 K. B. 491=88 L. J. K. B. 1223^ 
122 L.T. 30=1919 W. C. A J. Rep. 308. 


was assumed, though not decided. In 
Handler v. Matuab-ReserVe Fund Life As¬ 
sociation (2), a policy of life insurance 
was expressed to die conditional upon the 
payment of the premiums each year with¬ 
in 30 days of their becoming due and the 
holder of the policy failed to pay a cer¬ 
tain premium within those 30 days. Col¬ 
lins, M. R. after stating that the plaintiff 
had failed to fulfil one of the conditions 
of the policy, that the premium should be 
paid within certain limited times, goes on 
to observe “as the policy had ex hypothesi 
come to an end.” Mathew, L. J. in the 
same case says thus: 

‘‘Now the original policy was gone—that is not 
disputed. According to these terms, it only sub¬ 
sisted so long as the payments were regularly 
made.” 

It is thus clear that the plaintiff is not 
entitled to the declaration he seeks that 
the policy is revivable. 

As a part of tho same question, his 
counsel argued that tho plaintiff was en¬ 
titled to the return of his premiums. In 
this claim also, he is bound to fail. 

In the Tanjore Life Assurance Co. v. 
Kuppaima Rao (3) it was pointed out 
that when a policy lapses by nonpayment 
of the premium the assured is not ordi¬ 
narily entitle 1 to claim a return of the 
amounts paid, and tho following passage 
from Bunyan on Life Assurance, Edn. 5, 
is cited: 

‘‘When the policy is void ab initio, or in any 
case where the premium has been paid b it tho 
risk has not been run, whether this has been 
owing to the fault, pleasure, or will of the assured, 
or to any other cause, the premium shall be re¬ 
turned by the insurers, but if the risk has once 
commenced there shall be no appointment or ro- 
turn of the premia afterwards”. 

That in this case the risk began to run. 
there can be no question. This relief also! 
must be refusel to the plaintiff. 

Then comes the question: Is the plaintiff 
entitle 1 to a paid-up policy, that is, the re¬ 
lief claimed for the first timo in the plaint 
as amended ? Tho condition in regard to 
the granting of paid-up policies is more 
fully set forth in tho company's pros¬ 
pectus than in the policy issued to the 
plaintiff. Tn their legal effect the clauses 
are identical, but I shall reproduce the 

term as set forth in the prospectus: 

"Assurances under this system are non for¬ 
feitable inasmuch as should the policy-holder 
wish to discontinue the payment of future pre¬ 
miums after premiums for not loss than two 
years have been paid he will be entitled to a 
fully paid-up policy for such proportion of the 

_ (2) [19041 90 L. T. 192. 

(3) U920] 43 Mad. 333=55 I. C. CG0. 
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original sum assured as the number of the an¬ 
nual premiums actually paid bears to the whole 
number payable, on application being made while 
the original policy is in force or within 12 months 
from the date on which the last unpaid premium 
became due (if the life assured-is still alive) and 
on payment of all the premiums up to the receipt 
of such application and of interest thereon. Thus 
under a ten payment assurance for Rs. 10,000 
upon which two annual premiums have been re¬ 
ceived by the company a paid-up policy for 
Rs. 2,000 will be issued, should the assured wish 
to discontinue payment of future premiums.” 

Plaintiff’s counsel argued under this 
heading (although the plaint, even as 
amended does not ask for relief on this 
basis) that the client is entitled to be paid 
the surrender value. In regard to the 
claim to a paid-up policy the provisions 
of Cl. 7 have not been fulfilled. The ap¬ 
plication was not made within 12 months. 
It must he deemed to have been made on 
a view most favourable to the plaintiff on 
23rd December 1926, when the amend¬ 
ment was ordered, that is to say, about 57 
months after the default. Then agam 
there has been no compliance of that paic 
of the clause which requires that all pre¬ 
miums in arrear with interes a 

if t sr 

the plaintiff even now 

merely express ture date. I need 

[the payment, on some fu*»»' ^ the doc . 

not pursue the mqu y. meroant ;i e 

[trine that there 1 £ mption that time 

[contracts for th^P q( th0 oontraot ap . 

,S r n0t f 'the plaintiff's claim, first, to a 
P 1 '. 68 policy, secondly, in the alterna¬ 
tive * to a cash payment, representing the 
surrender value; for granting, that time 
is not of the essence, each party has a 
light to have the contract performed 
within a reasonable time, according to the 
circumstances of each case. It is impos¬ 
sible to hold that the claim to a paid-up 
policy, which must be deemed to ha\e 
been made for the first time after the suit 
was filed and after the lapse of more than 
four years from the date of default comes 
within the rule of reasonable time. The 
claim to surrender value was made only 
during the course of the argument in this 
Court in second appeal, that is about nine 
years after default. The plaintiff, even 
•'ranting as I have said that time is not 
of the essence, can get no relief in t ie 

circumstances. 

Mr Ii. P. Ramakrishna Aiyav next 
argues that the terms (vide Conditions 


Nos. 6 and 7) requiring that as regards 
any claim to a paid-up policy or surren¬ 
der value, application should be made 
within 12 months, are really stipulations 
for forfeiture in the nature of penalties 
and should he relieved against. For this 
position he relies upon Steedmcin v. Drin- 
lcle (4). In that case, certain land was 
agreed to he sold for 16,000 dollars of 
which 1,000 dollars were paid on signing 
the agreement and the balance was pay¬ 
able in six annual instalments on the 1st 
December of each year. The agreement 
provided that if the purchaser should 
make default in any of the payments the 
vendor should he at liberty to cancel the 
agreement and to retain as liquidated 
damages the payments already made. 
Default having been made in the payment 
of the first instalment the vendor cancel¬ 
led the agreement. It was held that the 
forfeiture of the money paid was a penalty 
from which relief should he granted on 
proper terms. I fail to see how this case 
applies. The amount that under the 
agreement was to be forfeited there was 
the amount of the instalments already 
paid. In the present case, there is no 
doubt a clause of forfeiture, hut that 
clause is Cl. 3; and what does that say? 

"If payment is not made before expiration of 
the days of grace, the policy becomes void and 
all premiums paid in respect of it will be for¬ 
feited.” 

This is not the forfeiture I am asked to 
relievo against. Indeed as 1 have shown 
the clause that the policy shall lapse or 
that the premiums shall not be returned 
—each of them is strictly enforced. The 
premiums therefore become forfeited un¬ 
der that clause and no part of the pre¬ 
miums can he recovered. Forfeiting of 
the premiums is under Cl. 3 and no other 
clause. Cls. 6 and 7 do not relate to for¬ 
feiture but confer special advantages upon 
the insured. Those advantages he can 
claim only on fulfilling certain conditions. 
The plaintiff has not fulfilled them and 
can get no relief under those clauses. 

Assuming that Cls. 6 and 7 are stipula¬ 
tions for forfeiture, I cannot hold that 
they are stipulations in the nature of 
penalties against which relief ought to he 
granted. What may be construed as a 
penalty in the case of an ordinary loan is 
not necessarily a penalty in the case of a 
Chit Fund transaction. That is the effect 

(4) L19161 1 A. C. 275=85 L. J. P. 0. 79=32 
T. L. R. 231=114 L. T. 24S. 
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of VaithinathaIyer v. Gcvindaswami (5). 
It is there pointed out that in a case of a 
stake-holder of a chit his relation to the 
subscribers being of a special nature, 
special necessity exists justifying strin¬ 
gent provisions to protect his interest. 

The learned Judges observe: 

“Without punctual payments by the individual 
subscribers, the stake holder could not discharge 
his liabilities to tho successful bidders as they 
arose.” 

Sucb remarks will apply with greater 
force to a contract of insurance. I am 
unable to hold that the conditions of the 
policy (in the language of that judgment) 
are unreasonable or are such as the par¬ 
ties might not naturally recognize should 
regulate the exceptional relations bet¬ 
ween them. The plaintiff therefore fails 
in his action and the suit is dismissel. 

As regards costs I must say a word. I 
cannot help feeling that the Insurance 
Company would have done well by not 
insisting on their technical rights and re¬ 
funding to the plaintiff some portion of 
the large sum of Rs. 1,712-8-0 received 
as premia. That, in the circumstances 
would be proper, was indicated by the 
trial Judge himself. He points out that in 
1922 and 1923 the plaintiff was suffering 
from a malady which affected his mind. 
1 therefore direct that as regards the costs 
in the two Courts below each party shall 
bear his own; but in the second appeal the 
plaintiff shall pay the defendant's costs. 

P.R.S./r.M. Suit dismissed. 

(6) A. I. R. 1922 Mad. 67=071.13. 996! 
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Waller and Pandalai, JJ. 

( Mallampudi) Narayya and others — 
Defendants —Appellants. 

v. 

( Mittapalli) Sarayya and another — 
Plaintiffs—Respondents. 

Socond Appeal No. 1657 of 1926, Deci¬ 
ded on 8th October 1931, against decree 
of Sub-Judge, Masulipatam, in A.S.No. 21 
of 1926. 

Civil P. C. (1908), O. 2, R. 2 — Mortgage 
debt repayable in ten instalments—Deed con¬ 
taining clause making whole amount exigible 
in default of two successive instalments — 
Suit to recover two instalments on their de¬ 
fault decreed — Subsequent suit to recover 
balance is not barred by O. 2, R. 2. 

A mortgago debt was repayable in ten annual 
instalments and the deed contained a clause which 
provided that if two successive instalments re¬ 
mained unpaid the mortgagor should without hav¬ 
ing regard to the future instalments pay all the 
amount and interest duo in one instalment. Two 
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successive instalments fell into arrear and a suit 
brought for their recovery was decreed. A suit 
was subsequently brought for the recovery of tho 
balance from the mortgagor and it was contended 
that the suit was barred by O. 2, R. 2. 

Held : that tho mortgagee had two courses open 
to him, either to enforce the penalty or to stand 
on the original deed and if be elected to adopt the 
latter course, it could not lie in the mouth of the 
mortgagor to meet his suit on the mortgage with 
the objection that he was barred because he did 
not adopt the former. Tho mortgagee’s suit was 
not barred by O. 2, R. 2: 39 Mad. 9S1 and A.I.It 
1931 Pat. 285, Foll.\A.I.R. 1929 Mad.S'Jl, Appr.‘, 
A. I. R. 1915 All. 189 ; A. I. R. 1923 Bom. 201 
and A. I. R. 1928 Mad. 705, not Foil/, A. I. R. 
192G P. C. 85, Rel. on. IP 245 C 2, P 246 C 1] 

G. Lakshmanna—iox Appellants. 

P. Satyanarayana Bao —for Respon¬ 
dents. 

Judgment. —Defendant 1 in 1908 gave 
a mortgage to one Jagamma, who assigned 
it to plaintiff l’s natural father. The 
amount secured by the mortgage was 
Rs. 1,000 and it was repayable in ten 
annual instalments of Rs. 100 each, to- 
gether with interest at 12 per cent. 
There was however a clause in the deed, 
which provided that, if two successive 
instalments remained unpaid, the mort¬ 
gagor should 

“without having regard to the future instalments, 
pay all the amount of principal and interest due 
in one instalment.” 

• 

It is over the effect of tiffs clause that 
controversy has arisen. Two successive 
instalments fell into arrear and the as¬ 
signee mortgagee sued and obtained a 
decree for theft: recovery. This was in 
the Court of the Additional District Mun- 
sif, Masulipatam. In 1923 on 24th June 
his successor-in-title the present plaintiff 
1, brought a suit to recover the whole 
balance due from the mortgagor and his 
sons. He was met with the plea that his 
suit was barred by R. 2, O. 2, Civil P.C. 
The cause of action, it was pleaded, arose 
when the first two instalments fell into 
arrear and he should have brought a suit 
for the whole amount due and not for two 
instalments alone. This plea found favour 
with the District Munsif, who, following 
two decisions of the Judicial Committee, 
dismissed the suit. The Subordinate Judge 
on appeal reversed his judgment and de¬ 
creed the suit, pointing out that the two 
decisions relied on were in cases where 
suits had been tiled after tho entire mort¬ 
gage money had fallen due. The same 
plea is now raised in second appeal. Prima 
facie, and apart from authority, it would 
seem clear enough that in a case of this 
kind, the mortgagee has two alternative 
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courses open to him; either to enforce the 
penalty, which would be advantageous to 
himself or to stand on the original deed, 
which would be rather to the advantage 
of the mortgagor. And if he elects to 
adopt the latter course, it cannot lie in 
the mouth of the mortgagor to meet his 
suit on the mortgage with the objection 
that he is barred because he did not adopt 
the former. The leading case on the point 
in this Presidency is Narva v. Ammani 
Avima (1). 

The question then raised was one of 
limitation under Art. 132, Lim. Act, but 
the rule laid down is equally applicable 
to the present plea of bar by R. 2, O. 2. 
What was laid down was this that a mort¬ 
gagee is not bound to take advantage of a 
penal clause in the bond and that a suit 
brought by him within 12 years from the 
date originally fixed for payment, though 
beyond 12 years from the date of the first 
default, was not barred by limitation. The 
rule has been dissented from in several 
Allahabad cases, beginning with Gaya 
Din v. Jhumman Lai (2) and in a-Bom- 
bay case, Srinivasa v. Chanbasapa (3), 
but lias been generally followed in Madras 
till recently. In Nukyaprana Bhatta v. 
Kelu Nambiyar (4), Ramesam and Jack- 
son, JJ., held in respect of a bond very 
closely resembling that now undei con¬ 
sideration, that the mortgagee having sued 
to recover the first four instalments in 
arrear, was barred by R. 2, 0. ^ fiom 
suin'* to recover further instalments in 
arrear. Ramesam, J., who delivered the 
leading judgment, expressed it as Ins opin¬ 
ion that the Madras view was wrong and 
the Allahabad and Bombay view was 
right. At the same time, he thought that 
in certain cases where the deeds contained 
words like “when required” or “when you 
require” or “if you choose,” it would be 
easy to hold that they did give an option 
to the mortgagees. As to that we agree 
with Yenkalasubba Rao, J., in the next 
case to be cited that that is a distinction 
without any real difference; the option is 
there, whether it is expressed or not. The 
case in question is Bego v. Phillip Taure 
(5). The Judges comjosing the Bench, 
Ramesam and Venkatasubba Rao, JJ., 
arrived at the same result, but by abso¬ 
lvin'v d’ffrr'ni rrrcfs c es of reasoning. I t 

(1) LlSJliJ <1; Ai»d. bbl=:6 i. C. 418. 

(i) A. 1. R. 1915 All. 189=37 All. 4C0 (F.B.). 

(r A. I. R. 1923 Bom 201=12 1. C. 290. 

(4) A. I. R. 1918 Mad. 7C5=112 1. C. 270. 

(5) A. I. R. 1929 Mad. 371=56 M. L. J. 580. 


was the case of a mortgage which was to 
be discharged in four instalments, with a 
proviso that, if any instalment fell into 
arrear, the whole amount became recover¬ 
able. There were other provisions, but 
that is the general purport of the deed. 
The mortgagor defaulted on the first in¬ 
stalment and the mortgagee sued and got 
a decree for the amount due on it. Later 
he sued to recover the other instalments 
and was met with the plea that his suit 
was barred by R. 2, O. 2, Civil P. C. 
Ramesam, J., reviewed all the decisions 
and again expressed dissent from Narna 
v. Ammani Amma (1). 

lie, was able however, to find for the 
appellant on another ground. Venkata¬ 
subba Rao, J., agreed in allowing the ap¬ 
peal, but he did so on the ground that 
Narna v. Ammani Amma (1) had been 
correctly decided. It was on account of 
this difference in opinion that the present 
appeal was referred to a Bench. Vte may 
say at once that, in our judgment, Ven¬ 
katasubba Rao, J., came to the right con¬ 
clusion and we concur entirely in his ob¬ 
servations on pp.59l and 592 (of 5(jN.L J.) 

“The matter "lie said” may be put somewhat 
thus: The plaintiff has an option to enforce the 
clause or not at his pleasure. It is open to him 
to avail himself of that option or to waivo it and 
there is a third alternative, namely, it is equally 
open to him not to make election. He may by 
act or word show that he elects to avail himself 
of the benefit, and then he determines his elec¬ 
tion for ever. He may similarly indicate that he 
waives the option, and in that case again, he 
cannot afterwards change his mind. Then there 
is the third alternative, where he makes no elec¬ 
tion, retaining the right either to exercise the 
power or to waive it and this he may retain till 
the suit is filed. Construing O. 2, R. 2 in the 
light of this principle, it cannot be said of a 
person, that on the date of the first suit he becamo 
entitled to sue for the whole amount, unless ho 
had previously elected by some word or act to 
take advantage of the default clause. If he had 
previously done nothing, that is, made no elec¬ 
tion, the act involved in bringing in the first suit 
for a single instalment amounts to a waiver on 
his part of the benefit reserved under that clause. 
If, again, after the default has occurred, he keeps 
the question open and does nothing, but finally 
sues for the whole amount, the fact that ho so 
sued, shows that he has waived the benefit re¬ 
served by him under the contract.” 

Ho referred to two decisions of the 
Judicial Committee as tending to support 
his view. One of them, Pancham v. Ansar 
Hussain (6), was pronounced in an appeal 
from a judgment of the Allahabad High 
Court reported in Pancham v. Ansa r 

(G) A. I. R. 1926 P.C. 85=99 I. C. 650=53 I. A. 

187=48 All. 457 (P.C.). 
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Hussain (7). It is true that the observa¬ 
tions relied on were made obiter, and that 
their Lordships of the Judicial Committee 
were careful to point out that they were 
not deciding that the view of the Allaha¬ 
bad High Court was wrong, but it is, we 
think impossible to read what they said 
without feeling that they entertained the 
gravest doubt as to the correctness of that 
view. To quote from p. 463 (of 48 All.) 

“applying certain previous decisions of that 
Court and in particular a Full Bench decision in 
Gaya Din v. Jhitmman Lai (2), the High Court 
.held that, under a clause in the above form, a 
6 ingle default on the part of the mortgagors with¬ 
out any act of election, cancellation or other form 
of response or acceptance on the part of the mort¬ 
gagees, and even, it would appear, against their 
•desire operates eo instanti, to make the money 
secured by the mortgage “become due,” so that 
all right of action in respect of the security is 
finally barred 12 years later. All this the High 
•Court held, notwithstanding that the mortgage is 
for a term certain, a provision which may be as 
much for the benefit of the mortgagees as of the 
mortgagors, and notwithstanding that the proviso 
is exclusively for the benefit of the mortgagees. 
The decision also apparently proceeds upon the 
view that the words of the English Limitation 
.Act and the English decisions thereon apply with¬ 
out question to the words of Art. 132, Lim. Act, 
a conclusion which, as it seems to their Lord¬ 
ships, may involve and oq the critical point when 
applied to such a proviso as the present, a largo 
assumption.” 

It is significant that in Narna v. 
Ammani Ammo. (1) Seshagiri Ayyar and 
Napier, JJ., pointed out that some of the 
Indian decisions seemed to have taken it 
for granted that the words of Art. 75 
should be imported into Art. 132, an as¬ 
sumption which they condemned as un¬ 
sound. We will refer to only one other 
Indian case Mukhdeo Singh v. Harakh 
Narayan Singh, A. I. R. 1931 Pat. 285, 
where the Judges, following the course of 
■decisions in that Province, held: 

“(A) that, whore an instalment mortgage deed 
•fixed the timo by which the mortgage money and 
interest thereon were to bo paid and a clause was 
inserted, for the benefit of the mortgagee, that, if 
any of the instalments due wore not paid in timo, 
tho mortgagee would be at liberty to call in the 
entire money, tho effect of such a stipulation was 
that he had successive or recurring causes of 
action and it was left to his option to avail him¬ 
self of any one of them." 

“(B) that tho mortgagee’s option to call in his 
money at once or to stand on the original con¬ 
tract need not bo express, but can be implied from 
•the terms of tho bond.” 

In tho result, we must follow tho ruling 
in Narna v. Ammani Amma (l) and the 
course of decisions in this Court and hold 
that, in this case, tho plaintiff’s suit was 

(7) A. 1. K. 1921 All. 296=63 L 0. 441=43^17 
59G. 


not barred by R. 2, O. 2, Civil P. C. Ho 
was under no obligation to enforce the 
forfeiture: for no man is obliged to en¬ 
force a forfeiture. The second appeal is 
dismissed with costs. 

P.R.S./p.n. Appeal dismissed. 
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Beasley, C. J. and Cornish, J. 

A. M. M. Murugappa Chettiar— Appel¬ 
lant. 

v. 

Arangaraja Kumaranandasiuami and 
another —Respondents. 

Second Appeals Nos. 7 and 8 of 1929, 
Decided on 30th October 1931, against 
decision of Kumaraswami Sastri, J., 
D/- 21st December 1928, in C. S. No. 608 
of 1927. 

# Trusts Act (1882), S. 88—Person stand¬ 
ing in fiduciary relationship placing money 
in breach of that trust in hands of another— 
Person for whom money is held can get it 
from that other person. 

P, being the founder and head of a certain 
mutt, and with a view to create an endowment 
for that mutt, collected subscriptions from several 
persons and the amounts so collected were paid to 
the makers of four hundies in favour of P. V 
endorsed those four hundies to It with instruc¬ 
tions to him to realize the amount thereof and to 
invest the amount so collected on P's behalf and 
on account with a firm N. R however put the 
money into his own account in the firm and uot 
to the credit af P. P thereupon brought a suit 
against firm N for recovery of tho amount rea¬ 
lized and standing in the account of R. 

Held-, that R stood to P in a fiduciary rela¬ 
tionship and he was guilty of a breach of trust 
and consequently P could follow tho money and 
get it from firm N. Burdick v. Garrick, (18/0) 5 
Ch. 233; Knatchbull v. Ballet, (1880; 13 Ch. D. 
69G and Sinclair v. Brougham, (1914) A. C. 398, 
Rel.on. [P 250 Q 2] 

The Advocate General, S. Partha- 
sarthy and V. K. Thiruvenkatachari—lov 
Appellant. 

M. Patanjali Sastri, R. Narasimha 
Ayyavgar, S. Duraiswami Aiyar and 
K. S. Rajagopala Ayyangar— for Res¬ 
pondents. 

Beasley, C.J,—These are appeals from 
a judgment of Kumaraswami Sastri, J., 
decreeing the suit under appeal in favour 
of the plaintiff. The plaintiff is a pan- 
daram; defendant 1 is a banker carrying 
on business in Madras; and defendant 2 
is a minor defending by his mother and 
guardian and the son of one S. M. R. 
M.Ramanathan Chettiar of Pallathur who 
died some years ago. The plaintiff is the 
founder and head of a mutt at Karaikal 
known as the Sriman Swami Mutt. With 
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a view to create an endowment for that 
mutt, the plaintiff collected subscriptions 
from several persons and the amounts so 
collected were paid to the makers of four 
hundies in favour of the plaintiff. The 
aggregate sum of those four hundies is 
Rs. 11,996-7-6. In December 1925 the 
plaintiff’ endorsed those four hundies to 
defendant 2's father Ramanathan Chettiar 
with instructions to him to realize the 
amount thereof and invest the amount so 
collected on the plaintiff ’s behalf and ac¬ 
count with a respectable Nattukottai 
Chetti firm in Madras for interest accord¬ 
ing to the Madras Nadappu rate for six 
months' tavanai. Ramanathan Chetty, it 
is alleged in the plaint, acting on behalf 
of the plaintiff, endorsed the hundies in 
favour of defendant 1, who agreed to col¬ 
lect the amounts of the hundies for the 
benefit of the plaintiff. The plaintiff', ac¬ 
cordingly, having without success made 
demands upon defendant 1 for payment of 
the money so collected and thought by 
him to be standing in his account with 
defendant 1, sued defendant 1 for that 
amount. 

Defendant 1 filed a written statement 
in which he set up the case that Rama¬ 
nathan Chetty delivered the hundies to 
him with instructions to collect the 
amounts thereof and credit them to his 
own account and that accordingly he col¬ 
lected the amounts and duly credited 
them to the account of Ramanathan 
Chetty. He contended that the hundies 
in question were delivered to him as the 
property of Ramanathan Chetty and that 
according to his instructions they were 
dep.lt with on the footing that they were 
his property. He pleaded that there was 
no privity of contract between him and 
the plaintiff and contended that the plain¬ 
tiff's remedy, if any, was against Rama¬ 
nathan Chetty or his heirs. In con¬ 
sequence of this written statement, defen¬ 
dant 2 by his guardian was brought upon 
the record as a defendant; and in defen¬ 
dant 2’s written statement the case put 
forward was that the plaintiff did not col¬ 
lect the money represented by the hundies 
as a trustee of the mutt, but that he did 
so at the request of Ramanathan Chetty 
who gave him letters of recommendation 
to his friends and that the money collec¬ 
ted was collected for Ramanathan Chetty 
who was the trustee of the money to be 
applied by him for the purposes of the 
mutt though the case was subsequently 


developed at the trial that he was the 
trustee of the mutt. Defendant 2’s case 
therefore was that Ramanathan Chetty 
was the trustee of the money and that the 
plaintiff had no right whatever to the 
funds beyond merely the collection of 
them on Ramanathan Chetty’s behalf. It 
was admitted that the money realised on 
the hundies was credited to Ramanathan 
Chetty’s account with defendant 1. De¬ 
fendant 2 also denied that the plaintiff 
was the founder or head of any mutt or 
charities in the name of Sriman Swami 
in Karaikal. In the last paragraph of his 
written statement defendant 2 pleaded 
that the Court had no jurisdiction to en¬ 
tertain the suit as no part of the cause of 
action as against defendant 2 arose in 
Madras and that even if a part of the 
cause of action had arisen in Madras, no 
leave of the Court to sue in Madras, had 
been obtained. 

The learned trial Judge after a very 
careful trial of the suit gave judgment in 
favour of the plaintiff holding that he 
had collected the money in question as 
the head of the mutt and on behalf of the 
mutt, that defendant 2's contentions that 
Ramanathan Chetty was the trustee for the 
money and that the plaintiff was making 
collections on his behalf and under his- 
directions, were untrue and that defendant 
1 was liable to have the suit decreed 
against him because Ramanathan Chetty 
was in a position of trust to the plaintiff 
and enjoying that fiduciary relationship, 
and in breach of his trust had paid the 
money into his own account and the 
plaintiff was therefore entitled to follow 
it and get it from defendant 1. It is not 
clear from the very careful judgment of 
the trial Judge whether he intended to do 
more than make defendant 2 liable as pro 
forma defendant. Defendant 2, it is quite 
clear, was made a party only because of 
the defence raised by defendant 1 in his 
written statement. It seems to have been 
thought necessary by the plaintiff 's legal 
advisers to make defendant 2 • a party to 
the suit so that the rights of all the par¬ 
ties could be properly determined; and 
tbe right of the plaintiff 1 even in the 
absence on the record of defendant 2 to 
follow the money into the hands of defen¬ 
dant 1 under the circumstances of the 
case, appears not to have been appreciated 
by the plaintiff’s legal advisers. Conse¬ 
quently, both in the trial Court and be¬ 
fore us, a great deal of time was taken up 
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by a discussion of the question of the 
jurisdiction of the Court to entertain a 
suit against defendent 2. Mr. S. Dorai- 
swamy Ayyar however did not take up 
the position that it was necessary to have 
defendant 2 before the Court, his con¬ 
tention being firstly that on the evidence 
the relationship between the plaintiff and 
Ramanathan Chetty was a fiduciary one, 
and secondly that Ramanathan Chetty 
was guilty of a breach of trust in putting 
the money realized on the hundies into 
his own account and therefore the legal 
position was that the plaintiff was enti¬ 
tled to get that money back from defen¬ 
dant 1. 

Accordingly we think it quite unneces¬ 
sary to decide the point as to jurisdiction. 
That was decided in the lower Court 
in favour of the plaintiff; but in view of 
the fact that Mr. Doraiswamy Ayyar 
did not support that finding, it only re¬ 
mains for this Court to say that it would 
appear that the lower Court had no juris¬ 
diction to entertain the suit as against 
defendant 2. Therefore so far as defen¬ 
dant 2’s appeal is concerned, it must be 
allowed though it must be observed that 
defendant 2 took no steps whatever to 
have the decree, when drawn up, posted 
‘to be spoken to on minutes’ before the 
learned Judge, set right any errors or 
doubt therein but has come straight - here 
instead. In view of the fact that most of 
the time in the Court below was taken up 
in a consideration of the case set up by 
defendant 2, which was found to be un¬ 
true, in my opinion, defendant 2 is not 
entitled to his costs either here or in the 
Court below. Since however the decree 
as it stands makes defendant 2 liable to 
pay costs, that part of it will bo amended 
and the order substituted that defendant 
2 will boar his own costs. 

It is now necessary to consider defen¬ 
dant l’s appeal and whether the learned 
trial Judge was right in coming to the 
conclusion that the relationship between 
the plaintiff and Ramanathan Chetty was 
a fiduciary one. The learned trial Judge 
has obviously given the most careful con¬ 
sideration to this aspect of the case as 
indeed he has to the case in its other 
aspects and, in ray opinion, it would be 
impossible to come to a different conclu¬ 
sion. There is not a single document in 
the caso which in any way supports de¬ 
fendant 2’s case set out in his written state¬ 
ment that Ramanathan Chetty was the 


trustee of the money. There is not a 
single document either which supports his. 
case subsequently developed at the trial, 
namely, that Ramanathan Chetty was the 
trustee of the mutt. On the contrary 
the documentary evidence is strongly in 
favour of the plaintiff’s claim. Som& 
letters written by the plaintiff to Rama¬ 
nathan Chetty were made use of by de¬ 
fendant 2, it being contended that the 
language employed by the plaintiff 
therein showed him to be a person 
who was the servant of Ramanathan 
and collecting the money in question 
under his instructions. As the learned 
trial Judge, with his great knowledge 
of the people in these parts, points out, 
no j)articular significance can be placed 
upon such words as “uttiiavu” (order) 
and “Adiyan” (my humble self), words 
used by the plaintiff in the letters in 
question. As he says : 

“Nobody who knows the way of these panda* 
rams and the generally obsequious tone that is 
adopted by persons who want the favour of well- 
to-do persons whom they approach and the 
generally hyperbolical language in which a per¬ 
son who addresses another seeks to demean him¬ 
self and exalt other persons can have any diffi¬ 
culty in arriving at the conclusion that no such 
inference can be drawn from the formal language 
of a person who addresses himself as a servant 
that he is really a servant.’’ 

Nor can it be said that these letters- 
show that the collections were being made 
by the plaintiff on Ramanathan Chetty’s- 
behalf. On the contrary, when the money 
collected in Rangoon by the plaintiff—he 
travelled there amongst other places for 
the purpose of collecting money—was 
brought by him to India, it was invested 
with the S. M. V. firm ; and whilst there, 
there is no suggestion that anybody else 
had any interest in that money. It is 
credited there as the plaintiff’s money. 
Nobody else used that money. Payments 
were made to the plaintiff and when the 
money was transferred to another firm 
the transfer was made at the instance of 
the plaintiff. It is clear from the letters 
in the case that the plaintiff had had a 
great deal of trouble in getting the money 
out of the hands of the S. M. V. firm and 
was writing to Ramanathan Chetty in 
order to get Ramanathan Chetty to use 
his influence in order to make the M. 
V. firm pay the money out. It is quite 
unnecessary to go into the evidence on 
this part of the case in any detail because 
it has been so very carefully discussed in 
the judgment of the learned trial Judge. 
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It is sufficient to say, as I have already 
before stated, that it is impossible to 
differ from the learned trial Judge's con¬ 
clusions on this part of the case and to 
add that defendant 2’s case is obviously a 
false one. It is clear therefore that the 
plaintiff was collecting money for the mutt 
at Karaikal, that having collected this 
large amount, he got four hundies in 
which he was named the payee, endorsed 
them over to Ramanathan Chetty not so 
as to give Ramanathan Chetty any right 
to the money but because Ramanathan 
Chetty was to negotiate the hundies for 
the plaintiff and pay the money into the 
plaintiff’s account which Ramanathan 
Chetty was to open with some respectable 
firm in Madras. 


The money was entrusted to Rama¬ 
nathan Chetty for that purpose and in 
putting the money into his own account 
he was guilty of a breach of trust and any 
difficulty there might have been in identi¬ 
fying this moneyafterit got into the hands 
of defendant 1 is removed by reason of the 
fact that Ramanathan Chetty had two ac¬ 
counts with defendant 1, viz., a tavanai 
account and a tanathu account. The latter 
was an account of Ramanathan Chetty s 
own dealings. The former account was 
opened in order to pay into it the reah/a- 
tions from the hundis and there the 
money remained. The legal position is 
perfectly clear. The first case to which 
reference must bo made is Burdick v. 
Garrick (l). There an agent, who was a 
solicitor in London, held a power of at¬ 
torney from his principal in America to 
sell his property and invest the proceeds 
in his name. The agent received certain 
moneys under the power and paid them 
into his own bankers to the general ac¬ 
count of his firm. The principal died in 
1859 intestate. In 1867 his widow took 
out administration to his estate, and in 
1868 she filed a bill against the agent for 
an account. The Statute of Limitations 
was plea led but it was held that the 
agent held the money in trust for his 
principal, and therefore the Statute of 
Limitations was no bar to the suit. On 
p. 240, Lord llatherley, L. C., says : 

"In the present case we have an ageut who is 
entrusted with those funds, not for the purpose 
of being remitted when received to the principal, 
but for the purpose of being employed iu a parti¬ 
cular manner in tho purchase of laud or stock ; 
and which money s the factor or agent is bound t 0 

(1) [1870] 5 Ch. 233=39 L. J . Ch. 369=18 \V. 

R. 387. 


keep totally distinct and separate from his own 
money ; and in no way whatever to deal with or 
make use of them. How a person who is entrusted 
with funds under such circumstances differs 
from one in an ordinary fiduciary position I am 
unable to see.” 

It is clear from this decision that 
Ramanathan Chetty stood to the plaintiff 
in a fiduciary relationship. Next it has 
to be seen whether money placed by a 
person in fiduciary relationship in breach 
of trust in the hands of another can be 
got back from that other person ; and 
here we have the authority of the well- 
known case of In re Hallett's estate ;j 
Knatchbull v. Jlallett (2), where it was 
held that if money held by a person in a fidu¬ 
ciary character, though not as trustee, has! 
been paid by him to his account at hisi 
bankers, the person for whom he held the 
money can follow it, and has a charge on 
the balance in the bankers' hands. In a 
later case, Sinclair v. Brougham (3), the 
principle in In re Hallet’s estate (2) was 
applied. It is quite clear that the plain¬ 
tiff was entitled in the lower Court to 
succeed in his claim against defendant 1 
and therefore defendant I s appeal must 
be dismissed with costs. 

Cornish. J.—I concur. 

p.r.S./p.N. Appeal dismissed. 

(2) [1880] 13 Ch. D. 696=49 L. J. Ch. 415=42 
L.T. 421=28 W.R. 732. 

(3) [1914] A.C. 398=83 L. J. Ch. 465=111 L. 
T. 1=58 S.J. 302=30 T.L.R. 315. 
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Waller and Pandalai, JJ. 

( Konchada ) Nilakanta Subudhi Plain¬ 
tiff—Appellant. 

v. 

Sri Sri Sri Ramachandra Deo (minor) 
—Defendant—Respondent. 

Appeals Nos. 212 and 374 of 1926, De¬ 
cided on 28th August 1931, against orders 
of Dist. Judge, Ganjam, D/- 25th Janu¬ 
ary 1926. 

(a) Civil P. C. (1908), O. 21, R 2 —Person 
obtaining decree for monthly allowance sub¬ 
sequently adjudicated insolvent — Uncerti¬ 
fied payments by judgment-debtor of sums 
falling due after adjudication cannot be 
recognized as against receiver—Provincial In¬ 
solvency Act (1920), S. 28 (4). 

A held a power of attorney from B to execute 
a decree for a monthly family allowance obtained 
oy B against C. B subsequently became insol¬ 
vent. C made certain payments to B subsequent 
to his adjudication, but they were not certified to 
the Court executing the decree according to 0. 2 , 
R. 2. On execution being taken up by the re 
ceiver it was contended by C that he ought 
get credit for payments made subsequent to 
insolvency. 
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Field: that the decree having become vested in 


the receiver as from the date of adjudication none 
of the payments made subsequently could be 
recognized as against the receiver if for no other 
reason than that none of them was certified to 
the Court under O. 21, R. 2. (P 252 C ll 

(b) Provincial Insolvency Act (1920), S. 28 
{4)—Sums periodically falling due under right 
already acquired, such as allowance, are not 
after acquired property in respect of instal¬ 
ments falling due after insolvency. 

Sums periodically falling due under a right 
already acquired such as an annuity or an al¬ 
lowance or instalments due on an instalment 
bond or decree can hardly be treated as after- 
acquired property in respect of instalments fall¬ 
ing due after the insolvency. The right under 
which such payment is claimed is acquired before 
the insolvency though some of the instalments 
fall due after it. IP 252 C 1] 

(c) Provincial Insolvency Act (1920)— 
Scope — Presidency Towns Insolvency Act 
(1927)—English Bankruptcy Act (1914). 

In neither the Provincial Insolvency Act nor 
the Presidency Towns Insolvency Act is there 
anything corresponding to S. 47, English Bank¬ 
ruptcy Act, 1914. IP 253 C 1] 

K. Kuttikrishna Merton —for Appel¬ 
lant. 

B. Jagannadha Das —for Respondent. 
Judgment. — Appeal Against Order 
No. 212 of 1926 is from an order of the 
District Judge of Ganjam dismissing a 
petition, E. P. No. 16 of 1924, by the ap¬ 
pellant as holder of a power-of-attorney 
from one Durga Mahadeva Deo to execute 
the decree in O. S. No. 7 of 1887 obtained 
by Durga Mahadeva Deo against the 
.Zamindar of Bhodokimidi, the appellant 
in A. A. O. No. 374 of 1926, whereby 
the decree-holder became entitled to a 
family allowance of Rs. 173 per month 
from the zamindar. The decree-holder 
became heavily indebted to several per¬ 
sons of whom the appellant in A. A. 0. 
No. 212 is one and the Vuna family was 
a previous creditor. To pay off the ap¬ 
pellant’s debt he executed to the appel¬ 
lant on 22nd July 1920 a transfer of the 
arrears of the allowance till then duo and 
also a power-of-attorney of even dato 
empowering the appellant to execute the 
decroe and retain one-half of the sums 
realized towards his debt and pay over 
the balance to the transferor. The Vuna 
lender had obtained a somewhat similar 
right under an instrument of 1916. On 
a contest between the Vuna lender and 
the present appellant it was held by the 
Court in January 1924 in C. M. A. 
Nos. 324 and 325 of 1922 that the appel¬ 
lant is ontitloi to execute the decree; but 
it was loft to the lower Court to decide 
what rights the former lender (Vuna) 


would be entitled to out of the sums 
realized. Durga Mahadeva Deo was ad¬ 
judged insolvent on 19th August 1923 
during the pendency of those appeals. 
When the appellant again applied in 
March 1924 to execute the decree and 
realize the allowance due till then, ho 
was again met by the objection raised by 
the receiver and by the Court of Wards, 
representing the zamindar, that he is not 
entitled to execute the decree after the 
date of the insolvency of Durga Maha¬ 
deva Deo and by reason of it. The learned 
District Judge upheld this objection and 
dismissed the appellant’s petition. 

The matter in dispute in this appeal 
has been settled by arrangement. It is 
agreed that the appellant Konchada is 
entitled to execute the decree and realize 
the balance of the allowance due under 
the decree from 15th January 1918 to 
15th March 1923, just before the insol¬ 
vency. The mutual rights of the appel¬ 
lant and the Vuna lender who is not a 
party to these appeals to this sum must 
be determined by the lower Court after 
notice to him. The order of the lower 
Court dismissing the execution petition is 
therefore set aside and the lower Court 
will proceed with and dispose of it in 
accordance with the above direction. The 
question of set-off raised by the zamindar, 
but which has not bsen gone into will 
also be dealt with by that Court. There 
will be no other order as to costs except 
that the receiver will have his costs out 
of the estate. 

The appeal, A. A. 0. No. 374, is from 
an order of the District Judge allowing 
execution of the same decree by the recei¬ 
ver in E. P. No. 6 of 1996, in respect of 
sums which accrued due from 15th March 
1923 to 15th February 1926 and disallow¬ 
ing the objection of the Court of Wards 
on behalf of the zamindar that he ought 
to get credit for certain payments made 
to Durga Mahadeva Deo from 14th April 
1923 to 7th April 1925. The Court al¬ 
lowed only the two payments into Court, 
i. e., Rs. 166-12-0 on 16th January 1924, 
and 11s. 1,211 on 12th April 1926. 

The ground on which the other payments 
which were made direct to the decree-hol¬ 
der were disallowed by the learned District 
Judge was that the Court of Wards was 
informed by the order of Mr. Reilly, then 
District Judge, dated 9th August 1923 that 
Durga Madhava Deo having been adjudged 
insolvent, he was not authorized to ie- 


252 Madras Nilakanta v. Bamachandra 1932 


ceive any payments under the decide and 
that the Court of Wards should not make 
such payments to him. It is argued for 
the appellant zamindar that four of the 
payments amounting in all to Rs. 674 
were made before the said order in good 
faith to the decree-holder and that even 
as to the 20 subsequent payments amoun¬ 
ting in all to Rs. 3,370 the appellant made 
them bona fide as the petition I. A. No. 
204 of 1923 in which the above observa¬ 
tions were made was formally dismissed 
on the ground that the Court of Wards 
was not a party in the insolvency pro¬ 
ceedings. It is argued that the monthly 
allowance which accrued due after the 
insolvency is after-acquired property of 
the insolvent and that as to such pro¬ 
perty bona fide payments to the debtor 
made before the receiver intervenes are 
protected. A large number of decisions 
of the English and Indian Courts on this 
topic have been cited. 

All these payments made to the decree- 
holder on behalf of the zamindar-judg- 
ment-debtor are payments in satisfaction 
of the decree which were not as far as 
the records show certified to the Court 
executing the decree as they should have 
been under O. 21, R. 2. The consequence 
of this is that they cannot be recognized 
by the Court executing the decree: O. 21, 
R. 2 (3). The decree having become vested 
in the receiver as from the date of adjudi¬ 
cation, 19th March 1923, and all the pay¬ 
ments now relied on being on and after 
14th April 1923 none of them can be re¬ 
cognized as against the receiver if for no 
other reason than that none of them was 
certified to the Court. As this point though 
lost sight of in the argument, is conclusive 
of the appeal, if correct, the question whe 
ther the payments can be supported as 
bona fide dealings by the insolvent with 
his after-acquired property before the in¬ 
tervention of the receiver does not arise. 

Another point is that sums periodically 
falling due under a right already acquired 
such as an annuity or allowance, or in¬ 
stalments due on an instalment bond or 
decree can hardly be treated as after- 
acquired property in respect of instal¬ 
ments falling due after the insolvency. 
The correct view appears to us to be that 
the right under which the payments are 
claimed was acquired before the insol¬ 
vency though some of the instalments fall 
due after it. If it were otherwise, every 
insolvent would be able to collect and 


appropriate all his debts that had not 
fallen due before the insolvency. 

But as the question has been strenu¬ 
ously argued, we must point out that 20 
out of the 24 payments, i.e., those made 
after Mr. Reilly’s order cannot in any 
view claim any protection as in the cir¬ 
cumstances they cannot be said to have 
been made bona fide. That order was 
made on a petition by the appellant in 
A. A. O. No. 212, one of the creditors in 
the insolvency who had in addition by 
reason of the power of attorney a direct 
interest in the proceeds of the decree, 
praying for an order against the zamindar 
represented by the Court of Wards direc¬ 
ting him not to pay the allowance to the 
insolvent. The reason why the petition 
was dismissed was a formal one, i.e.. that 
the zamindar was not a party to the insol' 
vency proceedings. He was only a judg¬ 
ment-debtor of t.be insolvent. But the 
learned Judge made bis meaning per¬ 
fectly clear when ho said that it may be 
presumed that the Court of Wards will 
not fail in its duty to the minor zamindar 
and that if any instalment of the allow¬ 
ance is paid to the insolvent instead ol 
to the receiver or into Court, the zamin¬ 
dar will not be discharged from his liabi¬ 
lity for it. He added that the insolvent 
will make himself liable to punishment 
under the Provincial Insolvency Act if he 
collects and appropriates any instalment 
of the allowance. It is idle to contend 
that after this clear intimation by the 
Court, anyone could have thought that 
he could validly pay the allowance to the 
insolvent and if such payment was made, 
it certainly cannot claim to have been made 
bona fide. This applies as already stated 
to 20 payments aggregating to Rs. 3370. 
It is only with regard to the first four 
payments made between 14th April 1923 
and 3rd July 1923 that any question of 
bona fide can arise. Even these payments 
were made during the pendency of C. M. A. 
Nos. 324 and 325 of 1922 in which the 
two creditors of the insolvent were con¬ 
tending for the right to execute the decree 
and to which the zamindar through the 
Court of Wards was a party. It ,s 
difficult to resist the inference that pay¬ 
ments made after the insolvency in the 
above circumstances were made to defeat; 
the creditors. 

There are serveral decisions under the 
Insolvency Act, 1848, which apply 
S. 7 of the Act the doctrine enunciated m 






1932 

Herbert v. Sayer (l) and Coken v. Mit¬ 
chell (2), Kerakoose v. Brooks (3), Ali- 
mahamed Abdul Hussein v. Vadilal Dev- 
chand (4), Dasaratliy Sinha v. Maha- 
mulya Ash{ 5), Chhote Lai v. Kedar Nath 
(6) and extend it to immovable property 
Krishtocomul Milter v. Surcsli Chunder 
Deb (7), Sriramulu Naidn v. Andalam- 
mal (8), AHmahamed Abdul Hussein v. 
Vadilal Devchand (4). The matter is 
now governed in England by S. 47 (l), 
Bankruptcy Act, 1914. There is also a 
•considerable body of judicial opinion, not 
without dissent, that the same extended 
doctrine holds good under the Provincial 
Insolvency Act. Both under the old Act 
•of 1907 and under the present Act of 
1920, S. 28 (4) after-acquired property 
of an insolvent vests “forthwith” in the 
Court or receiver. There is no similar 
•expression in the corresponding Ss. 17 
and 52 (2) (a), Presidency Towns Insol¬ 
vency Act 1909, which deals with the 
vesting of after-acquired property. 

In neither Indian Act is there anything 
corresponding to S. 47, English Act 1914. 
jSeveral decisions have however held the 
(doctrine of Cohen v. Mitchell {2), applic¬ 
able under the Provincial Insolvency Act 
also: Nagindas Bhukandas v. Gliclabhai 
Gulabdas (9), Jagadish Narain Singh v. 
Itamsakal Kuar (10) liamanadha Iyer 
v. Nagendra Ayer (11). The Rangoon High 
Court takes a contrary view. Ma Phaio 
v. Mauny Ba Thaw (12). In this Court 
there appears to he some difference of 
opinion Rowlandson v. Champion (13). 
Abdul Kareem Sahib v. The Official As¬ 
signee of Madras (14). Ratna Rai v. The 
Official Assignee of Madras (15). Were it 
necessary to decide the question, we would 
have preferred to send the matter to a 
Full Bench. But we do not think it neces- 

(1) 11843] 5 Q. 13. 965=2 I). & L. 49^73 LTJ. 
Q. H. 209=8 Jur. 812. 

(2) 118901 25 Q. 13. I). 2G2. 

(3) f 1850-011 8 M. I. A. 339 = 1 Suth. 42G = 
1 Sar. 778 (P. C.). 

(4) 119191 48 Horn. 890=53 I. C. 197. 

(5) 119201 47 Cal. 9Gl=GO I. C. 977. 

(0) A. I. R. 1924 All. 703=81 1. C. 289=4G All. 
665. 

(7) 118821 8 Cal. 556=12 C. L. It. 253. 

(HJ 119071 30 Mad. 115=17 M. L. J. 14. 

(9) A I. It. 1920 (torn. 58=44 Horn. 073. 

(10) A. I. It. 1929 Pat. 97=114 I. C. 465=8 Pat. 
478. 

(11) A. 1. It. 1924 Mad 223=76 I. C. 805. 

(12) A. I. It. 1926 Rang. 179 = 97 I. C. 221 = 4 
Hang. 125. 

(1.3) [189-0 17 Mad. 21. 

(11) 11905) 28 Mad. 168. 

(16) [1915] 29 I. C. 163. 
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sary to pronounceany opinion on the ques¬ 
tion argued. It is agreed that in addition 
to the sums allowed by the lower Court, 
this appellant should have credit for 
Rs. 135 being the income-tax paid by him 
to Government. With the above modifica¬ 
tion A. A. 0. No. 374 of ^1926, must be 
dismissed with costs. 

P.R.S./r.m. Order accordingly. 
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Jackson and Curgenven, JJ. 

Ravanappa Redd i —Appellant. 

v. 

Em per ot —Opposite Party. 

Criminal Appeal No. 442 of 1931, De¬ 
cided on 10th November 1931. 

* Criminal P. C. (1898), Ss. 195 (1) (b) and 
476 — Complaint by private person under 
S. 193, Penal Code is not cognizable and con¬ 
viction based on such complaint is not pro¬ 
tected by Ss. 537 and 532 and should be set 
aside—Criminal P.C.(1898), Ss. 532 and 537. 

Where a complaint was filed against the ac¬ 
cused by a private complainant alleging that the 
accused had fabricated a pro-note and induced a 
third person to file a suit against the complai¬ 
nant so as to obtain a fraudulent decree: 

Held : that the Court confronted with a com¬ 
plaint like the above by a private person and not 
preferred under S. 47G must refuse to take cogni¬ 
zance and it could not even examine the complain¬ 
ant upon oath and then note that it was only 
taking cognizance of the offences not referred to 
in S. 195, because the examination of the com¬ 
plainant on oath under S. 200 is after cognizance 
has bean taken. 

Held further : that the lower Court having 
proceeded upon no legal complaint at all in con¬ 
victing the accused the error could not be cor¬ 
rected under S. 537, nor had S. 532 any rele¬ 
vancy to the matter, for that only validates 
commitments legal in themselves but made by a 
Magistrate not empowered to commit. A. I. It. 
1929 Mad. 21, Ref. [P 254 C 1] 

A. S. Sivakaminathan —for Appellant. 

K. N. Ganapathi —for the Crown. 

Jackson, J. — The appellant lias been 
sentence ! to three years rigorous impri¬ 
sonment for abetting the forging of a pro¬ 
missory note. 

On the facts there seems to be no doubt 
that the appellant is guilty under Ss. 467 
and 109, I. P. C. The evidence of the 
Christian schoolmaster P. W. 9 proves 
that the accused asked him to write the 
draft of the promissory note, Ex. C, after 
the death of its alleged maker Krishna 
Keddi, obviously for the purpose of frau¬ 
dulent execution. 

Section 467 has no necessary connexion 
with any Court proceeding, and when the 
committal order came before me upon an 
application to have it cancelled, I declined 
to interfere as there was sufficient evi- 
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dence to establish a prima facie case 
against the accused. But now that the 
whole record is before us, the matter is 
not quite so simple. In the complaint 
Ex. J, it is alleged that the accused fabri¬ 
cated a pro-note and induced one Vatta 
Goundan to file a suit against Krishna 
Reddi in the Panchayat Court, and ob¬ 
tained a fraudulent decree. The complain- 
nant was ignorant of all this until the 
execution of the decree was begun in the 
District Munsif’s Court. . . . 

“The object of bringing about these forged and 
fabricated transactions is to get the house of the 
late Krishna Reddi.’’ 


This is clearly the offence under S. 193, 
I. P. C. of fraudulently fabricating false 
evidence for the purpose of being used in 
a stage of a judicial proceeding. 

The Court may think the forgery a 
clearer count than the fabrication of evi¬ 
dence because on the facts of this case it 
is doubtful if there was any proceeding 
before the panchayat at all, but neverthe¬ 
less the allegation is plainly stated in the 
complaint, and it is the allegation which 
attracts the mischief of S. 195 (1) (bJ. 
Criminal P. C. 


A Court confronted with a complaint 
like Ex. J by a private person and not pre¬ 
ferred under S. 476, Criminal P. C. must 

refuse to take cognizance. It ca ””° , 

examine the complainant upon oath ami 
Z note that it is only -gnizance 

of the offences not referred to in b. lilo. 
n • • i r> f 1 • because the examination 

of the complainant on oath under S. 00 
is after cognizance has been taken. But 
nothin'* of that sort was attempted in this 
ca^o 'The Court recorded a short sworn 
statement, and evidently took cognizance 
of every offence alleged in the written 


complaint. 

The effect of this is that the Court 
proceeded upon no legal complaint at all; 
which is much more than a mere irregu¬ 
larity in the complaint. Therefore the 
error cannot be corrected under S. 537, 
Criminal P. C. nor has S. 532 any rele¬ 
vancy to the matter; for that only vali¬ 
dates commitments legal in themselves 
but made by a Magistrate not empowered 
to commit. 

In these circumstances the conviction 
must be set aside as being without juris¬ 
diction. The bail is released. 

Curgenven, J.—S. 195 (l) (b) of the 
Code forbids a Court to take cognizance of 
an offence under S. 193, I. P. C. when it 


is alleged to have been committed in, or 
in relation to, any proceeding in any 
Court, except upon the complaint of that 
Court. Such an offence, so committed, is 
undoubtedly alleged in the complaint in 
the present case, and indeed the section of 
the Penal Code is quoted. The Court was 
precluded from taking cognizance of that 
offence, the complaint being a private one. 
The conviction was actually.of abetment 
of forgery of a valuable security, under 
Ss. 467 and 109, I.P.C., but in P.Muthi- 
rian v. Vengu Aiyar (l), I have already 
given my reasons for holding that, this be¬ 
ing only another way of dealing with what 
was in effect the same offence fabricating, 
false evidence—it is not open to a Court to 
permit the provisions of S. 195, Criminal 
P. C. to be evaded in this manner. I 
agree therefore that upon this ground the 
conviction must be set aside, the proceed ¬ 
ings being without jurisdiction. 

p.r.S./k.N. Order accordi ngly. 

~7l7 A. I. R. 1929 MadT 21=114 I. C. 300=300r 

L. J. 322. 
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Waller and Pandalai, JJ. 

( Padmanabhini ) Ramanamma —Com¬ 
plainant—Petitioner. 


v. 

Golusu Appalanarasayya —Accused 1 
—Opposite Party. 

Criminal Kevn. No. 329 of 1931 and 
Criminal Revn. Petn. No. 297 of 1931, 

Decided on 20th November 1931. 

s}s Evidence Act (1872), Ss. 40 to 43-R 
convicted of defamation—Civil suit for da 
mages dismissed—High Court in revision set¬ 
ting aside conviction and ordering retrial-— R 
trying to put in evidence judgment of civil 
Court as conclusive of his innocence Such 
judgment held not admissible in evidence. 

Although the civil suit and the prosecution 
may be based on exactly the same cause of action, 
the parties are strictly speaking not the saroe, 
the burden of proof is differently placed and differ¬ 
ent considerations may come in. The result may 
therefore be a conflict in decision; but such a 

iot ic aii <-> *hof ic inhorPTlt. ill the division O* 


causes into criminal and civil. 

R was charged with the offence of defamation 
and convicted. The complainaut then sued Hit* 
damages for defamation but the suit- was dismis 
sed. Subsequently the High Court in revision se 
aside the conviction and ordered a retrial. i 
trial ended in a conviction, but tho Sessious Juag 
in appeal held the judgment of the civil bon 
put in evidence by R to be conclusive proof o 
innocence. 

Held: that the matter was governed by Ss. 4 
to 43 and that the judgment relied on > 
Sessions Judge was not admissible in 
under any of the relevant sections of the - 
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Bom. 1, not Foil.', A. I. R. 1927 Mad. 308, Appr.\ 
A.I.R. 1924 Mad. 51G, Expl. 

[P 255 C 2; P 25G C 1, 2] 

V. Krishnamachariar —for Petitioner. 

Public Prosecutor —for the Crown. 

Order .—This case has had a somewhat 
remarkable history. The petitioner char¬ 
ged the respondent, his wife and others 
with the offences of robbery and defama¬ 
tion. Ultimately the respondent alone 
was convicted of the latter offence and 
l his conviction was upheld by the Sessions 
Judge in appeal. The petitioner then 
filed a suit for damages for defamation 
against the respondent and another person. 
A copy of the judgment confirming the 
conviction was produced, but the District 
Munsif held, quite rightly, that he was 
not bound to follow it and that he had to 
arrive at a decision independently on the 
evidence before him. In the result, he 
dismissed the suit. The next thing that 
happened was that this Court, in revision, 
set aside the conviction and ordered a re¬ 
trial. The case was retried and ended 
again in the conviction of the respendent. 
The latter tried to get admitted in evi¬ 
dence a copy of the judgment of the civil 
Court, hut the Magistrate rejected it, 
being of opinion that it was irrelevant for 
the purpose of the trial. An appeal was 
again preferred, which was on this occa¬ 
sion successful. The Sessions Judge set 
aside the conviction, holding that the 
Munsif's judgment was not merely rele¬ 
vant, but also conclusive proof of the res¬ 
pondent’s innocence. To the material 
sections of the Evidence Act, which lay 
down the law as to the admissibility of 
judgments, he made no reference. It 
would be interesting to know how he 
would have dealt with the matter, if the 
judgment had been one awarding damages 
against the respondent. We venture to 
doubt whether he would have gone so far 
as to hold that it was conclusive proof of 
the respondent’s guilt and that the Magis¬ 
trate should at once have convicted him 
on it, without any further evidence. And 
yot, if a judgment one way might bo con¬ 
clusive proof of the respondent’s inno¬ 
cence, it is not apparent why a judgment 
the other way, should not be conclusive 
proof of his guilt. 

What the Sessions Judge relied on was 
a judgment of the Bombay High Court, 
reported in In re Marker (l). Marker 
was prosecuted for breach of trust in re- 
(1) [1917] 41 Bora. 1=17 Cr. L. J. 153=33 
I. 0. G38. 


gard to certain sums of money. He had 
already been sued civilly for recovery of 
those sums, but the suit had been dismis¬ 
sed. A copy of the civil Court’s judgment 
was produced before the Magistrate, who 
declined to admit it in evidence, holding, 
with reference to Ss. 40 to 43, Evidence 
Act, that it was irrelevant and inadmis¬ 
sible. The matter was taken up to the 
High Court, which decided, without any 
reference to those sections, that the judg¬ 
ment should have been admitted. The 
Judges did not actually say, in so many 
words, that it was conclusive proof of 
Marker’s innocence; indeed, Heaton, J., 
conceded that it could not be used to 
prove or disprove the facts in dispute in 
the case. But it is impossible not to agree 
in the Sessions Judge’s observation that 
the whole tenor of their argument indi¬ 
cates that, in their opinion, it ought to 
have been treated as conclusive proof and 
that on it, Marker should, at once, have 
been discharged by the Magistrate. If 
however it was not to be used to prove or 
disprove the charge, it is difficult to see 
on what ground the Magistrate could have 
acted on it, as if it were conclusive. With 
great respect, we cannot follow this deci¬ 
sion. The matter, it seems to us, is 
governed by Ss. 40 to 43, Evidence Act, 
and, if a judgment is not admissible under 
any of those sections, it must be left out 
of consideration altogether. The judg¬ 
ment in question was not one to which 
S. 40 applied; for it was not a bar to the 
prosecution. Nor was it a judgment in 
rem under S. 41. It did not relate to a 
matter of a public nature as require! by 
S. 42. Nor was its existence a fact in 
issue in the prosecution or relevant under 
any other section of the Act: S. 43. 
Heaton, J., put his decision on a quite 
different ground—the ground of public 
policy. ‘‘We cannot” he said 

"have criminal Couris trying over again matterr 
which have been thoroughly dealt with and 
finally decided by a civil Court of competent 
jurisdiction.” 

It is not easy to see how such a rule is 
to be enforced, unless the judgment of the 
civil Court is, in law, a bar to or conclu¬ 
sive against the prosecution. And what 
of cases in which the criminal Court has 
decided the controversy first and convic¬ 
ted? Can we not have the civil Court 
trying over again a matter which has been 
decided by a Court of competent jurisdic¬ 
tion and coming to a different conclusion? 
The truth is that, although the civil suit 
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and the prosecution may be based on 
exactly the same cause of action, the par¬ 
ties are, strictly speaking, not the same, 
the burden of proof is differently placed 
and different considerations may come in. 
The result may therefore be a conflict in 
jdecision. For instance, A is tried for mur¬ 
dering B, but acquitted, because a confes¬ 
sional statement by him is, in a criminal 
trial, inadmissible in evidence. C, B's 
widow, sues him for damages for the mur¬ 
der and gets a decree, the confessional 
statement being admissible in a civil suit. 
In the matter of defamation, again, there 
is a good deal of difference between a suit 
for damages and a criminal prosecution. 
The prosecution is governed by the provi¬ 
sions of the Indian Penal Code, the suit 
by the English law of slander and libel. 
A defence which is open to the accused in 
the prosecution is not open to him as the 
defendant in the suit. The question of 
special damage may arise in the suit, birt 
cannot arise in the prosecution. 

It has often been said in this Court 
that, where a c'.vil suit and a criminal 
■complaint have been filed, which raise the 
samo issues between the same parties, the 
hearing of the complaint should be stayed 
until the suit has been decided. And this 
has been put on the ground that it will 
avoid a possible conflict in decision. Our 
brother Jackson has pointed out in a judg¬ 
ment, in which we entirely concur, Gnan- 
sigamani Nadar v. Vedamuthu Nadar (2), 
that the risk of such a conflict is one that 
is inherent in the division of causes into 
criminal and civil. The judgment of nei¬ 
ther is binding on the other and each 
must decido the cause on the evidence 
before it. If they arrive at different con¬ 
clusions, it is regrettable, but unavoid¬ 
able. The ruling In re Marker (l) was 
relied on in another case in this Court, 
In re P. S. Velayutham Chetty (3). The 
head-note states that the Bombay ruling 
was followed. The fact however remains 
that Krishnan, J., disposed of the crimi¬ 
nal revision petition on the merits and 
not on the decision in the civil proceed¬ 
ing. What he said was that, if he accep¬ 
ted the civil judgment as the basis of his 
judgment in the criminal case, he would 
have to find that the conviction was 
wrong. What he refrained from saying 
-was that i t could be accepted as the basis 

(2) A I. R. 1927 Mad. 308=99 1.0.853=28 
Cr. L. J. 181. 

(3) A. I. R. 1924 Mad. 516=72 I. 0. 172=24 
•Or. L. J. 332. 


of his judgment. The head-note therefore 
seems to be inaccurate. If he had been 
satisfied that the Bombay ruling was un¬ 
impeachably correct he could and would 
have allowed the revision petition with¬ 
out considering the evidence in the crimi¬ 
nal case. 

It is not, we think, necessary to refer 
to any other rulings. We are satisfied that 
the judgment relied on by the Sessions 
Judge was not admissible in evidence 
under any of the relevant sections of the 
Evidence Act. It is a judgment in per¬ 
sonam and not in rem, and is not conclu¬ 
sive proof, in the subsequent judicial pro¬ 
ceeding, of anything material. The order 
of the Sessions Judge must be set aside. 
He will dispose of the criminal appeal 
on its merits. 

p.R.S./p.n. Order set aside. 
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Beasley, C. J. and Cornish, J. 

P. Krishnamacliariai —Appellant. 

v. 

The Official Assignee of Madras —Res¬ 
pondent. 

Original Side Appeal No. 70 of 1931, 
Decided on 24th November 1931, against 
decision of Stone, J., D/- 13th April 1931. 

nr Legal Practitioner—Lien—Claim by advo¬ 
cate to Official Assignee for moneys due to 
him by insolvent for work done for him in 
probate proceeding in respect of will of 
which insolvent was executor and legatee— 
Claim can only be allowed against estate of 
insolvent—Advocate has no lien on property 
recovered by his exertions in absence of ex¬ 
press agreement by his client to that effect 
—Insolvency. 

An advocate put in a claim to the Official As¬ 
signee for certain moneys due to him by the 
insolvent for work done for the insolvent in a 
probate proceeding in respect of a will of which 
the insolvent was the executor and a legatee and 
also for other work done by him on behalf of 
the insolvent, contending that he was entitlod to 
payment from the estate of the testator on tho 
ground that he had a lien on that property tvs 
having been recovered for the insolvent by bis 
exertions in the probate litigation. 

Held : that the insolvency Court could not 
make an order directing tho Official Assignee to 
satisfy the claim out of the estate of the testator 
and that it could only be allowed against the 
estate of the insolvent. . 

Held further : that an advocate could no 
have a lieu on the property in the absence o 
an express agreement to that effect by the clien • 
.1. I ti. 1927 Bom. 542, Dist. (T 25 ' 0 1J 

N. T. Shamanna —for Appellant. 

S. G. Satagopa Mudaliar— for Respon¬ 
dent. 

Cornish, J.— The appellant is anaJ'°‘ 
cate of this Court. He put in a claim 
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the Official Assignee for certain moneys 
due to him by the insolvent for work- 
done for the insolvent in a probate pro¬ 
ceedings in respect of a will of which the 
insolvent was the executor and a legatee, 
an 1 also for other work done by him on 
behalf of the insolvent. The Official As¬ 
signee disallowed a portion of the claim 
as excessive. There was an appeal against 
that order, and Stone, J., held that the 
claim of the appellant should ho allowed 
in full with interest against the estate of 
the insolvent. The appellant impeaches 
that order on the ground that he was en¬ 
title 1 to payment from the estate of the 
testator, Appasami Pillai, inasmuch as he 
was entitled to a lien on that property as 
having been recoverel for the insolvent 
by his exertions in the probate litigation. 

With regard to tlie first part of this 
contention, it appears to us that it would 
not have been competent for the insol¬ 
vency Court to make an order against the 
estate of the testator. The only property 
which was vested in the Official Assignee 
by reason of the executor’s- insolvency 
was the property of the insolvent. The 
insolvency of the executor did not have 
the elfect of divesting him of Appaswami 
Pillai’s estate which was vested in him as 
executor and of vesting it in the Official 
Assignee. The insolvency Court could 
not therefore have made an order direct¬ 
ing the Official Assignee to satisfy the 
claim out of the estate of the testator. 

With regard to the other point, I do 
not think that it is sustainable. Thoro is 
no enactmont in this country recognizing 
the particular lien for costs which is 
sanctioned by the Solicitors Act, 1860, in 
favour of a solicitor upon property re¬ 
covered by his exertions for a client, 
though it has been held that solicitors 
who have boon admitted attorneys of an 
fnlian High Court have this lion : Tyabji 
Dayabhii & Co. v. Jetha Devji & Co. (i). 
Hub tho appellant is an alvocato and not a 
solicitor or attornoy, and the only possible 
ground for supporting a claim to such a 
lien in his favour would ho an express 
agreement by tho client to that effect. 
But no such agreement is forthcoming. 
On the contrary it appears that the appel¬ 
lant took a promissory note for R*. 3,000 
as security for his costs in tho probate 
litigation. There is therefore no ground 
for holding that appellant had a lien. 

(1) A. I. It. 1927 Bom. 642=105 I. O. 883=61 
Bom. 855. 
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Under these circumstances, the appeal 
fails and must ho dismissed with costs. 

Beasley, C. J.— I agree. 

P.R.S./p n. Appeal dismissed. 
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Jackson and Walsh, JJ. 

Crude Subbayya — Plaintiff—Appellant. 

V. 

Raja Kandukuri Venkata Hanu- 
mantha Bhaskara Rao Cara and another 

Defendants—Respondents. 

Appeal No. 197 of 1930, Decided on 
23rd July 1931, against decree of Sub- 
Judge, Narsapur, D/- 22nd July 1929. 

'»*'»• Hindu Law—Alienation—Widow—Inte¬ 
rest on husband's debts is binding on estate 
and hence mortgage executed for principal 
and accumulated interest is valid in absence 
of fraud. 

A Hindu widow is bound if tlie income of her 
husband’s estate admits of it to pay the interest 
payable on the binding debts as well as other 
necessary charges. But it doe3 not necessarily 
follow that where the debt is'a binding debt the 
interest payable upon that debt is not chargeable 
to the estate. The interest follows the principal 
and is recoverable from the estate if the principal 
amount is so recoverable. (P 259 C 1, 2] 

Ordinarily a widow is expected to pay the inte¬ 
rest on her husband's debts, and if that interest 
accumulates as a chargo upon tho estate the con¬ 
duct both of tho widow and of the creditor will 
require scrutiny. Where there is nothing iu the 
conduct of either party to warrant a finding that 
they were committing fraud against the estate 
the mortgage executed for legal necessity by the 
widow which includes interest due on a prior 
mortgage similarly executed is binding on tho re¬ 
versioners A.I.B. 1914 Mai. 113, RcJ. [P 259 C 21 

S. Varadachariar and li. Ramamurthi 
—for Appellant. 

Advocate-General and V. Viyanna —for 
Respondents. 

Jackson, J. Suit for recovery of 
Rs. 29,305-14-4 due on the mortgage deed 
Ex. A, dated 13th Juno 1911. The mort¬ 
gage was executed by a widow, Kandu¬ 
kuri Raja Seshamma Garu in favour of 
defendant 2, while sho was enjoying a 
life-interest in her husband’s estate, and 
before she alopted defendant 1. Defen¬ 
dant 2 trnnsferrol tho mortgage right to 
plaintiff under Ex. F. Seshamma Garu 
is (lea 1 and defendant 1 has become owner 
of the estato. 

The transaction takos its origin from a 
compromise docroo in this Court dated 
8th January 1883, Ex. D, under which 
Soshamma Garu is bound to pay the 
mortgagee plaintiff Rs. 5,000, and interest 
at 10 annas per cent per mensem, for 
which a village stands hypothecated as 
security, and it is provided that if the 
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principal is not paid within five years 
the plaintiff shall take possession of the 
village, reckon its income at Rs. 500 and 
hold it till the debt is paid off. 

Issue 1 is whether this decree is valid 
and binding on defendant 1. There is no 
reason to hold the contrary and that 
point is not now in dispute. In 1883, 
the estate was undoubtedly saddled with 
a binding debt under the terms of Ex. D. 

In 1888, when the five years had ex¬ 
pired the debt was not paid off, and Sesh- 
amma Garu was liable to surrender the 
village. Instead of doing so she executed 
a mortgage Ex. C agreeing to pay off the 
principal in five years, with interest at 
11 annas per mensem, on arrears at 
Re. 1-4-0 per mensem and mortgaging the 
same village. 

When these five years expired in 1003 
another mortgage was executed. Ex. B, 
and it was arranged to pay oft' the debt in 
14 instalments with interest at 9 annas 
6 pies per cent per mensem and one rupee 
per cent per mensem for arrears. Finally 
in 1911 Seshamma Garu undertook under 
Ex. A to pay in 20 yearly instalments of 
Rs. 1,000 with interest at 12 annas per 
cent per mensem compound interest on 
arrears at one rupee per cent per mensem 
with annual rests. This is the suit docu¬ 
ment. 

Issue 2 is whether Exs. C, B and A are 
true, valid and supported by considera¬ 
tion. There is not the least doubt that 
they are true and supported by consider¬ 
ation, and nothing which affects then- 
validity is specifically in issue. In 
para. 7 of his statement defendant 1 al¬ 
leges, but does not specify fraud ; in 
para. 8 he denies the right of his adop¬ 
tive mother to make any contract valu¬ 
ing the terms of Ex. D ; and in para. 10 
he alleges that Ex. 33 was the most 
favourable of all the arrangements. If 
something on these lines had been put 
in issue it would be easier to understand 
what exactly is the defence. 

The learned Subordinate Judge finds 
that Ex. C is true, but as regards its 
validity holds that its execution was a 
very improper and an imprudent act. He 
reiused to admit evidonce of the income 
of the mortgaged village. The refusal 
comes at the evidence of D. W. 2 in the 
record, but the plaintiff avers (affidavit of 
30th September 1930), and it is not dis¬ 
puted, that he reiused to take it when 
plaintiff led his evidence. It is difficult 
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to see how without knowing the income 
the learned Judge could stigmatize the 
act as imprudent. If the income is 
Rs. 10,000 it is obviously prudent to 
keep possession of the village. The res¬ 
pondent has now filed an affidavit putting 
the income in 1885 at Rs. 1,300 and in 
1S94 at Rs. 1,391, and Rs. 1,493 in 1903. 
If under Ex. D the mortgagee, as he would 
by defendant’s reckoning took possession 
of the village till 1907, or for about 20 
years he would receive an ostensible in¬ 
come of Rs. 10,000, and an actual income 
of about Rs. 26,000. No doubt by 1907 
the defendant would have been paid off. 
but at an exorbitant cost. Under Ex. C 
the debt would have been cleared by 1893 
at half the cost. We are unable to fol¬ 
low the lower Court’s reasoning in 
para. 5, and we hold that Ex. C is valid 
and binding upon the estate. The subse¬ 
quent modifications in Ex. 33 and Ex. A 
are mere matters of degree. The varia¬ 
tions are not large enough to warrant an 
assumption that the widow was acting 
with imprudence or the mortgagee with 
dishonesty, especially as no special impu¬ 
tation is made ; and no evidence is led as 
to the state of the market. 

In Ex. B the interest is 9 annas 6 
pies per mensem, time is given from 1903 
to 1917, and the interest on arrears is 1 
rupee per mensem. In Ex. C the interest 
is 11 annas per mensem, and on arrears 
1 rupee and 4 annas per mensem. So B 
is not more onerous than C. 

In Ex. A the interest is 12 annas, the 
time runs from 1911 to 1931, and the 
interest in default is one rupee per men¬ 
sem compound interest. By the time that 
Ex. A came to be executed the payments 
under Ex. B had fallen into arrear and 
interest was payable on Rs. 12,000 lapsed 
instalments at 12 per cent. Under Ex. A, 
so long as there were no further arrears 
the interest would be 9 per cent. It is 
admitted that Rs. 20,000 in Ex. A is a 
round figure rather favourable to the 
debtor. 

The time under Ex. B would expire in 
1917 and defendant 2 as P. W. 1 says 
that he was threatening that he would 
sue them and give no further extensions 
unless he were given a higher rate of 
interest. So under Ex. A it was agreed 
to pay 12 annas as against 9i annas P el 
mensem in consideration of an extension 

of time for payment up to 1931. 
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Defendant 2 admits that he demanded 
a fresh document as a condition of ad¬ 
vancing a loan to Seshamma Gam's 
brother-in-law. This is relied upon as 
suggesting a sinister origin for Ex. A 
but the very frankness of the admission 
disarms suspicion, and there is no ground 
for supposing that the widow, her 
brother-in-law, and the mortgagee, were 
conspiring against the interest of the 
estate. Not only did the widow pay 
Rs. 20,000 towards the principal and 
interest of the debt, but a large portion 
of the repayment came out of the brother- 
in-law’s estate : see endorsements on 
Ex. A, pp. 47—50 documents. So the 
widow can hardly be said to have evaded 
her obligations to pay interest. Nor can 
the mortgagee be said to have connived at 
any such evasion. In Ex. A for the first 
time compound interest is leviable upon 
arrears, and if a creditor chooses to give 
a widow debtor this sharp reminder that 
she ought not to fall into arrear with her 
interest, the Courts can hardly object that 
ho is acting legally. Whether as a matter 
of equity they will enforce the penal 
clause is another question. 

We find therefore that even were the 
point in direct issue there is nothing in 
the facts of this case to warrant any find¬ 
ing of fraud or collusion. 

The respondent relies rather upon a 
bare proposition of law that a widow can¬ 
not alienate the property of the estate in 
which she holds a life interest for payment 
of interest on a debt binding the estate. 
In Sarkar's Hindu law, Edn. 5, p. (125 it 
is stated thus: 

“ An alienation of husband's estate for the pay¬ 
ment of husband's debts will not be binding on 
the estate unless it could not have been paid out 
of the current income.” 

This purports to bo based on a Madras 
case reported in Salclii Reddy v. Ven- 
hanna (l). In that caso a distinction was 
drawn between the principal debt and the 
intorost payable thereon ; but the Court 
uphold the alienation bocauso it was not 
proved that the widow had sufficient in¬ 
come to pay the interest or that the 
alienee had actod mala fide. 

In an unroported caso A. S. No. 113 of 
1918 the law is laid down as follows : 

“ Tho widow ih bound if tho income of her hus¬ 
band’s estate admits of it to pay the interest 
payable on the binding debts as well as other 
necessary charges. But it docs not neees sarily 
follow that where tho debt is a binding debt tho 
interest, payable upon that debt is not chargeable 

(1) A. I. It. 1914 Mad. 113=24 I. C. 534. 
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to the estate. In fact a proposition like that is 
piima facie untenable. The interest follows the 
principal and is recoverable from the estate if the 
principal amount is so recoverable. I (Abdur 
Raliim, J.), do not think that any contrary pro¬ 
position is laid down in SakhiReddy v. Vcn- 
kanna (l).Tyabji and Spencer, JJ., sim¬ 

ply stated the proposition which is not disputed 
that it is the duty of the widow to pay out of the 
income the interest due on her husband’s debts.” 

With which Spencer, J., concurs. 

The question is really ono of fact. 
Ordinarily a widow is expected to pay 
the interest on her husband’s debts, and 
if that interest accumulates as a charge 
upon the estate the conduct both of tho 
widow and of the creditor will require 
scrutiny. In this case, as already ob¬ 
served, there is nothing in the conduct of 
either party to warrant a finding that 
they were committing fraud against the 
estate. The estate was heavily involved 
under Ex D. By Ex. C the widow 
considerably lightened the burden. If 
she had died on 28th March 1888, tho 
date of Ex. C there can be no question as 
to which document, Ex. D or Ex. C, the 
reversioner would have preferred to find 
when he entered upon his property. 

In Boddu Jagayya v. Goli Appal a 
Raya (2) it is asked : 

“ Was the widow entitled to allow the debt to ac¬ 
cumulate and to make the interest a burden on 
the estate so as to bind the reversioners.” 

And the ruling proceeds : 

'• A purchaser however will not necessarily be 
affected by the fact that tho widow could have 
discharged the interest by means of her own in- 

c0lnc . If lie bona fide believed tho sale 

was necessary lie must be protected.” 

At_the stage of Ex. C tho widow was 
reducing not adding to the burden on tho 
estate, and tho mortgagee was acting 
bona fide. In Gauri Shankar v. Kamala 
Prasad, A. I. R. 1926 All. 645, Ashworth, 
J., holds that the creditor is responsible 
for mismanagement in which ho connives 
in advance ; which is merely to state that 
he will be unsuited on proof of fraud. 

Then, as already pointed out, if Ex. C 
is valid and binding, its subsequent modifi¬ 
cations by Ex. B and Ex. A are unoxcep- 
tionablo, and may be said to bo merely in 
tho course of business. We see no reason 
not to uphold these transactions, except 
that wo think defendant 1 may be relieved 
against the ponal provision of compound 
interest. Interest will be reckoned under 
Ex. A at 9 per cent on instalments not 
due on date of suit otherwise on the over- 
,|n, ‘ i ,; '.-'iiP.-iiK and interest thoiemi 

(2) 11918] 18 I. C. 953. " 


SUBBAYYA V. BliASKARA 
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12 per cent simple, per annum. Otherwise 
plaintiff is entitled to a decree as prayed 
lor with costs throughout. 

The appeal in the main is allowed. 

The appeal having been set down to be 
spoken to on Tuesday, 18th October 1931, 
upon perusing the judgment and the pro¬ 
posed draft decree in the appeal and the ob¬ 
jections to the draft decree and upon hear¬ 
ing the arguments of Mr. K. Ramamurthi 
advocate for the appellant and of Mr. Y. 
Viyanna, advocate for respondent 1 and 
respondent 2 not appearing in person or 
by pleaders and the appeal having stood 
over for consideration till Thursday, 22nd 
October 1931, and Civil Miscellaneous 
Petition No 4980 of 1931 filed on behalf 
of respondent 1 in the appeal praying to 
pass an order as to costs in Appeal 
No. 197 of 1930 directing parties to pay 
and receive proportionate costs, coming 
on for hearing on the said Thursday, 22nd 
October 1931, upon perusing the figures 
worked out and arrived at by the office on 
the directions given by the Court, and the 
said petition and upon hearing the argu¬ 
ments of Mr. V. Viyanna, advocate for the 
Petitioner, and of Mr. K. Ramamurthi, 
advocate for the respondent in. the peti¬ 
tion, the Court made the following 

Order—The office method of work in,, 
it out for each year with counter-interest 
is the meaning o£ the judgment avh.ch 
does not allow of compound interest and 

the figures thus arrived at by the office 

are accepted. The parties will pay and 
receive proportionate costs. 

P.K.S./K.N. _Ordcr accord,,,gVy. 

A. I R 1932 Madras 260 

Pandalai, J. 

Muthukumara Pillai Defendant — 
Petitioner. 


v. 

Thirunarayana Pillai and another— 
Plaintiffs—Opposite Parties. 

Civil Revn. Petn. No. 1746 of 1930, 
Decided on 28th April 1931, against order 
of Dist. Munsif, Chidambaram, D/- 17th 

September 1930. . 

(a) Civil P C. (1908), S. 150 S. 150 is 
wide enough to authorize Court, to . which 
area is transferred to entertain in first * n " 
stance any application which might have 
been made to Court passing decree. 

Section 150 is intended to apply not merely to 
cases where there is a judicial transfer of specific 
business, but is in terms wide enough to autho¬ 
rize the Court to which the area has been trans¬ 
ferred (including a fortiori the busiuess not di- 
rectlv depending on territorial jurisdiction) to 


entertain in the first instance any application 
which might have been made to the Court which 
passed the decree. (_P 262 C 2) 

Where therefore a suit for money is trans¬ 
ferred from the Court where it is instituted to an¬ 
other Court beyond that jurisdiction, and a decree 
is obtained in that Court and then the second 
Court is abolished and the whole business of that 
Court is sent by administrative order to a third 
Court, the third Court has jurisdiction to enter¬ 
tain a petition for sending the decree for execu¬ 
tion to the first Court and the petition for execu¬ 
tion need not be presented in the first instance 
to the first Court: 42 Mad. 821, A. 1. li. 1922 
Mad. 10 and 1923 Mad. 92, Bel. on. [P 263 C 1] 

(b) Civil P. C. (1908), Ss. 37 and 150- 
S. 37 does not deprive the decree-holder of 
facility under S. 150. 

Section 37 is an inclusive definition and must 
not be used so as to deprive the decree-holder of 
the facility provided by S. 150: 42 Mad. 821, 
Foil. ' ' IP 262 C 2] 

.4. V. Viswanatlia Sastri and S. 
Jagadisa Aiyar—iov Petitioner. 

M. Patanjali Sastri —for Opposite 
Parties. 

Judgment.—This petition raises an 
interesting and uncommon question. 
When a suit for money is transferred 
from the Court where it is instituted to 
another Court beyond that jurisdiction 
and a decree is obtained in that Court and 
then the second Court is abolished and 
the whole business of that Court is sent by 
administrative order to a third Court, has 
that (third) Court, jurisdiction to enter¬ 
tain a petition for sending the decree for 
execution to the first Court or must the 
petition for execution be presented in the 
first instance to the first Court? 

The fasts are as follows: The suit, O.S. 
No. 179 of 1922, which was for money 
on a promissory note, was filed in the 
Vriddachalam Munsif’s Court by two 
minor plaintiffs represented by their 
mother as next friend and was transferred 
for disposal to the Mannargudi Munsif’s 
Court and there numbered as O. S. No. 633 
of 1923, and a decree was passed against the 
petitioner-defendant. Subsequent to the 
decree the Munsif’s Court of Mannargudi 
was abolished and its territorial jurisdic¬ 
tion and business were added to that of 
the Chidambaram Munsif’s Court. After 
plaintiff 1 became a major after decree, 
he and his mother quarrelled and separate 
petitions for execution, one by plaintiff 1 
for himself and purporting to act as a 
next friond of plaintiff 2 and another by 
his mother as next friend of plaintiff 2 
were filed in the Chidambaram Court. 1° 
the course of these disputes as to who 
was entitled to execute the decree, plain- 
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tiff 1 stated that the whole decree was 
discharged by payment to himself. This 
was disbelieved by the Court as collusive 
and plaintiff 1 was removed from the 
office of next friend of plaintiff 2 and the 
mother appointed instead. At this stage 
the judgment-debtor raised the objection 
that the Chidambaram Court had no 
jurisdiction to entertain the mother’s 
petition which was to transmit the 
decree for execution to tho Vriddhacha- 
lam Court. The objection was based on 
the ground that the Mannargudi Munsif’s 
Court having been abolished and ceased 
to exist, tho only Court which could exe¬ 
cute the decree is, according to S. 37 (b), 
Civil P. C., the Court where tho suit 
would have to bo brought if tho suit were 
brought at tho date of the application which 
is admittedly tho Vriddacbalam Court as 
the defendant lives and the cause of ac¬ 
tion arose in that jurisdiction. The ob¬ 
jection was overruled by tho District 
Munsif on the ground, as I understand it, 
that S. 37 (b) is not applicable to tho 
case and that tho Chidambaram Court 
having succeeded to the business of the 
Mannargudi Court, tho former Court is 
ontitlod under S. 150 to do what the 
Mannargudi Court, if not abolished, 
might have done, i. e. to transmit the 
decree for execution and decide all things 
necessary to he decided before it is trans¬ 
mitted. 

Sections 37, 38 and 150, Civil I*. C., 
on which this question dopends, havo 
been the occasion of so many deci¬ 
sions that it is curious that the learned 
advocates havo not been able to bring to 
my notice any case like tho present 
where the suit or tho decreo is ono for a 
simplo money debt without the security 
of immovable property. Tho questions 
which have hitherto been tho subject of 
decision arise where aftor suit and before 
execution, the territorial jurisdiction 
over tho immovable property concerned 
has been changod either because tho 
trial Court boing abolished its territorial 
jurisdiction has boon merged in other 
Courts, or because such Court being still 
in existenco its territorial jurisdiction 
ovor tho property has been wholly or 
partially conforred on other Courts. In 
such cases it is now held that where tho 
trial Court still exists, it has jurisdic¬ 
tion at least to entertain applications for 
transmitting tho decreo to tho Court to 
which jurisdiction over the property con¬ 


cerned has been transferred. In Satru- 
cherla Sivaskanda liaju v. Baja of Jcy- 
pore (1), the decision of the Full Bench 
in Seeni N and an v. Muthuswami Pi/lai 
(2), was construed as recognizing the 
powers of tho trial Court only to the 
extont of receiving and transmitting exe¬ 
cution applications to the proper Court; 
and it was held that Subbiah Naicker v. 
Ramanathan Chettiar (3) still remains 
gocTd law except to tho extont it was 
modified by the Full Bench decision. But 
this limitation in the effect of the Full 
Bench decision was dissented from in Sub - 
ramania Aiyar v. Swaminatha Chettiar 
(4) where the authorities wore re-exam¬ 
ined at great length and it was held that 
where the trial Court still exists it alono 
has the power to execute a mortgage 
decree passed by it even where all the 
property covered by the mortgage has 
been subsequently withdrawn from its 
jurisdiction and that S. 150 has not the 
effect of conferring jurisdiction to execute 
such decrees on tho Courts to which 
territorial jurisdiction is transferred un¬ 
less the execution proceedings are by 
judicial order transferred thereto. The 
conflict between the decisions of those 
two Benches on tho effect of tho Full 
Bench decision on the powers of the trial 
Court which has passed a mortgage 
decree to execute that decree after tho 
property has been withdrawn from its 
jurisdiction is fundamental and can bo 
settled only by a Full Bench. That 
question does not arise in this case. 

There are two matters which distin¬ 
guish the present case from those above 
referred to and the cases cited therein. 
First, tho present is a case where the 
trial Court has ceased to exist, and not a 
case where though it exists it has ccasod 
to havo jurisdiction to execute the decree 
which is an idea exclusively applicable 
to transfers of territorial judisdiction. 
Venkalasami Naik v. Sivanu Mudali (5). 
Second, the decreo in question is a simplo 
money decree, the power to execute 
which is not affected by any subsequent 
changes in tho territorial jurisdiction of 
the Court which heard the case. It can¬ 
not he supposed that if tho Mannargudi 
Munsif's Court was still in exist ence, it 

(1) A. T. R. 1927 Mad. 027=103 16. 245= 
50 Mad. 882, 

(2) [19191 42 Mad. 821 = 53 I. C. 213 (F. B.). 

(3) A. I. R. 1914 Mad. 102=37 Mad. 4G2. 

1) A. I. R. 1928 Mad 740=114 I. C. 545. 

5) [1918) 42 Mad. 401=51 I. C. 102. 
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would not have power to execute the 
decree though the suit was transferred to 
it from Vriddachalam where alone it 
could have been properly instituted. 
Such power could be exercised either by 
arresting the judgment-debtor if found 
within its jurisdiction or by seizing any 
property of his in that jurisdiction or by 
sending it for execution to any other 
Court including that of Vriddachalam. 

1 ho question for decision is whether 
the Mannargudi Court having been aboli¬ 
shed, and both its territorial jurisdiction 
and business before it transferred not by 
judicial order under the Civil Procedure 
Code but by arrangements made by 
(lovernmont acting under the Civil Courts 
Act, to tlie Chidambaram Munsif’s Court, 
the latter Court can entertain an ap¬ 
plication to transmit the decree for exe¬ 
cution to another (Vriddachalam) Court 
which would be possible if S. 150 ap¬ 
plied or whether in the facts mentioned 
the application should be made only to 
the Court which would have jurisdiction 
to try the suit if it was instituted at the 
time of the application. 

If it were not for the observations in 
Sabramania Aiyar v. Swaminatha Chet- 
tiar (4) to the effect that S. 150 refers to 
cases where certain specified business has 
been actually transferred by the order of 
a competent Court and do not apply to 
any other case (per Bamesam, J., at 
pp. 891, 892 and 893 and per Devadoss, 
J., at pp. 905, 906) this case would pre¬ 
sent no difficulty. But they were made 
with reference to a case relating to im¬ 
movable property in which the Court 
which passed the decree was still in ex¬ 
istence and the question for decision was 
whether in such a case that Court had 
lost its jurisdiction to execute its own 
decree and whether S. 150 conferred the 
jurisdiction in execution to the Court to 
which the territorial jurisdiction was 
transferred. The learned Judge’s ob¬ 
servations cannot be understood as in¬ 
tended to apply to simple money decrees 
passed by Courts which had ceased 
to exist and from which therefore no 
transfer by judicial transfer under S. 24 
is possible. It is easy to show what 
inconveniences and anomalies would re¬ 
sult from applying these observations to 
simple money decrees of abolished Courts 
the territorial jurisdiction and business 
of which has been, by order of Govern¬ 
ment under the Civil Courts Act, trans¬ 


ferred to another, probably, neighbouring 
Court as in this case. A suit for money 
may be brought in a Court within whose 
territorial jurisdiction either the cause of 
action arose or the defendant resides. If 
a promissory note was executed at 
Benares, and the executant lived at Man- 
nargudi when the suit was brought, but 
after decree the defendant left Mannar- 
gudi and went away to Nagpur and the 
Mannargudi Court is abolished and its 
business is transferred to Chidambaram, 
is the decree-holder to be compelled to 
apply for execution to the Court at 
Benares or Nagpur where he would have 
to sue if he were suing for the first time; 
and is he not entitled to apply to the 
Chidambaram Court to attach some pro¬ 
perty of the defendant that may be loft 
at Mannargudi or to send the decree for 
execution to some other Court in this 
Presidency where such property may bo 
found? I think their Lordships scarcely 
intended such consequences to follow from 
their remarks as to S. 150. On the 
contrary there are weighty observations 
by the learned Chief Justice and other 
learned Judges in the Full Bench case 
Seeni Nandan v. Muthnswami Pillai (2), 
and by the learned Judge in Ranganatha 
Rao v. Hanumantha Rao (6) and Guru- 
swami Naicker v. Mahomadhu Roiuther 
(7), to the effect that S. 150 was in-j 
tended to apply not gaerely to cases! 
where there was a judicial transfer of 
specific business but that the section was 
in terms wide enough to authorize the 
Court to which the area had been trans¬ 
ferred (including a fortiori the business 
not directly depending on territorial 
jurisdiction) to entertain in the first in-1 
stance any application which might have 
been made to the Court which passed 
the decree. It seems to me on the best 
consideration I can give that, in cases 
like the present, that is the sound prin¬ 
ciple of construction of S. 150 and I 
must follow them. As pointed out by 
the Chief Justice in Seeni Ncnidan v. 
Muthnswami Pillai (2), S. 37 is an in¬ 
clusive definition and must not be used so, 
as to deprive the decree-holder of the 
facility provided by S. 150. 

I therefore think that the respondents' 
application to transmit the decree was 

(6) A. I. R. 1922 Mad. 10=G5 I. C. 727 —4G 
Mad. 1. 

(7) A. I. R. 1923 Mad. 92=3G I. C. G50=4G 
Mad. 83. 







1932 


VENKATAOHARYULU V. Yesobu (Sundaram Chefctv, J.) 


properly made to the Chidambaram 
Munsif's Court and dismiss this petition 
with costs. 

P.R.S./r.M. Petition dismissed. 
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Sundaram Chetty, J 

(Dasari ) V enkatacharyulu— Petitioner. 

v. 

Manchala Yesobu and another —Oppo- 

cif a Po pHpci 

Civil Revn. Ret ns. Nos. 158S and 1589 
of 1930, Decided on 8th April 1931, 
against order of Dist. Munsif, Gudivada, 
D/- 4th March 1930. 

Civil P. C (1908), S. 151—Application by 
plaintiff for appointment of receiver in res¬ 
pect of standing crops—Defendant asked to 
furnish security and receiver not appointed — 
Failure by defendant to furnish security or 
deposit amount in spite of order of Court— 
Court held had jurisdiction under S. 151 to 
strike off defence of defendant. 

On an application by tho plaintiff or the ap¬ 
pointment of a receiver in respect of the standing 
crops in tho suit land, the defendant was ordered 
by the Court to furnish security for Rs. 100. 
No receiver was actually appointed, but the de¬ 
fendant although he put in a security bond, the 
sufficiency of which was ordered by the Court to 
be tested, did not pay tho batta for the issue of 
the process to the Court amin who was to look 
into tho adequacy of the bond. The Court there¬ 
upon ordered the defendant to deposit the amount 
in Court warning the defendant that on failure 
to do so his defence would be struck off. The 
defendant failed to make tho deposit and conse¬ 
quently his defence was struck off. 

Held-, that the striking off of the defence 
was within tho jurisdiction of the Court in 
tho exercise of its inherent powers under S. 151 
although it was not tho only order which 
the Court could pass under the circumstauces of 
the case: A. I. R. 1921 All. 17 and A. I. R. 1925 
All. 280, Rcl. on. |P 2G4 0 1) 

Ch. liaghava Bao —for Petitioner. 

Judgment.—These revision petitions 
raise a somewhat novel point for deter¬ 
mination. The petitioner is defendant 3 
in the suit. It appears that the plain¬ 
tiffs applied for the appointment of a 
recoivor in respect of some standing crops 
in the suit land. In connexion with that 
application the Court passed an order 
directing defendant 3 to furnish secu¬ 
rity for Its. 100. On his furnishing such 
security Ho could appropriate the crops. 
No roceivor was actually appointed. That 
being so, it was the duty of defendant 
3 to furnish tho required security which 
alono would entitle him to cut and carry 
away tho crops. In pursuance of the order 
of the Court he put in a security bond 
into Court. The Court passed an order on 
6th December 1929, to have the suffi- 
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ciencv o the security tested. Usually a 
warrant will be issued to an amin of 
the Court to make an investigation as to 
the adequacy of the security offered. 
For this purpose batta had to be paid for 
the issue of a process. There is no doubt 
that the person bound to pay the batta 
was defendant 3, inasmuch as it was 
his duty to furnish the security to the 
satisfaction of the Court. Unless the 
security tendered by him is accepted by 
the Court it will be of no avail. It was 
not therefore tho duty of the plaintiffs to 
have paid the batta for the testing of the 
security tendered by defendant 3. De¬ 
fault in the payment of the batta was 
doubtless on the part of defendant 3. 
The security tendered by him not having 
been tested, the Court was not in a posi¬ 
tion to accept it. In these circumstances 
the learned District Munsif treated the 
case as one of non-compliance with the 
order of the Court directing security to 
be furnished and therefore passed an 
order directing defendant 3 to deposit 
into Court a sum of Rs. 100 within 15 
days A warning was also given at the 
same time that, if such deposit be not 
made, his defence would be struck off. 
In spite of this stringent order, defen¬ 
dant 3 failed to make the deposit and 
consequently his defence was struck off 
by the Court on 4th March 1930. Against 
these orders defendant 3 has filed tho 
revision petitions. 

There is no express provision in the 
Code of Civil Procedure which would 
cover a case of this kind. R. 21, O. 21, 
Civil P. C., enables the Court to strike off 
the defence if default is made in the man¬ 
ner mentioned in that rule. R- 16, 0. 0, 

R. 20, O. 16, and R. 10, 0. 8, contain 
some provisions for punishing a party 
for default in a particular manner. The 
present case can only bo brought under 

S. 151 of the Code which deals with the 
inherent power of the Court to pass such 
orders as may be necessary in tho ends of 
justice, or to prevent tho abuse of the 
process of Court. In this case defendant 
3 not only made default in the payment of 
batta, but failed to obey the further order 
of the Court directing him to deposit tho 
sum of Rs. 100, he having failed to 
furnish the required security. Without 
fulfilling that condition he had no right 
to cut and carry away the crops. There 
was justification for the Court to treat 
the conduct of defendant 3 as something 
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amounting to a contempt of Court. Any 
penalty which the Court thinks fit to 
impose on defendant 3 for such wilful de¬ 
fault or disobedience should be deemed 
to be a step taken by the Court in the 
exercise of the inherent powers vested in 
it by S. 151, Civil P. C. The decisions in 
(/ami Shankar v. Mt. Manki Kunivar (l) 
and JJ. [. Iiy. Co. v. Jit Mai Kallu Mai 
\2) are cases which have a bearing on the 
present case by way of analogy. The 
striking off of the defence of defendant 3 
in this case would be within the juris¬ 
diction of the Court in the exercise of its 
inherent powers under S. 151. There is 
no case directly applicable to the facts of 
the present case, but still it seems to me 
that the order passed by the lower Court 
in the circumstances of this case is not 
without justification and therefore I see 
no proper grounds to interfere with it in 
revision. I may also observe that the 
striking oil of the defence is not the only 
OLder which the Court can pass by 
reason of defendant 3’s default or dis¬ 
obedience. All that I can say is that this 
is one of the orders which the Court 
would be entitled to make in order to see 
that the ends of justice are satisfied or 
that the process of the Court is not abused. 
These civil revision petitions are there¬ 
fore dismissed. 

P.R.s./R.M. _ Peti tions dismissed. 

(lj A I. R. 1924 All. 17=74 I. 0. 460=45 All- 
624. 

(2) A 1. R. 1925 All. 280=86 I. C. 862=47 
All. 538. 
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liAMESAM, OFFG. C. J. AND CORNISH, J. 

S. R. M. Ramaswami Chettiar and 
others —Appellants. 

v. 

The Official Assignee of Madras —Res¬ 
pondent. 

Original Side Appeals Nos. 13 and 67 
of 1931, Decided on 1st September 1931, 
against order of Waller, J., D/- 18th Fe¬ 
bruary 1931. 

^Presidency Towns Insolvency Act (1909), 
S. 126 One Courtin British India can send 
letter of request to another Court in British 
India. 

Section 122, Bankruptcy Act, 1914 applies to all 
insolvency Courts in British Empire and it not 
only authorizes one Court in the United Kingdom 
to aid and get aid from British Couits outsido the 
United Kingdom but also enables two British 
Courts outside the United Kingdom to aid each 
other. Therefore it authorises one High Court 
in British India, to aid another High Court in 
British India, or a High Court in British ludia 


to help a Provincial Insolvency Court in British 
In dia. |JP 266 C 1] 

Where the subsequent order and letter of re¬ 
quest of the High Court makes clear what was 
intended by the first letter of request and also 
that the order as originally issued was a valid 
order, the Court to which the request is made 
must be regarded as having had jurisdiction from 
the receipt of the first letter of request to give 
directions to the Official Assignee to act in aid. 

(P 266 C 2] 

T. M. Krishnaswamy Ayyar —for Ap¬ 
pellants. 

M. Subbaraya Ayyar —for Respondent. 

Ramesam, Offg. C. J.— The facts 

out of which these appeals arise may be 
thus stated. A Nattukottai Chetty firm, 
viz., T. S. N. Firm, was adjudicated in¬ 
solvent by the Rangoon High Court on 
10th March 1930 On 15th July the 
Official Assignee of Rangoon applied to 
that Court that a letter of request he is- 
sued to the High Court, Madras, directing 
the Official Assignee of Madras to act in 
aid of the High Cour t of Rangoon in the 
matter of the insolvency of this firm. 
This was ordered by the Registrar of the 
Rangoon High Court on the same day. 
The order runs thus; "Write letter as 
usual for such request.” The Official 
Assignee of Madras applied to this Court 
for an order dhecting him to act in aid 
of the Official Assignee of Rangoon in 
pursuance of the above letter of request 
and obtained such an order from our bro¬ 
ther Waller, J., on 19th January 1931. 
But this order was passed ex parte, i. e., 
without notice to the insolvents. The 
Official Assignee of Madras then took out 
a notice of motion on 28th January pray¬ 
ing for further direction to the insol¬ 
vents in respect of filing schedules, de¬ 
livering properties and executing docu¬ 
ments in respect of certain other pro¬ 
perties. Waller, J,. passed an order on 
18th February 1931. In the statement 
filed by the insolvents in reply to the 
notice of motion objection was taken to 
the jurisdiction of this Court. In para. 4 
it was contended that the alleged letter 
of request is inelfective and inoperative 
and cannot confer any jurisdiction on this 
Court or on the Official Assignee of Madras 
as it does not deal with any particular 
matter and the same is not in conformity 
with law. In para. 5 it is alleged that 
the High Court of Rangoon cannot hand 
over business within its jurisdiction which 
can properly be dealt with by that Court 
to another Court. 
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When the matter came on for argument 
before Waller, J., the objection to juris¬ 
diction seems to have been pressed in a 
somewhat slightly different form, viz., 
that no copy of the order required by 
S. 122, English Bankruptcy Act, has been 
produced; But Waller, J., observed; 

"I infer from the terms of the letter of re- 
quest that such au order was passed.*’ 

lie further observed that there is a 
presumption that official acts have been 
properly performed. He also referred 
to In re Firbank (l) to show that the 
Registrar could pass such orders without 
reference to the Judge. Finally he held 
that ho had jurisdiction and passed an 
order directing the insolvents: (l) to deli¬ 
ver to the Official Assignee all their move¬ 
able properties in Pudukottah State; (2) 
to execute in his favour transfers of their 
immovable properties in that State; (3) to 
deliver possession to him of their pro¬ 
perties; and (4) to file their schedules in 
two weeks. He observed that in default 
warrants will be issued and the insolvents 
will be committed for contempt. 0. S. A. 
No. 13 is against this order. 

Later on, the matter came on for fur¬ 
ther hearing before our brother Stone, J., 
in April last. Objection to jurisdiction 
was then taken in a new form. It was 
contended that as the letter of request 
did not deal with any specific matter, 
this Court had no jurisdiction. Stone, J., 
seems to havo thought that thore was 
something in this but he did not express 
any opinion on that date. Tho Official 
Assignoo intimated that he would get a 
cloarer lottor of request and would pro¬ 
duce the order of the Rangoon High 
Court. On his communication with the 
Official Asignee of Rangoon a formal order 
(in the nature of a decree) was drafted on 
22nd April 15)31, the original order of 
16th July 1930 being in the nature of a 
judgmont. Tho order of 22nd April 
directs tho issuo of a lottor of request to 
the High Court of Madras and its offi¬ 
cers to act in aid of tho Rangoon High 
Court in realizing, reducing to possession, 
managing, soiling, bringing,defending suits 
applications, etc., and otherwise dealing 
with the moveable and immovable assets 
of the insolvent firm and its partners in 
tho District Court of South A root, Tan- 
jore and elsewhere in tho Presidency of 
Madras, etc. This order also declares that 
tho order of tho Registrar dated loth 
July 1930 and tho letter of request dated 


17th July 1930 were in accordance with tho 
practice of the Rangoon High Court that 
the formalities prescribed by law were 
followed and that the intention of the 
order and the letter of request was to 
empower the Official Assignee of Madras 
to do everything that was necessary in 
regard to the properties of the insolvents. 
When this order was produced before- 
Stone, J , he passed an order on 28th 
April. In that order ho observed that 
the first letter of request received from 
the Rangoon High Court was useless and 
did not confer any jurisdiction on him. 
Any jurisdiction he could have related to 
matters directed by the order of that 
Court and that order to be effective must 
be an order directing something specific 
to be done. He was of opinion that it 
did not refer to anything specific to- 
be done except that it merely referred 
to a letter of request. He therefore ordered 
that the Official Assignee should pay the 
taxed costs of the application to the in¬ 
solvents. He further held that the order 
since received was an effective order. At 
this stage it may be observed that there 
was no new order passed by tho Registrar 
of the Rangoon High Court after 22nd 
April 1931. The order directing the issue 
of the second letter of request is still the 
same old order, namely, that which was 
passed on 15th July 1930. The differ¬ 
ence was only in the formal order (cor¬ 
responding to a decree) that was drawn 
up in pursuance of that order. It does 
not appear that any formal order was 
drawn up in the beginning but now a for¬ 
mal order dated 22nd April 1931 has been 
drawn up which explains the intention 
of the order of 15th July 1930. O. S. A. 
No. 67 of 1931 is against this last order 
of Stone, J. 

Now, coming to tho merits of Iheso ap¬ 
peals the first point argued by the learned 
advocate for the appellant, Mr. T. M. 
Krishnaswumi Ayyar, is that under 
S. 126, Presidency Towns Insolvency Act, 
one Court in British India cannot send a 
letter of request to another Court in 
British India. Now S. 126 provides that 
all Courts having jurisdiction under this 
Act shall mako such ordors and do such 
things as may be necessary to give effect 
to S. 118, Bankruptcy Act, 1883. S. 118, 
Bankruptcy Act, 1883 is the samo as 
S. 74, Bankruptcy Act, 1869 and S. 122, 
Bankruptcy Act, 1914. Undor these 
Acts not only tho Bankruptcy Courts in 


1932 


1266 Madras Ramaswami v. Okfl. Assignee (Ramesam Offg. G. J.) 


the United Kingdom but also every Bri¬ 
tish Court elsewhere having jurisdiction 
in bankruptcy or insolvency and the offi¬ 
cers of those Courts respectively, shall 
severally act in aid of and be auxiliary to 
each other. We are of opinion that S. 122 
applies to all the insolvency Courts in 
the British Empire and that it not 
only authorizes one Court in the United 
Kingdom to aid and get aid from British 
Courts outside the United Kingdom but 
also enables two British Courts outside 
the United Kingdom to aid each other. 
jTherefore it authorizes one High Court 
in British India to aid another High 
Court in British India, or a High Court in 
British India to help a Provincial Insol¬ 
vency Court in British India. And be¬ 
cause its main object was this; that S. 126 
lias been enacted in the Presidency Towns 
Insolvency Act directing all Courts hav¬ 
ing jurisdiction under the Act to make 
such orders and do such things as may be 
necessary to give effect to S. 118, Bank¬ 
ruptcy Act, 1883, and also S. 77, Provin¬ 
cial Insolvency Act. Wo therefore over¬ 
rule this contention. 

The next point argued before us is that 
•even if according to the second letter of 
request this Court has jurisdiction that 
jurisdiction begins only from 28th April 
1931, when the said letter of request was 
produced, that all acts done prior to that 
■date were done without jurisdiction and 
that therefore the order of Waller, J., 
was null and void. It is also contended 
that all interim orders must be regarded 
as invalid. Now when we remember that 
•only one order was passed by the Regis¬ 
trar, namely, the one dated 15th July 
1930, and that the first letter of request 
and the second letter of request were is¬ 
sued in pursuance of that order it is clear 
•that the proper view to take of the first 
letter of request is that it was some¬ 
what ineffective to inform this High 
•Court of the intontions of the Rangoon 
High Court. It is perhaps permissible 
for a Judge here to hold that it was not 
• enough to confer jurisdiction. When the 
•only objection that was pressed before 
Waller, J., was that the main order 
itself was not produced, the learned 
Judge inferred that there must have been 
such an order. We now know that his 
inference was right. As a matter of fact 
there was an order and seeing that this 
was tho only objection pressed before 
him, liis order was perfectly right. When 


the objection was repeated in a different 
form before Stone, J., perhaps there was 
a reasonable doubt as to whether this 
Court had jurisdiction on 13th April. 
But when the formal order of 22nd April 
1931, based on the order of 15th July 
1930 was produced on 28th April 1931 be¬ 
fore Stone, J., all grounds for doubting the 
jurisdiction of this 'Court disappeared. 

We do not think that there is any sub¬ 
stance in the objection that either the 
order or the letter of request should refer 
to specific matters. All that S. 122, Bank¬ 
ruptcy Act, 1914, says is that an order 
of the Court seeking aid with a request 
to another Court shall bo deemed suffi¬ 
cient to enable the latter Court to exer¬ 
cise in regard to the matters directed by 
the order such jurisdiction etc. This 
shows that there must be some matters 
directed by the order. Now, tho judg¬ 
ment of 15th July did not specifically 
refer to any matter but it has now been 
made clear to us by the formal order of 
22nd April 1931 that the practice of the 
Rangoon High Court was to pass the 
order in that form and that it was always 
taken to mean that the letter of request 
should relate to realizing, reducing to 
possession, managing, selling, bringing de¬ 
fending suits, applications etc., in res¬ 
pect of the assets of the insolvents. 
When once the scope of the original order 
is made clear by the later order the re¬ 
quirements of S. 122, Bankruptcy Act, 
1914, are satisfied because there is some 
matter referred to in the later order. 1 
Even in the first letter of ^request there 
is a reference to the “properties of 
the abovenamed insolvent firm." By a 
liberal construction it is possible to say 
that there was some matter directed in 
the order. However it is not necessary 
for us to say that the construction of 
Stone, J., put on the first letter of re¬ 
quest is incorrect. When the later order 
was produced all doubts vanished and 
there was no question of any specific 
matter that should have been referred to 
in tho letter of request or in the order. 
As the order of 22nd April 1931 and the 
letter of request rest upon the order 
passed on 15th July 1930, which as we 
now understand is a perfectly good order 
not only is the order of Waller, J., right 
but it must be held that this Court had 
jurisdiction from the very beginning 
though it must be said that the matter 
was cleared up only after the production 
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cf the order o£ 22nd April 1931. In this 
view the final order of Stone, J., holding 
that this Court has jurisdiction is per¬ 
fectly correct. It is unnecessary to say 
anything about the first part of the order 
as there is no appeal against it. 

It is suggested that the order of Waller, 
J., will cause some inconvenience to the 
insolvents as they have since been ad¬ 
judicated insolvents in the Pudukottah 
State and that they are unable to execute 
conveyances in respect of their immo¬ 
vable properties or to deliver possession. 
It is perhaps safe to delete that portion, 
i. e. items (b) and (c) of Waller, J.’s order 
directing the insolvents to execute trans¬ 
fers in respect of their immovable pro¬ 
perties in favour of the Official Assignee 
and to deliver possession. 

As regards the moveable properties, 
Waller, J., was perfectly right in passing 
the order. It is now said that some of 
the properties were destroyed in the re¬ 
cent riots and fire in the Pudukottah 
State. It is for tire insolvents to prove 
to the satisfaction of the Court that the 
properties were so destroyed and there¬ 
fore that there was no default on their 
part. If any complaint is made about the 
insolvent’s conduct alleging default on 
their part, the matter must be made the 
subject of an inquiry and then only it 
can bo found whether they are guilty of 
contompt so understood. The last part 
of Waller, J.’s order will bo allowed to 
remain. It is also suggested that it is 
vory inconveniont if the inquiry as to 
the Cuddaloro properties is held in Madras 
we loavo it to the discretion of the Judge 
either to refer the Official Assignee to 
the Cuddaloro Court or, while retaining 
the matter in this Court, to issue a com¬ 
mission for examining the Cuddaloro wit¬ 
nesses so as not to cause hardship to 
the insolvent. 

. The result is that both the appeals are 
■dismissed with taxed costs. 

Cornish, J.—I entirely agree and only 
wish to add a few words on the question 
■of jurisdiction which has boon argued. I 
think that S. 120, Presidency Towns In¬ 
solvency Act, enabled the Rangoon High 
Court to call upon the Madras High Court 
and its officers to act in aid of it and of 
the Official Assignee of Rangoon in this 
insolvency. S. 12G provides that all 
Courts having jurisdiction under the Act 
shall niako such orders and do such things 
as may bo necessary to give effect to 
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S. 122, Bankruptcy Act, 1914, which has 
replaced S. 118, Bankruptcy Act, 1883, 
referred to in S. 126. Now S. 122 says 
that the High Court, the County Court, 
the Courts having jurisdiction in bank¬ 
ruptcy in Scotland and Ireland, and every 
British Court elsewhere having jurisdic¬ 
tion in bankruptcy or insolvency, and the 
officers of those Courts respectively, shall 
severally act in aid of and be auxiliary 
to each other in all matters of bankruptcy. 
I think the natural meaning of this pro¬ 
vision is that not only is a British Court 
outside the United Kingdom to act in aid 
of a Court within the United Kingdom, 
but that it is to act in aid of another Bri¬ 
tish Court elsewhere. To hold that the sec¬ 
tion only intends reciprocal aid between a 
Court in the United Kingdom and a Bri¬ 
tish Court elsewhere would be in my opi¬ 
nion to put a wholly unreasonable con¬ 
struction on the words in the section. 
But in order to give the Courts whose 
aid is sought by another Court jurisdic¬ 
tion to act, S. 122 roquires that there 
must be an order of the Court seeking 
such aid together with a request. There 
was both an order and a letter of request 
in this case. I think that Stone, J., was 
justified in his view, that the request as 
at first presented did not sufficiently show 
what were the matters directed by the 
order in respect of which the Madras 
Court was required to act in aid. But 
the subsequent order and letter of re¬ 
quest of the Rangoon High Court made 
clear what was intended by the first letter 
of request, and also that the order as 
originally issued was a valid order. The 
second letter of request, in fact, merely 
implemented the first request; and as it 
was made in pursuance of a valid order, 
the Madras Court must be regarded as 
having had jurisdiction from the recoipt 
of the first letter of request to give di¬ 
rections to the Official Assignee to act in 
aid. 

P.R.S./k.N. Appeals dismissed . 
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Ramesam, J. 

Appasami Pi l la i —Defendant—Appel¬ 
lant. 

v. 

Ilaviu Tevar —Plaintiff—Respondent. 

Second Appeal No. 1957 of 1927, Deci¬ 
ded on 16th March 1931, against decree of 
Dist. Court, West Tanjore, in A. S. No. 88 
of 1926. 
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(a) Hindu Law—Alienation —Recital by de¬ 
ceased Hindu widow is admissible in evi¬ 
dence—Evidence Act (1872), S 32. 

After the death of the last male owner, his 
widow executed in favour of her daughter in 1879 
a deed of gift in which she recited the oral gift by 
herself and her husband to her daughter as stri- 
dhan at the time of her marriage and purported 
to execute a formal conveyance in pursuance of 
the directions of her husband. 

Held : that the deed being more in the nature 
of an admission of a preceding gift rather than a 
case of a new alienation, the recital contained 
therein was admissible under S. 32 as the widow 
who had made it was dead at the date of the 
suit: A.-1. R. 1926 Pat. 255, Ref. {Case law dis¬ 
tinguished). (P 2G9 C 1 ) 

(b) Hindu Law — Religious endowment — 
Valid trust—De facto manager can sue on be¬ 
half of the trust if suit is for benefit of trust. 

A de facto manager of a trust should be allowed 
to maintain a suit which is for the benefit of the 
trust inspitc of some defect in his title as trustee 
and also of tlio fact whether he had prior pos¬ 
session or not. Once the finding that there is a 
trust is reached, it is the idol that is really en¬ 
titled to the suit properties. Who exactly should 
bo the trustee representing the idol is really a 
different matter. Any difficulty in deciding that 
question ought not to prejudice the rights of the 
idol : (Case law referred). I.P 270 C 21 

N executed in 1899 a deed of settlement in 
respect of her stridhan under which she appointed 
her cousin K and his sons and grandsons and so 
on for generations to continue for ever to conduct 
certain charities after her lifetimo. K showed no 
inclination to undertake the trust and died in 
1914 during her lifetime. 

Held : that as K had not accepted the trustee¬ 
ship during N's lifetimo though it was to take 
cflect after N's death and as ho did not survive N 
so as to have an opportunity of accepting the 
trust after her death, the trusteeship never vested 
in him at all and did not descend upon Ins 
heirs. The estate conferred by the settlement 
deed remained onlv a contingent estate and when 
ho died there was nothing to be transmitted to 
his heirs, and consequently the appointment of 
the plaintiff in 191? ns a trustee to conduct the 
charities, even though ho was appointed without 
waiting for K's refusal, was valid. 

A. Krishnaswami Aiyar ami R. Rama- 
murthi Aiyar —for Appellant. 

S. Varadachariar for .4. V. Visiva- 
natha Sastri —for Respondent. 

Judgment. —This second appeal arises 
out of a suit by one Raniu Tevar to re¬ 
cover certain properties of which he had 
been appointed trustee hv their owner 
Nilambal Achi, who endowed them for 
puja and other purposes of Sri Sundara- 
murthi Swami. Nilambal Achi died on 
28th May 1923. The plaintiff alleges 
that ho was managing the properties on 
behalf of Nilambal Achi during her life¬ 
time and continued to he in possession 
after her death. He leased them to defen¬ 
dant 3 on 9th June 1923. Defendants 1 
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and 2 prevented defendant 3 from obtain¬ 
ing possession. They claimed to be rever¬ 
sioners to the estate of Nilambal Achi’s 
father Appa Pillai, after Nilambal Aohi’s 
death. But defendant 2 sold his share of 
the property to defendant 1 and has no 
further interest in this suit. Defendant 1 
contended that on Appa Pillai’s death his 
two widows, Thayyamuthu Achi and 
Kamalathachi, succeeded to his estate, 
that after their death the estate devolved 
upon their daughters, Nilambal Achi and 
Palanivelu Achi and after the death of 
Palanivelu Achi, Nilambal Achi became 
the sole owner and that on her death on 
28th May 1923, defendants 1 and 2, the 
reversioners, became entitled to the pro¬ 
perty. The plaintiff meets this case by 
relying upon a gift of the suit property by 
Appa Pillai to Nilambal Achi at the time 
of her marriage. Both the lower Courts 
have decreed the plaintiff s suit. Defen¬ 
dant 1 appeals. 

The first point therefore that arises in 
this second appeal is whether the gift, to 
Nilambal Achi by Appa Pillai was true. 
One important evidence of this gift is 
Ex. M-2, which is a deed executod by 
Thayyamuthu Achi on 20th September 
1879, in which she recites the gift by her 
husband and herself to Nilambal Achi as 
stridhanam at the time of the marriage 
and purports to execute a formal convey¬ 
ance in pursuance of the oral directions of 
her husband. The learned Advocate Ge¬ 
neral who appears for the appellant con¬ 
tends that the recitals in Ex. M-2 are 
not admissible in evidence. He relies on 
the decisions in Brij Lai v. Inda Kun- 
war (l), Hari Kishen Bliagat v. Kashi 
Pershad Singh (2) and Banga Chandra v. 
Jagat Kishore (3). These are all decisions 
of the Privy Council and it is laid down 
in these cases that where a widow effects 
an alienation for alleged necessity, recitals 
of existenco of such necessity in the docu¬ 
ment itself are not evidence of the exis¬ 
tence of the necessity. In Brij Lai v- 
Indar Kunwar (l) at p. 193 (of 36 AllX 
it is laid down: 

“Recitals iu mortgages or deeds of salo with 
regard to the existence of necessity for the all®* 
uatiou have never been treated as evidence b> 
themselves of the fact. And it has been repeatedly 

(1) A. I. R. 1914 P. 0. 98=23 I. C. 715=36 AH- 

187 (PC) 

(2) A. I. R. 1914 P-C. 90=27 I. C. 074=42 LA- 

64=42 Cal. 876 (P.C.). (9 

(3) A. I. R. 1916 P. C 110=36 I. 0. 420=4 
I. A. 249=44 Cal. 186 (P.C.). 
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pointed out by this Board that to'substantiate the 
allegation there must be some evidence aliunde.” 

The use of the wor.is “by themselves” 
shows that the recitals are not inadmis¬ 
sible in evidence and the effect of the ob¬ 
servations is merely that without other 
evidence they are not enough to prove the 
necessity. Thejulgment of the Privy 
Council makes no reference to S. 32, Evi¬ 
dence Act. From the report of the case 
in Lala Brij Lai v. hula Kunwar (1), 
it appears that Sir E. Richards, K. C., 
the learnel counsel for the appellant, re¬ 
lied on S. 32, Evidence Act, but none of 
the roports shows that there was any ad¬ 
mission in the mortgage deed or sale-deed 
which would be strictly covered by S. 32, 
Evidence Act. In llari Kishen Bhayat 
v. Kashi Pershad Singh (2) at p. 885 (of 
42 Cal.) it is observed: 

‘‘To ba valid a* against the reversioners, or to 
affect their reversionary rights, a charge created 
by a Hindu widow or an alienation effected by 
her can he supported only by proof aliunde that 
such debt was contracted or such alienation was 
made for valid and legal necessity, etc.” 

No reference was made to S. 32, 
Evidenco Act, either in the argument 
or in the judgment. It must be assumed 
that the recitals in the document con¬ 
cerned in that case wero not covered 
by S. 32. The samo remark applies to 
the decision in Banga Chandra v. Jagat 
Kishore (3) and to Marimuthu Pillai 
v. Vein Pillai (4). The decision in It. 
liamachand ray ya v. B. Janakiram- 
ayya (5) relates to an alienation by a 
guardian on behalf of a minor and does not 
help us in this case. Bub apart from all 
the above remarks the present case is not 
•one of an alienation for necessity. Ex. M-2 
iis moro in the nature of an admission of a 
preceding gift rather than a caso of new 
'alienation. I doubt if the principle of the 
aljove case applies to a caso liko the one 
before me. In my opinion the recitals in 
Ex. M-2 aro admissible in evidence: vide 

O’ rn' m Sin ° h V - K,lUb L(l1 

•yingh{b). There is also other evidonce 
in the caso from which a gift by Appa Pil¬ 
lai to his daughter can bo inferred, for ex¬ 
ample. Ex. U seems to furnish strong evi¬ 
dence in support of tho plaintiffs case. 
The main part of tho document is simply 
the report of tho Rovenue Inspector. To 
the report a statement made before tho 
Revenue Inspoctor by tho present defen- 

(4; 119101 32 I. 0.908. 

(5) A. I. It. 1911 Mud. G9G=2G I. C. GG. 

(0) A. I. R. 1920 Pat. 255=94 I. 0. 13=5 Pat. 

J6S. 
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dant 1 is appended. Though this state¬ 
ment makes reference to the transfer by 
Nilambal Achi of her lands to Sri Sun- 
daramurthi Swami, no dispute was raised 
as to her title to the lands or her capacity 
to grant thorn to the deity. The only 
claim made in that statement is that he 
was her heir after her death in respect of 
the trusteeship. It is open to the Court 
to infer from this document that he never 
meant to question her title. When it is 
remembered that Thayyamuthu Achi was 
the stepmother of Nilambal Achi and not 
her mother and thus thero is no suspicion 
of collusion it is open to the Court to in¬ 
fer that the gift by Appa l^iliai to Nilam¬ 
bal Achi was proved. I am therefore 
hound in second appeal to accept the find¬ 
ing of tho Courts below in this case that 
the gift to Nilambal at the time of her 
marriage was true. 

The next question that arises in tho 
case is whether even then the plaintiff is 
entitlel to maintain the suit. Both the 
lower Courts find that tho plaintiff was 
appointe 1 trustee by Nilambal Achi, but 
it is contende 1 for the appellant that this 
appointment is invalid. Neelambal Achi 
had previously executod a deed of settle¬ 
ment, Ex. A, dated 23rd November 1899, 
under which sho appointed one Kanda- 
swami Thevar, her cousin, and his sons 
an 1 grandsons and so on for generations 
to continue to conduct the said chari¬ 
ties after her lifetime for over, anrl it is 
contended that having appointed Kanda- 
swami Thevar she had not thereafter 
power to appoint another trustee. Kxnda- 
swami Thevar died in 1914 during her 
lifetime and probably because he showed 
no inclination to undertake tho trust, 
Nilambal appointed tlie plaintiff as trustee 
in 1913 an 1 though tho appointment of 
the plaintiff might have been invalid and 
useless in the event of Kan laswami The¬ 
var surviving Nilambal Achi and accept¬ 
ing tho trust, 1 do not see why tho ap¬ 
pointment should bo held to bo invalid in 
tho events that happonel, namely Ivan la¬ 
swami having pro lecoase I Nilambal Achi 
and his two widows not accepting the 
trust. 

In tho first place I doubt whether the 
words sons, grandsons and so on for 
generations in Ex. A should bocjnstrued 
as words of limitation and not as words 
of purchase. It is true that if an estate 
is granted to a person an l his sons and 
grandsons for generations these word ; 
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merely indicate the nature of the estate 
taken by the grantee, namely, an absolute 
estate. One may also assume that this 
rule applies even to trusteeship; but in 
the present case the document does not 
say that the trusteeship is conferred upon 
Kandaswarai Thevar, his sons and grand¬ 
sons and so on for generations but it 
simply says that the said dharmas ought 
to be conducted after her lifetime and 
Kandaswami Thevar and his sons and 
grandsons and so on for generations should 
continue to conduct for ever the said cha¬ 
rities. 

Even assuming that this sentence can 
be regarded as a sentence conveying trustee¬ 
ship to Kandaswami Thevar absolutely, 
seeing that Kandaswami has not ac¬ 
cepted the trusteeship during the life¬ 
time of Nilambal Achi, though the trus¬ 
teeship was to take effect only after her 
death and seeing that he did not survive 
Nilambal so as to have an opportunity of 
accepting it after her death, it seems to me 
that the trusteeship never vested in him at 
all and did not descend upon his heirs. 
The learned Advocate General contended 
that even if Kandaswami Thevar did not 
accept the trusteeship during the lifetime 
of Neelambal Achi it was open to his 
heirs to accept it after Neelambal’s death, 
because he contends that the estate con¬ 
ferred by the document which is not a 
will but a deed of settlement is a vested 
estate in the trusteeship after Neelambal s 
death, that is a vested remainder in the 
trusteeship. This might have been so if 
Kandaswami had accepted the trusteeship 
during Neelambal’s lifetime. \ Krishna 
Pillai v. Arunachela Chettiar (7)J, but as 
ho never accepted it I think the estate 
conferred by the settlement deed re¬ 
mained only a contingent estate and when 
ho died there was nothing to be trans¬ 
mitted to his heirs. No authority has 
been cited on either side in support of the 
respective contentions on this part of the 
case and the matter is one of first impres¬ 
sion, and I hold that in such a case no 
estate descended upon the heirs. On this 
view the plaintiff is a validly appointed 
trustee, even though ho was appointed 
without waiting for Kandaswami’s refusal. 
But even assuming that the above view 
is incorrect and that some estate descen¬ 
ded to the heirs of Kandaswami we have 
to see the conduct of Kandaswami’s heirs. 
Kandaswami left two jwidows and these 
(7) [1908] IS M. L. J. 804. 
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are defendants 4 and 5 in the case. De¬ 
fendant 4 is a sister of defendant 2 and 
half-sister of defendant 1. They filed a 
written statement which shows that they 
were not anxious to have the trusteeship 
and that they were anxious to support 
defendants 1 and 2. Their statement in 
para. G of the written statement shows 
that their attitude is adverse to the trust. 
The mere fact that they proceed to state 
further: 

“If the Court holds that Neelambal Achi was 
legally entitled to endow the said properties for 
charities, we are prepared to manage the same,” 
cannot conceal the fact that they were 
really in collusion with defendant 1 who 
was acting adversely to the trust, and 
their primary contention being that Nee¬ 
lambal Achi had no power to endow the 
suit property for charities, they must be 
taken not to have accepted the trust and 
their willingness to manage the trust on 
the happening of some contingency cannot 
be regarded as an acceptance. On this 
ground also the appointment of the plain¬ 
tiff as trustee becomes operative. But 
even if I am incorrect in the view I have 
taken about the construction of the writ¬ 
ten statement, still it is now clear that 
the plaintiff is the only trustee who is 
willing to act because, after the decree of 
the lower appellate Court, defendant 5 
never filed an appeal to the High Court. 
Defendant 4 filed S. A. No. 1233 of 
1927. She died and the appeal abated. 
So far as defendant 5 is concerned, taking 
her written statement with her subse¬ 
quent conduct in not appealing, one must 
infer that she is not anxious to be a trus¬ 
tee. Once the finding that there is a trust 
is reached, it is the idol that is really en¬ 
titled to the suit properties. Who exactly 
should bo the trustee representing the 
idol is really a different matter. Any 
difficulty in deciding that question ought, 
not to prejudice the rights of the idol. 
It has been held in several cases that a 
de facto trustee can maintain a suit to! 
recover trust properties: see Mahomed 
Ibrahim v. Sundaram Chetti (8 ),Benarasu 
v. Altaf Hossain (9), Kasi Chetti v. Sri- 
mathu Devasikamony Nataraja (10) and 
Moideen Bibix. Rathnave'ic MudaliCih- 
It is true that in the decision in Kasi 
Chetty v. Srimathu Devasikamony Nata¬ 
raja (10) the plaintiff was in pos sc*- 

~ (8) A TTST1926 Mad. 1066=90 I. 0. 823. 

19) [19211 63 I. C 171. 

(10) [1913] 16 I. C. 6-22. * 

(11) A. I. R. 1927 Mad. 69=9S I. C. 812. 
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sion of the property in suit and it was 
field that ho was entitled to maintain 
a suit to eject a tenant. But it is not 
clear from the other cases that the prior 
possession in the de facto trustee was an 
essential element in upholding his right to 
maintain the suit. It is clear from the 
cases mentioned above that the conclusion 
arrived at in those cases 'was not based 
upon the well-known principle that a per¬ 
son without title, but who had possession, 
can maintain a suit to recover possession 
from a trespasser who does not claim 
under leave and licence of the lawful 
owner, but on a different principle, namely, 
that a do facto manager of a trust should 
be allowed to maintain a suit which is for 
the benefit of the trust in spite of some 
defect in his title as trustee. This, of 
courso, does not mean that any person can 
call himself a trustee and maintain a suit 
to recover trust pioperties from tres¬ 
passers. It is not that a de facto trustee 
is like a next friend of a minor; but in the 
present case the plaintiff is a person ap¬ 
pointed trustee by Neelambal Achi. lie 
entered on the duties of the trustee. He 
leased out suit properties to defendant 3. 
It is by reason of bona fide acts of this 
kind that he should be regarded as the de 
facto trustee, and I think as such de facto 
trustee ho is ontitlod to maintain the suit 
whether he actually had prior possession 
or not. But evon if it were otherwise 
the right to possession in Neelambal Achi 
cortainly passed to him for it is now found 
that ho is the reversionor to Neelambal’s 
estate. That would bo enough to enable 
him to maintain the suit. 

For all those roasons the second appeal 
fails and is dismissed with costs. 

P.R.S./k.N. Appeal dismissed. 
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CUltGENVEN, J. 

( President, District Board, Tanjore — 
Complainant—Petitioner. 

v. 

Adam Ghani liowtlier — Accused — 
Opposite Party. 

Criminal Revn Case No. 599 of 1931, 
Criminal Revn. Potn. No. 540 of 1931, 
Decided on 12th November 1931, against 
decision of Second Class Magistrate, Nida- 
mangalam, in C. C. No. 38 of 1931. 

Madras Local Boards Act (1920), S. 223 — 
Person can be prosecuted within three 
months of expiry of period of license. 

If a person does an act for which a licenso is 
required, and fails to obtain a license, he may bo 


prosecuted within three months of the expiry of 
the period for which the license, if granted, 
would have been current. Therefore a complaint 
made against a person for using a motor bus for 
hire without a liceuse within three months of tho 
expiry of tho period for which the liccnso, if 
granted, would have been current, is within 
time : 108 I. C. 411, Foil. ; A. I. II. 1930 Bom. 

340 and A. I. Ii. 1929 Rang. 122, Dist. 

LP 272 C 2} 

P. Venkataramana Bao — for Peti¬ 
tioner. 


K. Swaminatlian for A. V. Visuianatlia. 
Sastri —for Opposite Party. 

Public Prosecutof —for the Crown. 

Order—This petition has been filed by 
the President of the District Board, Tan¬ 
jore, against a judgment acquitting the 
respondent of the offence of using a motor 
vehicle for hire without a licence. Such 
an act is prohibited by S. 166 (l), Madras 
Local Boards Act, (Madras Act 14 of 1920 
as amended by Act 11 of 1930), and is ren¬ 
dered punishable by S. 207 read with Sell. 
8. The lower Court has found indeed 
that the respondent used his motor bus 
for hire without taking out a licence, but 
it considers that complaint was not made 
within the time prescribed by S. 223. 

The question turns upon the construc¬ 
tion of that section. It provides that no 
person shall be tried for an offence under 
the Act 

“unless a complaint is made by the police, or the 
President of a Local Board, or by a person ex¬ 
pressly authorized in this behalf by the Local 
Board or its President within three months of 
the commission of the offonce." 

To the section is added this proviso : 

“Provided that failure to take out a licence or 
obtain permission under this Act shall for tho 
purposes of this section bo deemed a continuing 
offence until the expiration of the period, if any, 
for which the licence or permission is required, 
and if no period is specified, complaint may be 
made at any time within 12 months from the 
commencement of the offence." 


It is urged for tho petitioner that tho 
offence being a continuing one until 31st 
December 1930, when the period expired 
for which tho licence was required, a 
complaint made within three months of 
that date, as was tho case here, would be 
in time. For the respondent I am asked 
to hold with the lower Court that that 
time must bo reckoned from tho com¬ 
mencement of the continuing offence i o 
from tho date, 1st October, from which 
tho liconco which was issued quarterlv 
should have been taken out. 

In Emperor v. U Thin Ohn (l), a ques¬ 
tion of this kind arose under tho City of 

(1) A.I.R. 1929 Kang. 122=117 I. 250=30 
Cr. L.J. 754=7 Jiaug. 23. 
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Rangoon Municipal Act in connexion with 
a case of keeping a private market with¬ 
out a licence ; but I have been unable to 
apply the reasoning there employed, be¬ 
cause the learnel Judge who decided the 
case based his decision upon the date 
when the Commissioner of the Corpor¬ 
ation came to know that the offence was 
being committed. I have not seen the 
Rangoon Act ; but such a test will not, I 
think, accord with the terms of the 
Madras Act. There is however this prin¬ 
ciple recognized in the decision, that time 
has not to bo counted from the point 
when commission of the oftence began. 
That was the view taken in Emperor v. 
Bechardas (2). The prosecution there 
was for allowing to remain undemolished 
a house constructed in contravention of 
Municipal Regulations, and the learned 
Judges point out that any other construc¬ 
tion placed upon provisions of this char¬ 
acter would in such circumstances enable 
the Municipality to prosecute the owner 
of a completed building after any period 
whatever. The same considerations cer¬ 
tainly do not arise hero, where the owner 
of the motor bus breaks the law every 
time ho uses it without a licence. On the 
oilier hand, I have been referred to a case 
of this Court, Arthur v. Appavu Velan (JJ 


where Devadoss, J., held that a person 
who kept an unlicenced potter s kiln was 
liable to prosecution at any time wi iin 
three months of the expiry of the period 
during which the licence, if it had been 
granted, would have been cunen . 

This last case is, I think, clear autho¬ 
rity for the view put forward for the 
petitioner. It is objected that, on the 
wording of the proviso, it is not possible 
to apply it to the circumstances of such 
case as the present ; that the oftence does 
not really consist, as the proviso would 
require, in a failure to take out a licence 
but in an act, or a senes of acts, of using 
a motor vehicle without licence ; and that 
the section, without the proviso, irequires 
that the period of three months should 
embrace that act or series of acts. A er- 
bally, no doubt, there is some ground.for 
a criticism of this kind. But I think that 
the intention of the section, read with its 
proviso, is clear. The essential part of 
the offence, from the point of view of the 
District Board, is a failure to t ake out a 


( 2 ) a.I.R. 1930 Bom. 340=127 I.C. 181 —31 Cr. 
L.J. 1159. 

(3) 11928] 108 I.C. 411. 


licence, on the part of a person who has 
by his conduct obliged himself to do so, 
for the period under reference here the 
last quarter of 1930. It is not very ma¬ 
terial when and on how many occasions 
he used his bus during that Quarter. Even 
if he used it only once he was no less 
bound to obtain a licence for the whole 
quarter. The terms of the proviso sup¬ 
port this view by allowing in such cases a 
period of three months from the date 
when the licence would have expired, for 
complaint to be made. The rule accord¬ 
ingly is simply this. If a person does an 
act for which a licence is required, and 
fails to obtain a licence, he may be prose¬ 
cuted within three months of the expiry 
of the period for which the licence, il 
granted, would have been current. That, 
I think, is what the proviso, read with 
the section, means, and so construed it 
does not seem to aff ord undue opportunity 
for delay in taking action. 

I conclude therefore that the complaint 
in the present case was within time. 
Since the learned Second Class Magistrate 
has not recorded any finding upon the 
facts I allow the petition, set asido his 
order of acquittal and direct him to dis¬ 
pose of the case in the light of the fore¬ 
going observations. 

P.R.S./k.n. Petition allowed. 
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CURGENVEN, J. 

Alapati Venkataramayya and others 
Defendants—Appellants. 

v. 

Alapati Nagamma— Plaintiff—Respon¬ 
dent. „ . 

Second Appeal No. 773 of 1930, Deci¬ 
ded on 28th August 1931, against decree 
of District Judge, Guntur, in Appeal Suit 
No. 265 of 1928. 

gt # (a) Transfer of Property Act (o* 
amended by Act 27 of 1926), S. 3 —Attesta¬ 
tion — Deed executed in 1912 — Attesting 
witnesses putting their marks — in view of 
amending Act, such witnesses are not valid 
attesting witnesses. 

Where an amendment has expressly been made 
retrospective in effect, it is not open to the Court 
to refuse to act upon it merely because a particu¬ 
lar thing was done long before the ameudmeut 
came into operation and to hold that it was done 
rightly if according to the amendment it is not 

legal on the date of suit. 

A mark by an attesting witness therefore 
although valid at the date of execution of a dee 
of gift made in 1912 should bo held to be 
ative in view of the law as amended 011 
point by Act 27 of 1926 and it cannot be said w 
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■fee a valid attestation so long as there is not the 
signature of the witness to the document: 3 Bom. 
382 and 11 Cal. 429, Ref. [p 274 C 1] 

£ (b) Transfer of Property Act (1882)— 
Attestation —Person signing for executant 
cannot be attesting witness. 

A person who signs on behalf of the executant 
of a document cannot also sign as an attestor of 
it: A. I. R. 1922 Cal. 1G8 and 40 Mad. 550, Ref. 

. . , , (P 274 G 21 

t (c) Transfer of Property Act (1882), 
S. 3— Registrar cannot always be attesting 
witness. 

Where no proof is adduced that the Sub-Regis¬ 
trar signed a particular document in the presence 
of the executant, he cannot be accepted as an 
attestor to the said document: A.I.R. 1931 Mad 
335, Fell. ; A.I.R. 1928 Cal. 154, not Foil. 

IP 274 C 21 

❖ (d) Hindu Law — Gift—Acceptance— 
Gift by mother to her son and his wife—All 
living together—Acceptance was inferred. 

Where a gift is made of a house by the mother 
to her son and his wife, while they were both 
minors, and afterwards the donees and the hus¬ 
band’s parents, who alone could accept the gift 
on behalf of the minors, continued to live in the 
house, acceptance of the gift should be inferred 
unless the contrary is proved. The mere cir¬ 
cumstance that the mother retained custody of 
the deed and kept the house in her name in tbe 
Municipal accounts and paid the taxes, does not 
show that she did not intend the gift to be acted 
upon; 41 1C. 389, Ref. ; A.I.R 1929 P.C. 77 ; 
A.I.R. 1922 All. 44 and A.I.R. 1928 Lah. 9, Dist. 

. . , IP 275 C 1 ) 

(e) Interpretation of Statutes—Retrospec¬ 
tive operation—Rule 

If an amendment is retrospective in effect, 
the Court cannot refuse to act upon it merely be¬ 
cause a particular thing was done long before 
the operation of the amendment. [P 274 C 1) 

II. T. M. ltaghavachari —for Appellant. 
V. Pattabhirama Sastri —for Respon¬ 
dent. 

Judgment.— The suit out of which 
this second appoal arises was to recover 
possession of a house under a gift-deed 
executed by the mother (defendant 2) of 
tho plaintiff's late husband, Subbayya, 
jointly to Subbayya and horsolf. The 
claim was resisted upon various grounds, 
tho first with which I propose to deal be- 

lli V 1U, " lion of at testation of the 
leod. It purports to have been attested 
>> live persons, two boing signatories and 
throe marksmen. If the plaintiff Gil* to 
establish two valid attestations amongst 
those, there are tho further contentions 
that tho writer of tho document and tho 
Sub-Registrar who registered it. may bo 
hold to rank as attestors. 

Of tho two signatories one has not been 
traced and thero is no evidence which 
would allow tho Court to concludo that 
ho validly attested the document. The 
other has been examined as P. W. 7 and 
1932 M/35 A- 3(5 
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although he himself has stated in evidence 
that he did not see the executant sign, 
the learned District Judge has accepted 
the evidence of P. Ws. 9 and 10 who 
state that he attested the document. 
This assertion was not made the subject 
of cross-examination and I think that it 
must carry with it the implication that it 
was a valid attestation within the terms 
of the definition added to S. 3, T. P. Act, 
by Act 27 of 1926. 

We turn then to the attestations by 
the three persons unable to sign their own 
names. On the same evidence, that of 
P. W s. 9 and 10, the learned District 
Judge has found that the attestation of 
one of them, P. W. 8, is valid, but this 
attestation has been attacked upon the 
general ground that as the law now stands 
a person who cannot sign his name is not 
qualified to attest a document. Before 
the law was amended as stated above, 
there can be no doubt that a marksman 
could be accepted as an attestor. For 
purposes of non-testamontary documents 
there was no definition of “attest” and 
under S. 3 (52), General Clauses Act, it 
was permissible to hold that “sign” in¬ 
cluded mark.” I think however that 
the effect of Act 27 of 1926 in introducing 
a definition has altered the law in this 
lespect. It is true that there is no case- 
law directly in point hut the definition is 
in precisely similar terms to that con¬ 
tained in the Succession Act as applying 
to the execution of wills. It is reason¬ 
able therefore to hold that, unless the 
contrary appears from the context in 
which each definition is to be found, 
words construed in a certain sense in the 
one must be construed in the same sense 
in the other. It has been held both in D. 
Fernandes v. It. Alves (1) and in Nitya- 
Unpal Sircar v. Nagendranath Mitter (2) 
that the direction contained in S. 50 (3), 
Succession Act 1865 (now S. 63 (c) of the 
present Succession Act), as to the signa¬ 
ture of witnesses attesting a will is not 
satisfied by the witnesses affixing their 

i 1 ? tl , ,e ! atter case it is pointed 
out that the legislature, while speaking 
of the action of the testator, uses expres¬ 
sions shall sign or affix his mark” 

signature or mark”. In speaking of the 
witnesses the section does not use anv 
alternative expression hut simply say's 

_tho \vitnesses must sign”. 

(1) 11878) 3 Horn. 382. - - 

• D) IIR85) 11 Cal. 429. 
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“That being the case,” the learned Judges say; 
“we cannot help thinking that the legislature 
advisedly drew a distinction between the action 
of the testator and that of the witnesses as re¬ 
gards the mode of their respective signatures.” 

This construction of the language used 
has no reference to the fact that the 
document in question is a will and 1 
cannot find any ground in this circum¬ 
stance to distinguish these cases. It will 
be apparent that the reasoning used is 
derived purely from the wording of the 
definition, which is the same in both 
cases; and since I cannot suppose that 
the legislature was unaware of these de¬ 
cisions when it extended the definition to 
the attestation of nontestamentary docu¬ 
ments, 1 can only infer that the same 
construction was intended in the one case 
as in the other. Certainly insistence 
upon the attestation of such documents 
by persons who can sign their names 
would not lead to more hardship or in¬ 
convenience than in the case of wills, 
which often have to be executed at very 
short notice. There is an undoubted hard¬ 
ship in applying the principle to such a 
case as the present, where the document 
was executed as far back as 1912, long 
before the law was amended. But inas¬ 
much as that amendment has expressly 
been made retrospective in effect it is not 
open to me to refuse to act upon it merely 
because illiterate persons were formerly 
accepted as capable of attesting. I must 
hold accordingly that none of the three 
so-called attestations by marksmen is 
valid. 

We come then to the writer. Two ob¬ 
jections have been raised to accepting him 
as an attestor. In the first place it is 
said not to have been shown that he in¬ 
tended to attest the execution. I should 
have been prepared to overrule this ob¬ 
jection, because he signed after the attes¬ 
tors, and the evidence I think allows the 
presumption that he signed in the pre¬ 
sence of the executant. But the other 
objection appears to me fatal. The exe¬ 
cutant of the gift-deed was herself unable 
to sign her name and it is clear from the 
evidence and from an examination of the 
document that her name was affixed to it 
by the writer himself. It has been held 
both in Sristidhar Ghosh v. Rakkya Kaly 
Dasi (3), and. in a case of this Court, 
Badhakr ishna Mudaliar v. Subbar ay a 

(3) A. I. R. 1922 Cal. 1GS=G3 I. C. 507=49 
Cat. 438, . 
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Mudaliar (4), that a person who signs on 
behalf of the executant of a document! 
cannot also sign as an attestor of it. The] 
former case related to a mortgage bond 
and the latter to a will, but there seems 
to be no difference in principle. The 
document must have been attested by 

“two or more witnesses each of whom has seen 
the executant sign or affix his mark to the in¬ 
strument or has seen some other person sign the 
instrument in the presence and by the direction 
of the executant,” 

which means that it must be attested by 
two persons other than the person who 
signed the instrument in the presence and 
by the direction of the executant. We 
have accordingly to exclude the writer 
upon this ground. There remains the Sub- 
Registrar. The learned District Munsif 
was inclined to exclude him because he 
does not necessarily sign in the presence 
of the executant, as the rule requires, 
and no proof was adduced that he in fact 
did so sign. In the absence of a decision 
of this Court he felt himself bound how¬ 
ever to follow Badha Mohun Dutt v. 
Nripendranath Nandy, A.I.R. 1928 Cal. 
154. There is now a case in point deci¬ 
ded by this Court in Ramanathan v. 
Delhi Badha Tevar (5). It was there 
held by the learned Chief Justice and my¬ 
self that proof must be adduced that this 
term in the requirement was complied 
with. There being no evidence upon this 
point I must hold that the Sub-Registrar 
also cannot be accepted as an attestor. 
The result accordingly is that only one 
person can be declared to have validly 
attested the document, which being a gift- 
deed must therefore fail for lack of due 
attestation. This conclusion no doubt 
involves some hardship to the plaintiff, 
but unless my application of the law as 
it stands at present is at fault I do not 
see how a different decision can be ar¬ 
rived at. 

The gift deed has been further attacked 
on the ground that the gift made was not 
accepted by the donees. It was made to a 
husband and wife while they were minors 
by the husband’s mother. The plaintiff 
has indeed contended that they were of 
age at the time, but this has been found 
against, although I do not think that the 
finding should bar the plea of acceptance 
if it may reasonably be inferred from the 
facts. The subject-matter was a house i» 
which the parties continue d to l ive with 

(4) L191G4 40 Mad. 550=34 I. C. 849. 

(5) A. I. R. 1931 Mad. 335=131 I. 0. S40. 
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jfche husband’s parents until the husband 
died some 11 years later. Under these 
.circumstances it is difficult to see by 
|\vhom, if not by the parents, acceptance 
could have been made at the time of the 
gift. The issue throws the burden of dis¬ 
proving acceptance upon the defendants 
land I think that in such a case as this the 
English rule should be followed that un¬ 
less the contrary is proved acceptance of 
the gift should be inferred. The mere 
circumstance that the mother retained 
custody of the deed and kept the house in 
her name in the Municipal accounts and 
tpaid the taxes, does not show that she did 
'not intend the gift to be acted upon. I 
do not agree that it was onerous in cha¬ 
racter. All that the donees had to do 
was to live together as husband and wife, 
with a provision for divestment should 
either fail to do this. No case has been 
cited to me in which it has been held that 
a gift made in such circumstances is in¬ 
valid for failure to prove acceptance. The 
circumstances in Hariram Seroivgee v. 
Madan Gopal Bagla (6), were quite 
different, the only evidence of an inten¬ 
tion to make a gift being furnished by cer¬ 
tain entries in an account. No doubt 
Debi Singh v. Bansidhar (7)and Dhanna- 
mull v. Parmeshari Das, A. I. R. 1928 
LaJi. 9, cited to me on behalf of the 
plaintiff, raise the question rather of tho 
completion of the gift by the donor than 
of its acceptance by tho donee. But in 
Muhammad Abdul Nayeem v. Jhoti 
Mahton (8), an inference of acceptance 
was drawn from the circumstances of tho 
case, which I think it would bo equally 
reasonable to draw here. I am not there¬ 
fore disposed to interfere with the findings 
of the lower Courts upon this issue. 

The only other point is that the lear¬ 
ned District Judge while finding that the 
plaintiff had not been guilty of immora¬ 
lity during her husband's lifetime has not 
recordod a finding on the question whe¬ 
ther she lived separately from him. It 
appears to mo from tho terms of issue 4 
that those two questions were aspects 
of tho same matter and that the find¬ 
ing with regard to the plaintiff’s chas¬ 
tity covers the other point. In view of 
my finding on tho question of attestation 
I must allow the second appeal, and set 
asido tho decrees of tho lower Courts so 

(61 A. I. II. 1929 P. 0. 77=114 I. C. 5C5 (P.C.). 

(7) A. I. K. 1022 All. 44=66 I. C. 130. 

(3) [1017] 41 I. C. 389. 


far as they relate to this property. The 
decree will stand as regards the payment of 
Rs. 7-2-0. In tho circumstances the par¬ 
ties will pay their own costs throughout. 
P.R.S./k.N. Appeal allowed. 
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Reilly & Anantakbishna Ayyar, jj. 
U. Latcliayya —Defendant—Appellant. 

v. 

G. Seethamma and others —Plaintiffs— 
Respondents. 

Letters Patent Appeal No. 67 of 1927, 
Decided on 28th September 1931, against 
decision of Waller, J., reported in A. I.R. 
1927 Mad. 1144. 

(a) Specific Relief Act (1877), S. 31- 
Decree—Suit for rectification of, on ground 
of common mistake in instrument forming 
basis of decree is not maintainable. 

A suit for rectification of a decree passed in a 
previous suit is not maintainable on the ground 
that by a common mistake of the parties a wrong 
survey number was inserted in description of the 
mortgaged property as described in the mortgage 
on which the prior suit was based and was thenco 
wrongly copied in the plaint and finally inserted 
in the decree passed in that suit: A. I. R. 1931 
Pat. 296 and 43 Cal. 217, Foil.-, A. I. II. 1921 
Cal. 730; and 8 C. W. N. 473, not Foil.; 2 Pat. 
L. J . 313, Ref. [P 278 C11 

(b) Specific Relief Act (1877), S. 39—Al¬ 
though decree in previous 6uit based on mis¬ 
take cannot be rectified, mortgage deed on 
which the decree is based can be rectified— 
Proper remedy then is to get plaint amended 
and then to apply under Civil P. C. (1908) 

S. 152—Practice, Relief. ia 

Tho fact that a mortgage has ripened into a 
decree for sale is not enough to preclude the Court 
from rectifying the mortgage deed in proper cases 
when that can be done for proper purposes. 

[P 278 C 2] 

Where a suit is for a rectification of a mort¬ 
gage and also of the decree based on it, tho fact 
that the relief for the rectification of the decree, 
which cannot be granted, has been asked for is no 
ground for dismissing tho suit altogether. In 
such case plaintiff can obtain a decree for rectifi¬ 
cation of the mortgage and after obtaining such a 
decree, he can apply for amendment of tho plaint 
in tho previous suit and for a rcvie%v of the decree 
on the ground that there was an error patent on 
the face of the record as it would be patent after 
the amendment of the plaint. He may also with¬ 
out applying for review, nsk for amendment of 
tho decree iu the previous suit under S. 152 
Civil P. C. [P 279 C 1, 2] 

K. JJhimasankaran for B. Satya- 
narayana —for Appollant. 

R. Kasturi Seshagiri Row for B. Sotn- 
ayya —for Respondent. 

Reilly, J—1„ 1906 the brother of de¬ 
fendant 1 mortgaged some land to the 
mother of the three plaintiffs. After their 
mother s death the plaintiff’s in 1919 
brought a suit for sale on that mortgage, 
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O. S. No. 302 of 1919, on tbe file of the 
District Munsif of Razole, and got a pre¬ 
liminary decree. There was no appeal 
against that decree. Not long after that 
decree had been made the plaintiffs dis¬ 
covered that in the mortgage deed Survey 
No. 166 had been entered by mistake for 
Survey No. 168, and that that mistake 
had been repeated in their plaint and in 
the decree which they had obtained. 
They then brought the present suit, pray¬ 
ing for rectification of the mortgage deed 
by the substitution of Survey No. 168 for 
Survey No. 166 and for a similar rectifi¬ 
cation of the decree in O. S. No. 302 of 
1919. It was found both by the District 
Munsif and by the Subordinate Judge on 
appeal in the present suit that there had 
been a common mistake by the parties to 
the mortgage deed and that in consequence 
of that mistake Survey No. 166 had been 
entered in the deed when the parties in¬ 
tended to deal with Survey No. 168. 
That finding of fact in regard to the com¬ 
mon mistake made is binding upon us. 
The District Munsif ordered rectification, 
as prayed by the plaintiff's, both of the 
mortgage deed and of the preliminary de¬ 
cree, and that decision was confirmed by 
the Subordinate Judge on appeal. Defen¬ 
dant 1 preferred a second appeal to this 
Court which was dismissed by Waller, J. 
The present appeal is again by defen¬ 
dant 1, against Waller, J’s., decision 
Waller, J., in a brief judgment remarks 
that it has been contended before him 
that, though the mortgage deed might be 
rectified, thedecree made upon it could not 
he rectified in the suit. That contention 
he overruled on the strength ol Bepin 
Krishna. Bay v. Jogeshioar Ray (H and 
Venlcatarama Ayyar v. Elumalai Natcker 
(2). Wo have examined the records in Ven¬ 
lcatarama Ayyar v. Elumalai Natcker (2), 
so far as they are available, and that case 

does not appear to be capable of the in¬ 
terpretation which Waller, J., put upon 
it. It is not clear from the records avail¬ 
able whether the decree in the first suit 
was ever rectified in the second suit; but 
it is quite clear from the judgment of 
Schwabe, C. J., in the second appeal that 
lie found no rectification even of the deed 
to be necessary as the land was in his 
opinion sufficiently identified by the des¬ 
cription originally given in the deed and 
in the decree in the first suit. Nor was 

( 1 ) A. I. R. 19-1 Cal. 730=GG I. C. 345. 

(2) A. I. R. 1923 Mad. 412=72 I. C. 4G4. 
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there any discussion in his judgment, 
with which Wallace, J., agreed, of the 
question whether the decree in the first 
suit could have been rectified in a second 
suit. But jB epin Krishna Bay v. Jogesh¬ 
ioar Ray (1) is a clear authority, if it is 
to be followed, in support of Waller, J's., 
judgment. That was a decision of Mooker- 
jee and Buckland, JJ., of the Calcutta 
High Court. There in the second suit 
the mortgage deed and the decree obtained 
upon that mortgage deed in a previous 
suit had been rectified. It was found that 
there had been a common mistake in mak¬ 
ing the mortgage deed and the decision 
was that the deed and the decree obtained 
upon it might both he rectified in the 
second suit, provided that would not in¬ 
fringe the rights of any third party ac¬ 
quired in good faith and for value, as the 
learned Judges found that it would not. 

That decision was followed a short 
time afterwards by Mookerjee, J., himself 
and Cuming, J., in Kailas v. Bijay (3), 
but without any further discussion. It 
is in conflict with an earlier decision of 
Jenkins, C. J., and Holmwood, J., in 
Kusodhaj Bhukta v. Bra] a Mohan 
Bhukta (4), and in conflict with another 
earlier decision of a different Bench of the 
Calcutta High Court in Bhonda Singh v. 
Dowlat Roy (5). In the previous suit 
which led to Kusodhaj Bhukta v. Braja 
Mohan Bhukta (4), the plaintiff had 
claimed a one-third share of certain 
property, and the Judge in his judg¬ 
ment had found that he was entitled 
to that share. But in the decree by 
some accident a half-share was provided 
as the share which the plaintiff was en¬ 
titled to recover. In the second suit, 
which came before the High Court as 
Kushodhaj Bhukta v. Braja Mohan 
Bhukta (4), one of the defendants in the 
previous suit sued to set aside the decree 
in the previous suit on the ground of 
mistake. Jenkins, C. J., and Holmwood, J.. 
found that such a suit, to set aside the 
decree in the previous suit on the ground 
of mistake was unsustainable. They 
leferred to a previous decision of a Bench 
of the Calcutta High Court, Jogeshioar 
Atha v. Ganga Bishnu (6J, in which it 
had been held that such a suit to set 
aside a previous decree was possible; but 

(3) ”a7l R. 1923 Cal. 18=72 I. G. 680. 

(4) [1916] 43 Cal. 217=31 I. C. 13. 

(5) [1912J 14 I. C. 93. 

(G) [1901] S C. W. N. 473. 
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Jenkins, C. J., pointed out that that de¬ 
cision was based on a misapprehension of 
the law in England as disclosed by a 
case which had been cited, namely, 
Ainsworth v. Wilding (7). 

In Bepin Krishna Ray v. Jogcshwar 
Ray (l) the decision in Jogeslncar Atha 
v. Ganga Bislinu (6) was followed; but 
the reason Jenkins, C. J., had pointed 
out why that case should not be regarded 
as a sound * precedent does not appear to 
have been observed. With great respect 
I am not able to understand exactly how 
the learned Judges in Bepin Krishna Ray 
v. Jogeshwar Ray (1), came to tho conclu¬ 
sion that the second suit to set aside a 
decree in a previous suit upon the ground 
of mistake was possible, nor how it was 
that they felt themselves at liberty to 
differ from the decision of Jenkins, C. J., 
and Holmwood, J., in Kusodhaj Bhukta 
v. Braja Mohan Bhukta (4). In Maliin- 
dra Narain v. Mt. Lai Jhari Kuer, 
A. I. R. 1931 Bat. 296, Wort, J., held 
that a suit for rectification of a decree 
in a previous suit and for delivery of pro¬ 
perty in accordance with the rectified 
decree could not be sustained in this 
country any more than it could in 
England. And in Janakdular Saran v. 
Ambir.a Prasad (8), Chapman, J., ex¬ 
pressed the opinion obiter that Courts in 
India should refuse relief against pre¬ 
vious judgments on tho ground of mis¬ 
take in pleadings or in the conduct of 
cases. 

To attack by a second suit the decree 
in a previous suit between the same par¬ 
ties is, speaking generally, against the 
principle of res judicata. It is recognized 
that there are certain classes of cases in 
which it is possible for one of the parties 
to a decree to attack it in a second suit. 
For instance, a compromise decree may 
bo attacked in a subsequent suit by one 
of the parties to it on the ground of mis¬ 
take, as indeed it can be attacked upon 
othor grounds such as fraud, misappre¬ 
hension, coercion, etc. But that is not 
really in conflict with tho principle of 
res judicata, because such a compromise 
decree is not the result of adjudication 
botween tho parties. It is merely the 
contract botween the parties put into the 
form of a decree, and so it can be at¬ 
tacked subsequently in the same way in 

(7) 118'JGl 1 Ch. 673=65 L. J. Ch. 432=74 
L. T. 108=44 W. R. 540. 

(8) 11017] 2 l’at. L. J. 313=39 I. C. 126. 


which a contract or the document em¬ 
bodying a contract can be attacked. In 
such cases the decree is indeed itself the 
instrument of contract, made by the 
hand of the Court but by the will of the 
parties. Such compromise decrees can 
be attacked as contracts can be attacked 
for such reasons as I have mentioned, or 
in cases where one of the parties is a 
guardian acting for a minor without the 
consent of the Court, as in Ganesh Row 
v. Tidjaram Roxo (9), or where one of 
the parties is a minor ostensibly repre¬ 
sented by a guardian who has not been 
properly appointed, as Partab Singh v. 
Bhabuti Sixigh (10). Then there are 
cases in which it is alleged that the pre¬ 
vious decree has been obtained by fraud. 
It is well known that a second suit may 
be brought to set aside a previous decree 
between the parties on the ground that 
it was obtained by fraud. 

There again there is no conflict with 
the principle of res judicata, because in 
such casees there has been no real and 
true adjudication between the parties. 
As was said long ago “ Fraud vitiates 
everything” or, as Lord Coke said “Fraud 
avoids all judicial acts.” If it can be 
shown that a decree in a previous suit 
has been obtained by fraud, the very 
foundation of that decree has gone ; 
what was supposed to have been a deci¬ 
sion founded on the rights of the parties 
is shown to rest on iniquity and decep¬ 
tion. Both these two classes of cases, 
where the previous decree can be shown 
to have been obtained by fraud, we can 
put upon one said as not affecting the 
question whether decrees made after real 
adjudication between the parties can be 
attacked by any of them in a subsequent 
suit. As Wort, J., pointed out, judg¬ 
ments cannot be attacked in that way in 
subsequent suits or actions in England. 
Before the Judicature Act, 1873 tho 
Court of Chancery could interfere with 
the proceedings of the Courts of Common 
law by injunctions ; but so far as I am 
aware, oven the Court of Chancery could 
not formally set aside a judgment of one 
of the other Courts, and certainly that 
cannot be done since the Judicature 
Act, 1873. If that cannot be done in 
England, why is it possible to do it in 
India ? There are various ways of attack- 

(9) 11913] 86 Mad. 295=19 I. C. 515 (P. C.). 

(10) [1913] 85 All. 487=40 1. A. 182=16 O. C. 

247=21 I. C. 283 (P. C.). 
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ing a decree by appeal, review, amend¬ 
ment, applications to set aside ex parte 
decrees and applications to restore suits 
which have been dismissed ex parte. 

But what we are asked to say in this 
case is something quite different, that a 
decree made between the parties and final 
between them can be attacked in a sub¬ 
sequent suit and rectified on the ground 
of mistake. It is well known that a 
right of appeal does not exist except 
Iwhen it is given by statute or statu¬ 
tory provision. How can this right 
to attack a previous decree arise, and how 
can it exist consistently with the princi¬ 
ple of res judicata ? If there were any 
doubt about the matter, the fact that our 
procedure provides so many other ways 
of attacking a decree when necessary and 
provides them explicitly might bo taken 
as an indication that this supposed me¬ 
thod of attack by a subsequent suit did 
not exist. In my opinion this suit, so 
far as it was for rectification of the de¬ 
cree in O. S. 302 of 1919, was not sus¬ 
tainable. 

On that Mr. Bhimasankaran, who ap¬ 
pears for defendant 1, would have us say 
that the whole suit should have been dis¬ 
missed. But the suit was not only for 
the rectification of the decree; it was 
also for the rectification of the mortgage- 
deed, and that was in itself clearly an 
admissible prayer.. Mr. Bhimasankaran 
however contends that, as the mortgage 
deed has ripened into a decree in 0. S. 
No. 302 of 1919, the mortgage deed has 
been swallowed up in the mortgage de¬ 
cree and no longer remains for rectifica¬ 
tion. He would have us apply the prin¬ 
ciple that, when a mortgage-decree for 
sale has been obtained, the mortgige secu¬ 
rity has been extinguished and the decree 
for sale has been substituted for it, as 
laid down by Lord' Haldane in Bet Bam 
v. Shadi Bam (ll). But although the 
mortgage may have been extinguished by 
the mortgage decree, does it follow that 
the mortgage deed can no longer he recti¬ 
fied ? What a mortgage decree for sale 
gives is the right to sell the mortgaged 
property, whatever it may be. Is it im¬ 
possible after such a decree has been 
made to show in necessary cases what the 
mortgaged property is and in order to do 
that to get the mortgage deed rectified ? 
In such a case, as in all cases of rectifica- 

(11) A.I.R. 1918 P. C. 34=45 I. G. 79S=45 I. A. 

130—10 All. 407 (P.C.). 


tion of instruments, it is not the con¬ 
tract which is being corrected—that can 
never be done but it is the instrument 
embodying the contract incorrectly which 
has to be rectified. I do not think that 
the fact that the mortgage has ripened 
into a decree for sale is not enough to 
preclude the Court from rectifying the 
mortgage deed in proper cases when that! 
can be done for proper purposes. 

It has been suggested at a late stage in 
this case that the plaintiffs are guilty of 
laches. That might well be an argument 
in some cases against a plaintiff who asked 
for rectification after he had himself sued 
upon his document and got a decree upon 
it ; but it cannot be put foward necessari¬ 
ly in all such cases. And it may be re¬ 
marked that no such contention was so 
far as we can see, ever put forward in 
any of the Courts before which this case 
has come until today. It must be 
noticed that in this case the original 
mortgagee was a woman, probably an illi¬ 
terate woman. She was not responsible 
in any way, so far as we can see, for the 
misdescription of the property in the 
mortgage deed. And the plaintiffs are 
not the original mortgagees; they come 
into this matter only as daughters and 
heirs of their mother, the original mort¬ 
gagee, and were not responsible in any 
way for the mistake which has been 
made. In these circumstances I do not 
think we can attach any weight to this 
very belated accusation of laches. 

But there are of course limits after 
which rectification of an instrument will 
not he made. The limit stated in S. 31, 
Specific Relief Act, is when third parties 
have acquired rights in good faith and for 
value. But that does not apply in this 
case. There is also another limit, which, 
as Mr. Bhimasankaran has contended, is 
exemplified in Gaird v. Moss (12), where 
a decree has been obtained upon an un¬ 
rectified instrument, and that decree has 
been executed and the money or property 
concerned has been‘recovered. Caird v. 
Moss (12) rests upon the old case of 
Marriot v. Hampton (13), that the money 
paid under legal process cannot be reco¬ 
vered, and it was on that principle that 
in Caird v. Moss (12) the Judges of the 
Court of appeal refused to allow rectifica¬ 
tion of the deed after judg ment had been 

(12) [1S861 33 Ch. D. 22. 

(13) 7 I.R. 2G9=2 Sm. C. C. 481=4 R.R. 43J— 

101 E. R. 9G9=2 Esp. 54G. 
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obtained upon it and the money concern¬ 
ed had been recovered and distributed. 
That too does not apply in this case. We 
are here still in the stage of a prelimi¬ 
nary decree. In my opinion it was not 
too late in the circumstances when the 
plaintiffs came forward and prayed for 
rectification of the mortgage deed. 

And I see no difficulty in separating the 
mortgage deed for this purpose from the 
decree which was obtained upon it. Mr. 
Bhimasankaran contends that even the 
rectification of the deed is not possible 
because the plaintiffs are shut out after 
the decree in the previous suit by the 
rule embodied in Expl. 4, S. 11, Civil 
I\ C., that 

“any matter which might and ought to have 
been made a ground of defence or attack in such 
former suit shall be deemed to have been a 
matter directly and substantially in issue in 
euch suit.” 

Can we say that this ought to have 
been a matter of attack in the previous 
suit ’? Possibly it might have been urged, 
if it were the defendants who were seek¬ 
ing lectification, that it ought to have 
been made a matter of defence in the pre¬ 
vious suit that a decree was asked for on 
the basis that the plaintiffs should bring 
to sale land which was never mortgaged. 
But here it has been found that both the 
parties to the deed made a mistake in 
having Survey No. 16G entered for 1G8. 
In my opinion we certainly cannot ap¬ 
ply the principle of the explanation to 
the plaintiffs. 

So far as I can see therefore there is no 
ireason why the decree made in favour of 
the plaintiffs for the rectification of the 
(mortgage-deed should not stand. Now, 
if the plaintiffs could get so far as that, 
; why could they not get what they want 
in this matter ? If the mortgage-deed is 
rectified and the right survey number is 
(entered in it, though a wrong survey 
number was copied into their plaint in 
O. S. No. 302 of 1019 from the deed as 
it then stood, why could they not apply 
for amendment of their plaint ? An 
amendment of a plaint may be applied 
for at any stage in the proceedings ; and 
in this case we have not even got to exe¬ 
cution proceedings—the suit is still pend¬ 
ing, and a final decroo has not yet been 
made. Certainly such an application for 
(amendment would be very late now and 
would have beon very late at the dato of 
the plaint in tho prosont suit. But in 
(the circumstances it might have beon 


made, and I do not see any reason why 
it should have been refused. Amend¬ 
ments have been allowed by this Court 
as late as execution proceedings, as is 
shown by Appassa Boivthen v. Muham¬ 
mad Rowthan (14), and the cases quoted 
in it. And, if the plaintiffs got to that 
stage and had their plaint amended, what 
would prevent them from going to the 
Court which had disposed so far of 
their first suit, O. S. No. 302 of 1919, 
and applying for review of the prelimi¬ 
nary decree on the ground that there was 
an error patent on the face of the record, 
as it would be patent if the survey num¬ 
ber were altered in their plaint ? That 
is a course they could have adopted and 
can adopt now. They might even I think 
in such a case as this without applying 
for review ask the District Munsif to 
amend his decree under S. 152, Civil 
P. C. Whichever of these courses were 
adopted, they would arrive at the same 
position at which they have now arrived, 
namely, their preliminary decree would 
be amended. It must bo noticed that in 
this case the second suit was brought in 
the same Court as the first suit, so that 
there is no difficulty about their, decree 
having been amended by another Court. 
In my opinion the plaintiff's in this case 
adopted the wrong course. They sued for 
rectification of their decree on the ground 
of mistake, which, so far as I can see, 
was an inadmissible prayer. But they 
got the amendment of that decree, which 
is exactly what they might have got by 
first getting their mortgage-deed rectified 
and then amending their plaint and ap¬ 
plying for review of the preliminary 
decree or amendment of that decree 
under S. 152, Civil P. C. That being so, 
although in my opinion they have adop¬ 
ted tho wrong course, I can see no reason 
why at this stage we need interfere with 
Waller, J’s. decree, and I would dismiss 
this appeal with costs. 

Anantakrishna Ayyar, J. —I agree. 
The plaintiffs represent tho mortgagees. 
Defendants 1 and 2 represent the mort¬ 
gagors (the mortgage being dated 1st 
October 1906), and defendant 3 is a 
subsequent mortgagee from tho mort¬ 
gagors under a document dated 12th 
February 1921. Tho plaintiffs obtained 
a preliminary decree on the mortgage of 
1906 in O. S. No. 302 of 1919 on tho file 
of the Distric t Munsif of Razole. They 

(14) A. I. R. 1027 Mad. 485=09 I.O. 6 55. 
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subsequently discovered that a mistake 
was made in the mortgage deed in men¬ 
tioning the correct survey number of the 
property mortgaged. Instead of men¬ 
tioning the correct survey number—168— 
the mortgage document mentioned the 
mortgaged property as Survey No. 166, 
in Munganda village. The plaintiffs ap¬ 
plied to the District Munsif, after the 
preliminary decree was passed in O. S. 
No. 302 of 1910, to have the mistake cor¬ 
rected. The District Munsif was of opi¬ 
nion that the question whether there 
was or was not, a mistake in respect of 
the survey number in the mortgage-deed 
could not be gone into except in a fresh 
suit. 

The present suit was accordingly in¬ 
stituted by the plaintiffs—the mort¬ 
gagees—in the very same District Mun- 
sif's Court against defendants 1 and 2 
who represent the mortgagors and defen¬ 
dant 3, the subsequent mortgagee from 
defendants 1 and 2. The first prayer in 
the plaint was to have the mortgage bond 
dated 1st October 1906 amended by 
substituting Survey No. 168 in the place 
of No. 166,—the property really inten¬ 
ded and agreed to be mortgaged being 
Survey No. 168. Plaintiffs also prayed 
that the decree in O. S. No. 302 of 1919 
mentioned above, should be amended 
suitably by substituting the correct sur¬ 
vey number. Defendant 3 pleaded that 
he was a bona fide mortgagee from defen¬ 
dants 1 and 2 subsequent to the mort¬ 
gage of 1906, whereas defendants 1 and 
2 seem to have contended that there was 
no mistake at all in respect of the survey 
number. The lower Courts have found 
against the contentions of the defendants. 
The finding is that there was a mutual 
mistake between the parties in mention¬ 
ing the survey number in the mortgage- 
deed and that it was Survey No. 168 
that was really intended and agreed to 
be included in the mortgage document. 
In fact, as the lower appellate Court 
remarks the mortgagors had no land 
bearing Survey No. 166 in that parti¬ 
cular village. That is a finding of fact, 
and we are bound by it in second ap¬ 
peal. The trial Court also found that 
defendant 3 was not a bona fide subse¬ 
quent mortgagee. That would seem to be 
the finding of the lower appellate Court 
also. That finding also is binding upon us. 
On these findings, the second appeal pre¬ 
ferred by defendant 1 to this Court was 


dismissed by Waller, J. It was argued 
before the learned Judge that a suit 
would not lie to correct a mistake in a 
decree passed by a Court. The learned 
Judge overruled that contention relying 
on Bepin Krishna Ray v. Jogesluvur Ray 

(1) . The learned Judge also relied on a 
decision of this Court reported in Ven- 
Icatarama Ayyar v. Elumalai Naickcr 

(2) . Defendant 1 has preferred this 
Letters Patent appeal against the deci¬ 
sion of the learned Judge. 

The first question that arises is whe¬ 
ther a mortgage deed could be rectified, 
in respect of a mutual mistake, after a 
decree had been passed on the basis of 
that mortgage. The learned advocate for 
the appellant argued that after the decree 
was passed on such fnortgage, the right 
to amend the mortgage deed came to an 
end. I am unable to agree with that 
contention. S. 31, Specific Relief Act, 
indicates the limits of the power of the 
Court to rectify an instrument when a 
mutual mistake is proved. The cir¬ 
cumstance that a decree has been passed 
on such mortgage is not, in my opinion, 
by itself, a legal bar to such rectification 
being granted, when otherwise a case for 
rectification is made out. In this respect 
I am inclined to follow the observations 
made by the learned Judges in Bepin 
Krishna Ray v. Jogeshwar Ray (l). At 
p. 273 (of 34 C. L. J.) tho learned Judges 
state the point for decision as follows: 

“Here the question of fundamental importance, 
stripped of all technicalities, is, whether the 
mutual mistake of the parties to the mortgage 
transaction manifested in the mortgage deed, 
which has extended into judicial proceedings, 
automatically as it were, without mistake on the 
part of the Judge, is still capable of rectifica¬ 
tion.” 


They answer the question as follows: 

“On principle, the answer should clearly be in 
the affirmative; for, as Neville, J., observed in 
Thompson v. Hickman (15), at p. 562, to grant 
relief by way of rectification where the error ha9 
crept into one document and refuse it where it 
is embodied in two, is inconsistent with equi¬ 
table principles, for equity regards the substance 
rather than the form of a transaction. There is 
no substantial reason, for instance, why we 
should not hold that where the same mutual 
mistake has been repeated iu each one of a claim 
of conveyances, under such circumstances as to 
entitle anyone of the purchasers to a reforma¬ 
tion (reformation seems to bo the term used in 
American text-books, whereas our Act uses the 
word "rectification”) as against his immediate 
vendor, equity may work back through all, and 

(15) [19071 1 Ch. 550=76 L. J. Oh. 254-96 
L. T. 454=23 T. L. R. 311. 







1932 


Latchawa v. SEETHAMMA (Anantakrishna Ayyar, J.) Madras 281 


entitle the hist purchaser to a reformation against 
the original grantor.” 

bo far I agree with the observations 
made by the learned Judges in the 
Calcutta Lain Journal case. In the case 
before us, the proceedings have not gone 
beyond the stage of passing the decree; 
the case is not complicated by the ex¬ 
istence of a purchaser in Court auction in 
execution of the decree, the purchaser hav¬ 
ing bought the property with the wrong 
survey number mentioned in the pro¬ 
clamation and sale certificate. I there¬ 
fore overrule the contention of the 
learned advocate for the appellant that 
simply because a decree has been passed 
in this case, the Court’s jurisdiction to 
rectify the mortgage-deed has ceased. 

The second contention is really more 
difficult to deal with. The learned advo¬ 
cate for the appellant argued that no 
suit lies in India to rectify a decree 
passed by another competent Court on 
the allegation that there was mutual 
mistake in respect of the mortgage deed 
which was the subject-matter of suit in 
the prior litigation. Cases of mutual 
mistakes in respect of compromises, or 
compromise decrees subsequently passed 
on the basis of such compromises, on 
which the learned advocate for the plain¬ 
tiffs-respondents relied, are, in my opi¬ 
nion, distinguishable. For, as observed 
by Jenkins, C. J., in Kusodha Bhukta v. 
Braja Mohati Bhukta (4), at p. 223: 

“But that class of cases is governed by a prin¬ 
ciple that has no application here. It’is well- 
sottled that a contract of the parties is nonethe¬ 
less a contract because there is superadded to it 
the command of a Judge. It still is a contract 
of the parlies, and as the contract is capable of 
being rectified for an appropriate mistake, so, as 
the necessary consequence, is the decree which 
is merely a h^ore formal expression given to that 
contract.” 

The case in Huddersfield Banking Co. 
Ltd. y. Henry Lister & Son, Ltd. (lb), is 
an English authority on that point. But 
it does not, in my opinion, follow from 
the abovo that tho decree of a competent 
Court is liable to be corrected in another 
litigation by an independent suit for the 
purpose, even though tho said decree 
accurately expresses the Court's intontion 
in passing it. No doubt, it has been bold 
that when a prior decreo was obtained by 
fraud, a subsequent suit would lie to 
have it declared that the said decree 
is null and void on that ground. 

(10) L1895] 2 Ch. 278=64 L. J. Oh. 523=72 
L. T. 703=12 It. 331=13 W. R. 6G7. 


That stands upon quite a different foot¬ 
ing, in my opinion. The point that has 
to be considered now is whether a fresh 
suit is maintainable to rectify an alleged 
mistake in the decree passed in a prior 
suit when the prior decree appropriately 
expresses the intention of the Court which 
passed it. No case was cited before us in 
which an English Court has held that 
such a suit would lie. Even if any Eng¬ 
lish authority on that point be avail¬ 
able, one would find it difficult to apply 
such a decision to a case governed by our 
Code of Civil Procedure. When once a 
decree between the parties has been 
passed by a Court of competent jurisdic¬ 
tion, the Code provides the various 
methods by which such a decree could be 
amended or reversed. The Privy Coun¬ 
cil in K. Venkata Subbamma Rao v. V. 
Venkatarama Rao (17) held that a decree 
passed by a competent Court is subject to 
alteration only in the modes prescribed 
by the Code: see K. Venkata Subbamma 
Rao v. V. Venkatarama Rao (17) at 
p. 10; see also Sri Copal v. Pirthi Singh 
(18) at p. 437, Somasundaram Chetti v. 
Subramaniam Chetti (19). I may also' 
refer to Drew v. Willis (20) where Lord 
Esher, M. R., observed as follows at 
p. 452: 

“No Court lias such a power of setting aside 
an order which has been properly made, unless 
it is given by statute.” 

The subsequent observations are also 
instructive and may be referred to. The 
difficulty therefore arises whether the 
particular prayer in the present plaint 
which asks that the decree in the prior 
suit might be suitably amended and recti¬ 
fied is such as could properly be granted 
in the present suit. Our attention was 
drawn to the case in Jogeshwar Atha v. 
Ganga Bishnu Ghattack (6) decided by 
Maclean, C.J., and Pargiter, J.,asauthority 
for the position that such a suit would lie, 
being one of a civil nature and not being 
exprossly prohibited by any provision of 
law. The question arose in Calcutta sub¬ 
sequent to the decision in Jogeshwar 
Atha v. Ganga Bishnu Ghattack (fi) and 
in Kusodhaj Bhukta v. Brajan Mohan 
Bhuk t a (4), Jenk ins, C. J., and Holm- 

(17) [19011 24 Mad. 1=27 I. A. 197=7 Sar. G78 
(P. C.). 

(18) 119021 24 All. 429=29 I. A. 118=8 Sar. 293 
(P. C.). 

(19) A. I. II. 192G P. C. 13G=99 I. C. 712. 

(20) L18911 1 Q. B. 450=60 L. J. Q. B. 2G4=G1 
L. T. 7GO=39 W. R. 310=55 J. P. 373. 
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wood, J., were not prepared to follow the 
decision in Jogeshwar Atha v. Ganga 
Bishnu Ghattack (6). Having regard to 
the scheme and provisions of the Code of 
Civil Procedure, I find it difficult to 
understand how a subsequent suit would 
lie to rectify the decree in a prior suit. 
The Patna High Court in Mahindra 
Narain v. Mt. Lai Jhari Kuer , A. I. B. 
1931 Pat, 296 and Janakudular Saran 
Misser v. Ambica Prasad Singh (8) also 
had difficulty in holding that such a suit 
would lie: see also Bhonda Singh v. 
Dowlat Bay (5). Now, on examining the 
reasons given by the learned Judges in 
the case in Bepin Krishna Bay v. Jogesh¬ 
war Bay (l) I do not find that the argu¬ 
ments advanced in Kusodhaj Bhukta v. 
.Bra]an Mohan Bhukta (4) have been 
really refuted, If Venkatarama Ayyar 
v. Elumalai Naicker (2) be a decision on 
this question, of course we should ordi¬ 
narily be bound to follow the same. But 
•on this point, there is no real discussion 
by the learned Judges. The reason would 
seem to be that the decree complained 
against in second appeal in that case did 
not—from what appears from the printed 
papers—contain any direction regarding 
amendment of any prior decree. The 
decree in that case simply rectified the 
mistake in the mortgage document. That 
being so, the decision Venkatarama Ayyar 
v. Elumalai Naicker (2) is no real autho¬ 
rity on this point. One should rather be 
very careful before laying down that, 
prima facie, fresh suits would lie to 
rectify decrees already passed between 
persons who were properly represented 
iti the same when the prior decrees cor¬ 
rectly expressed the intention of the 
Court. 

It seems proper that rectification of 
a decree should ordinarily be done by 
the Court by which it was passed. What 
then, is the relief that should properly bo 
granted in such cases, which, while work¬ 
ing for justice, would also be in accord¬ 
ance with the procedure prescribed by 
our Code ? It seems to me that the 
proper prayer to be asked in the second 
suit in such a case is to have the mort¬ 
gage instrument rectified. The result of 
obtaining such a decree would be that 
the decree-holder in the prior suit would 
ho in a position to ask the Court which 
passed the decree in the first suit to allow 
necessary amendments to be made in the 
plaint and in the decree passed therein. 


Courts would always be anxious to give 
effect to the decision passed between the 
parties relevant to the matter before 
them. If after obtaining a decree in the 
later suit, the decree-holder should make 
a request to the Court which passed the 
decree in the mortgage suit to have the 
necessary corrections carried out, it goes 
without saying that the Courts would 
in ordinary cases allow its records to be 
rectified accordingly. There are cases 
which show that a decree-holder could be 
prevented by an injunction issued in a 
subsequent suit, from executing the prior 
decree; and Courts would give effect to 
such subsequent decree and refuse execu¬ 
tion of the prior decree. By analogy, we 
may also refer to cases where decrees and 
other proceedings passed by Court have 
been, by later decisions, declared to be 
not binding upon some or all of the 
parties to the same. When such a deci¬ 
sion is passed between the parties in a 
later proceeding, then, as the Privy 
Council has pointed out, when the Courts 
which passed the prior decree or proceed¬ 
ings are approached to give effect to the 
later decision, they would always en¬ 
deavour to give effect to such later deci¬ 
sion passed between the parties and do 
the needful. I may refer to Ganesh Bao 
v. Tul jar am Bao (9) at p. 304. 

The question therefore is reduced to a 
simple matter of procedure; whether the 
plaintiffs in this particular case could 
properly ask for the second relief, when 
the first relief would substantially be 
enough to safeguard their rights, and 
whether the second relief should be 
granted to them. But I am unable to 
agree with the contention of the learned 
advocate for the appellant that the pre¬ 
sent suit should be held to be not main¬ 
tainable simply because the plaintiffs have 
also asked for the second relief by way of 
amendment of the previous decree. Here 
I should liko to mention that so far as 
this High Court is concerned, it has al¬ 
ways been anxious to have mistakes regard¬ 
ing boundaries and survey numbers of 
properties in suit, corrected, though such 
mistakes have crept in, not only in the 
plaint but also in decrees subsequently 
passed, on the basis of such plaints, 
whenever the same could be done without 
working injustice in any way. The cases 
are all referred to in Appassa Bowthan 
v. Mohammad Boiothan (14). There is 
therefore no real difficulty in practice, 
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since the plaintiffs by obtaining a decree 
in respect of the first prayer would ordi¬ 
narily be able to have the corrections 
carried out in the prior decree and pro¬ 
ceedings. 

While agreeing with the appellant’s 
learned advocate that the second prayer 
would really be unnecessary, and should 
not be granted in the view mentioned 
already, I do not however see any real 
reason for modifying the decree passed in 
the particular case before us. As I al¬ 
ready remarked, after obtaining such a 
decree, it would be open to the plaintiffs 
to ask the Court in which prior proceed¬ 
ings took place to have the necessary 
amendments made. Here the two Courts 
are the same, and with that advantage, 
the Court by its decree in the present 
suit directed the necessary rectifications 
to be made both in the mortgage-deed and 
in the decree and proceedings in the prior 
suit. That portion of the decree has been 
confirmed by the lower appellate Court 
also. In these circumstances, the objec¬ 
tion is not a substantial one, but rather a 
technical one; and further I do not think 
that the appellant has in any way been 
materially prejudiced by reason of the 
same. The merits have been found 
against the appellant by both tha lower 
Courts. On the whole, having regard to 
all the circumstances of this case, no 
sufficient grounds "have been made out for 
our interference in Letters Patent Appeal. 

On the question whether a second suit 
on the basis of the amended mortgage 
document is the only—or, appropriate— 
remedy open to the plaintiffs, it is not 
necessary for mo to say anything in the 
present case. The mortgage before us 
comprises other items also; so does tho 
decree in the prior suit; and there is 
further no question of limitation. 

l’’or these reasons, I agree that this 
Letters Patent Appeal should be dis¬ 
missed with costs. 

P.R.S./k.N. Appeal dismissed. 
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Curgenven. J. 

Sinna Pillai and others —Judgment- 
debtors—Appellants. 

v. 

Karuppatti /R/a—Decree-holder — Res¬ 
pondent. 

Appeal No. 175 of 1929, Decided on 
14th October 1931. against order of Sub- 
Judge, Dindigul, D/- 15th April 1929. 


Civil P. C. (1908), O. 21, Rr. 46 and 95- 
Usufructuary mortgage debt is moveable pro¬ 
perty and as such attachable under O. 21, 
R. 46—Purchaser of such debt in execution 
is entitled only to sale certificate—Execu¬ 
ting Court should not adjudicate on question 
of subsistence of such debt. 

An usufructuary mortgage debt ismoveable pro¬ 
perty and is attachable as such under R. 46, 0. 21. 
Upon sale the method of delivery is, as provided 
for in R. 79 (3) by a prohibitory order of the 
Court resembling that made on an attachment. 
It is only upon tho sale of immovable property 
that delivery of possession of that property can 
be ordered, under R. 95. The puichaser of a 
usufructuary mortgagee debt, whether or not he 
be also decree-holder cannot get anything more 
from the executing Court than his sale certifi¬ 
cate. Hence no occasion can arise for that Court 
to adjudicate upon the question of tho subsis¬ 
tence of the debt. It should leave the whole 
question of proof and enforcement of the debt to 
other proceedings: ( Case law discussed.) 

[P 284 C 2] 

S. Nagaraja Aiyar — for Appellant. 

T. P. Gopalakrishna Aiyar .—for Res¬ 
pondent. 

Judgment. — The appellant is the 
widow of one Musaku Rowthen, against 
whom the respondent obtained a money 
decree in 1919. The judgment-debtor 
died in 1920, and the appellant was 
brought on as bis legal repesentativo. In 
1922 the decree-holder attached an othi 
or usufructuary mortgage interest which 
had been held by tho judgment-debtor 
upon a property the equity of redemption 
of which had been sold by the mortgagor 
to the appellant in 190G; so that, at the 
time of the attachment, both the mort¬ 
gage interest (if it still subsisted) and tho 
equity of redemption vested in the ap¬ 
pellant. The attachment, it is contended 
on tho authority of Ramaswami Moop- 
pun v. Srinivasa Iyengar (l), should have 
been made, as of a debt, under 0. 21, 
R 46, Civil P. C., but in point of fact 
it was made, as of immovable property 
under R. 54 of that order. This error of| 
procedure does not however, I think, 
affect the position. The othi interest was 
brought to sale and was purchased by the 
decree-holder. Ho then filed an applica¬ 
tion for delivery of possession to him of 
the mortgaged property. The District 
Munsif framed two issues, tho first in¬ 
quiring whether the othi debt had been 
discharged before attachment, and the 
second whether the purchaser was not 
entitled to delivery. Ho found that tho 
debt had been discharged and he therefore 
refused to give delivery. The Subordi- 

(l) 11U1G1 39 Mad. 389=28 I. C. 284. 
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nate Judge differed on the former point, 
and allowed the application. It is from 
this order that the appeal is preferred. 

The sale certificate shows that what 
was sold was the “ usufructuary mort¬ 
gage debt.’’ The first point taken for the 
appellant is that the executing Court 
cannot inquire into the truth of the debt, 
or its subsistence at the time of the at¬ 
tachment, but sells it for what it may be 
worth and leaves the purchaser to pursue 
his remedy else where. This, I think, 
is a correct statement of the positiou 
when the purchaser of the debt is a third 
party. I had occasion to decide the point 
recently in the case of a simple debt in 
C. R. P. No. 207 of 1931, and held, fol¬ 
lowing Ma Saw Yin v. Hooper (2) and 
Maharaja of Benares v. Patraj Kumuar 
(3), that it is not for the executing Court 
to determine whether the debt is actually 
due or not.' Lakshmana Rao, J., has taken 
a similar view in C. M. S. A. No. 89 of 
1927. I do not think that the position 
is altered by the debt being secured by a 
mortgage, usufructuary or otherwise, but 
it is urged that it does not make a dif¬ 
ference that the purchaser is the decree- 
holder himself It is no doubt true that 
the executing Court has power under 
Ss. 47 and 50 of the Code to ascertain by 
inquiry the extent of the property of a 
deceased judgment debtor which has come 
into the hands of his legal representative; 
and if further authority were needed for 
this position it is to be found in such 
cases as Arundadhi v. Natesha (4), Kuri- 
1 /ali v. Mayan (5), Vengappayan v. K. 
Parvati (6), and Punchanun v. Bahia 
Bibi (7) But to apply this principle to 
the circumstances of the present case it is 
needful to inquire what useful purpose 
would bo served by such an inquiry, and 
this involves an answer to the second 
question: whether the executing Court 
can, upon the strength of his sale certi¬ 
ficate, put the purchaser in possession of 
the property. 

I do not think that the decree-holder, 
qua purchaser, occupies any more favour¬ 
able position than a third party auction 
purchaser. We have to look in each case 
to the nature of the property purchased, 

(2) A. I. 11. 1920 Rang. 175=97 I. C. 247=^4 

Rang. 100. 

(3) [1906] 27 All. 2G2=(1905) A. W. N. 277. 

(4) 118821 5 Mad 391. 

(5) L18841 7 Mad. 255. 

(6) 119031 2G Mad. 501. 

(7) [1890] 17 Cal. 711 (F. 13.). 


and the facilities which the execution pro¬ 
visions of the Code afford him for realiz¬ 
ing the proceeds of that purchase. The 
purchase was of a usufructuary mort¬ 
gage debt, and such a debt it has been 
held,—see the decision of Phillips, J., in 
Venkatalakshmi Ammal v. Mathiirbutham 
Iyer (8)—is moveable property and is at¬ 
tachable as such under R. 46, O. 21. 
Upon sale the method of delivery is, as 
provided for in R. 79 (3), by a prohibi-j 
tory order of the Court resembling that 
made on attachment. It is only upon the 
sale of immovable property that delivery 
of possession of that property can be 
ordered, under R. 95. I have been shown 
no authority for the view that the pur¬ 
chaser of a usufructuary mortgage right 
buys such an interest in immovable pro¬ 
perty as wood entitle the executing Court, 
to proceed under this rule. Although, as 
has been said, the attachment was actu¬ 
ally made under R. 54, it has not been 
suggested that that circumstance can in¬ 
vest the sale with a character and conse¬ 
quences which would be inapplicable to 
the kind of property which formed its 
subject-matter. I must hold accordingly 
that the purchaser of a usufructuary 
mortgage debt, whether or not ho be also 
the decree-holder, cannot get anything 
more from the executing Court than his 
sale certificate. It that be so, it appears 
to me to follow that no occasion can arise 
for that Court to adjudicate upon the 
question of the subsistence of the debt, 
whatever power it may have in the case 
of a decree-holder auction-purchaser to 
do so. It should leave the whole ques¬ 
tion of proof and enforcement of the debt 

to other proceedings. 

The result must be therefore that the 
appeal is allowed, the order of the lowei 
appellate Court set aside and the order 
of the District Munsif restored with costs 

throughout. 

p.r.s./b.v. Appeal allow ed^ 

(8) [1929] M. W. N. 138. 
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Curgenven, J. 

(Pervela) Ramakrishniah Petitioner. 

v. _ 

( Pandiri ) Satyanandan and others 
Opposite Parties. r 

Civil Revn. Petn. Nos. 777, 778, 9R> 
and 916 of 1931, Decided on 7th Novem¬ 
ber 1931, against orders of Court of Su 
Judge, Rajahmundry, D/- 19-3-1931. 
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Civil P. C. (1908), O. 11 , R. 14 and O. 6, 
R 4 —Accounts between principal and agent 
settled wholly on agent's accounts—No ac¬ 
counts with principal—Particulars of miscon¬ 
duct should not be insisted upon from prin¬ 
cipal prior to inspection—Mere inability to 
particularize instances of fraud or error 
should be no ground for refusing application 
for inspection of accounts. 

Where in a suit for recovery of money brought 
by a commission agent against his principal on 
the basis of settlement of accounts it appears 
that such settlement of account was based wholly 
on plaintiff s accounts, the defendants not having 
maintained any accounts and where therefore 
the specific evidence is exclusively in the hands 
of one party, it is not reasonable to insist upon 
the other party giving definite particulars of mis¬ 
conduct which an examination of that evidence 
alone would disclose. The very reason why in¬ 
spection is needed is in order that the principal 
may be in a position to formulate his charges 
against the agent. The mere inability of a party 
to particularize instances of fraud or errors in his 
allegations does not afford a sufficient ground for 
refusing to grant him inspection. But where an 
application for inspection is made at a late stage 
of the proceedings, it may reasonably be refused 
if it prejudices the other party. (Cast law dis¬ 
cussed.) [P 285 C 2, P 28G C 2] 

K. Subba Rao —for Petitioner. 

G. Lakshmanna and G. Chandrasekhar 
Sastri —for Opposite Partis. 

Judgment. —These petitions arise out 
of two suits, O. S. Nos. 56 and 58 of 
1926, on the file of the Additional Subor¬ 
dinate Judge of Rajahmundry. The 
plaintiff in botli suits are the same, being 
commission agents who also undertook to 
finance the operations of the merchants 
who employed them. The defendants are 
timber merchants who used to procure 
timber from the Agency Tracts and dis¬ 
patch it to the plaintiff’s for sale. In 
O. S. No. 58 there is a single defendant, 
who traded alone, and in O. S. 56, defen¬ 
dant 4 was his partner in dealings of this 
character. The plaintiffs claimed con¬ 
siderable sums of money as due to them 
on account, being the excess of advance 
made over the value of timber received. 

They pleaded in each case a settlement of 
account as having taken placd in the year 
1922, those settlements being followed by 
further dealings. The defendants dis¬ 
puted these settlements, although not in 
very unequivocal terms. Their caso in 
fact was twofold, first that the so-called 
settlements were to he subject to further 
scrutiny, and secondly, that even if it be 
held that they wore definite settlements 
of account they were vitiated by fraud. 
Tssuo 1 in each case inquired whether for 
the reasons stated in their written state¬ 


ments the defendants were entitled to 
reopen these settlements of account. In 
order to obtain material upon this issue 
the petitioner, who is the sole defendant 
in the one suit and defendant 1 in the 
other, applied in the two suits for per¬ 
mission to inspect the plaintiffs' accounts 
relating to the presettlement period and 
then to cross-examine them upon the re¬ 
sults of the inspection. When the appli¬ 
cations came on for hearing both the 
petitioner and the pleader were absent, 
so that the Court had to come to an ex 
parte decision. It held that the peti¬ 
tioner had not qualified himself to make 
such a request because his allegations of 
fraud and misconduct against the plain¬ 
tiff's were couched in general terms, and 
no specific instances were adduced. Since 


that was the sole ground upon which 
the petitions were dismissed, I propose 
first to consider whether the request 
should have been rejected for this reason. 

It is common ground that the settle¬ 
ments were based wholly upon plaintiffs’ 
accounts, the defendants not having 
maintained any accounts. It is accord-j 
ingly urged before me that in such cir-j 
cumstances, where the specific evidence is, 
exclusively in the hands of one party, it 
is not reasonable to insist upon the other 
party giving definite particulars of mis¬ 
conduct which an examination of that 
evidence alone would disclose. The very 
reason why inspection is needed, is in 
order that the principal may be in a posi¬ 
tion to formulate his charges against the 
agent. It is not therefore essential in 
every case to require specific allegations 
before making an order of the kind sought. 

I have not been shown any Indian law 
directly upon this point but I think that 
English decisions clearly show that this 
position is correct. The learned Addi¬ 
tional Subordinate Judge, refers to only 
one English case, Parkinson v. Hanbury 
(l). What that case decided was that 
where a plaintiff seoks to open a settled 
account there must be in the bill a dis¬ 
tinct statement of specific errors in the 
account. This is what Lord Westbury 
calls " the old rule, clearly enunciated 

by Lord Hardwicke,” and he goes on to 

observe that having regard to the man¬ 
ner in which the evidence is taken in 
Courts of equity there would be no pro- 
te ction to a defendant if he had not by 

(1 )11807] 2 H. L. 1=30 L. J. On. 292 = 10 
L. T. 243=15 W. R. 042. 
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proper averments in the bill, distinct 
notice of the allegation that he had to 
meet. This objection, I think, may he 
got over, under our procedure, by requir¬ 
ing a party to file additional pleadings 
embodying the necessary particulars ob¬ 
tained from inspection; and having re¬ 
gard to later case law more precisely up¬ 
on the topic now in question, I do not 
think that this case can bo regarded as 
conclusively settling the law. If it did 
so settle it, clearly not only this applica¬ 
tion but the connected issue could not be 
entertained. In Whyte v. Anrens (2). a 
firm of merchants in London sued a firm 
carrying on business in Japan whom they 
had employed as agents to purchase Japa¬ 
nese goods and forward them to England, 
the allegation being that the defendants 
had purchased the goods at prices higher 
than the current prices and had secretly 
received commissions from the vendors 
and made profits in other ways. The 
charges were stated only in general terms, 
no particulars being mentioned. The de¬ 
fendants pleaded a settlement of account 
and the plaintiff's applied for a summons 
for discovery of documents in order.to 
upset it. Bacon, V. C., in allowing the 
application referred to 0. 19, R. 6, which 
corresponds to our O. 6, R. 4, but poin¬ 
ted out that the plaintiffs were unable to 
state particulars because all the papers 
relating to the transactions were in the 

possession of the defendants : 

They say they have not given evidence be- 
cause they cannot, but if the defendants furnish 
them with the papers or books of accounts they 
will then give the particulars and show more 
distinctly tho grounds on which they claim to 
bo entitled to relief.” 

In the Court of appeal Cotton, L. J., 
agreed with the view taken by the learned 
Vice Chancellor but Fry, L. J., dissented, 
basing himself upon Parkinson v. llan- 
bury (1). He considered that the pleadings 
were not adequate for the trial of the 
particular issue and that the rule required 
a statement of 

“ a particular error or errors, or fraud or frauds, 
or suppression of moneys received; in fact a dis¬ 
tinct allegation of the specific error.” 

Tho same question came before the 
Court of appeal in Leitch v Abbot (3), 
where Chitty, J., had refused to make an 
order. The Court of appeal reversed the 
decision for the reasons given in the judg¬ 
ment of Cotton and Bowen, L. JJ., 

(2) "1USS4] 2G Ch71). 717. 

(3) [18SG] 31 Ch. D. 374=55 L. J. Cli. 4G0= 
54 L. T. 25S=34 W. R. 50G=50 J. P. 441. 


1932 

Fry, L. J., only remarking that the in¬ 
clination of his opinion was in favour of 
the judgment of the Court below 

There is here a general allegation of fraud." 
Cotton, L. J., observes, ” and the plaintiff wants 
the discovery to enable him to prove his allega¬ 
tion. It may be that he will afterwards have 
to amend his pleadings, but to say that he must 
give details of the fraud in the first instance 
would be to reduce the right of discovery in cases 
of fraud to very narrow limits indeed.” 

Bowen, L. J., puts tho matter cogently 
thus : 

“ Ought then, the generality of an allegation of 
fraud to be a bar to the right of discovery ? It 
seems to me that the very fact that the pleader is 
unable to plead except in general terms, is in 
many cases the very reason why he should have 
discovery from tho other party, so as to enable 
him to plead the fraud in detail." 

Again in Sachs v. Spcilman (4), where 
the defendants asked for further parti¬ 
culars of the transactions alleged in the 
plaint before putting in their statement 
of defence. North, J., after reviewing the 
previous cases based his decision upon 
similar considerations. 

It appears to me that in the absence ot 
any reasons for holding that the proce¬ 
dure should be different under our Code, 
these decisions ought to be followed, and 
that the correct view accordingly is that 
the mere inability of a party to parti¬ 
cularize in his allegations does not afford 
a sufficient ground for refusing to grant 
him inspection. This as I have said was 
the only reason given for dismissing the 
applications and unless there be any 
other grounds for refusing them I think 
that they should be granted. The issue 
has been framed and the nature of the 
case is such that the defendant may well 
ho unable to secure justice without in¬ 
specting the plaintiffs’ accounts. I have 
been asked to refrain from interfering up¬ 
on the ground that these are very old 
suits, dating from 1925, and that the de¬ 
fendants have been responsible for much 
of the delay that has occurred. This 
argument has not been supported how¬ 
ever by explanations showing how the 
defendants, or which of them, were i83- 
ponsible. It is not contended that this 
application itself has led to delay and 1 
cannot therefore find that this would be ( 
good ground for refusing it. A better 
argument is that the applications come 
at a late stage. The issues were framed 
in February 1926, and no satisfactory; 
r eason has been given why these aj ipll: 

(4) L1S89] 37 Ch. D. 295=57 L. J. Ch. G5S=5S 
L. T. 102=3G W. R. 49S. 
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cations were not made as soon as the 
parties went to trial on the question of 
reopening the settlement. What I have 
to consider however is whether the plain¬ 
tiffs are likely to he prejudiced by the 
order being made now. Plaintiff 1 is 
said to have died and plaintiff 2’s exami¬ 
nation has been proceeding for some time 
and has not yet been completed. This is 
the witness whom it is desired to cross- 
examine after inspection of the accounts 
and I have not been shown how such an 
inspection at the present stage would re¬ 
sult in prejudice. The lateness of the 
application may better, I think, be dealt 
with by an order as to costs than by 
denying the defendant’s facilities which 
they ought otherwise to enjoy. For 
these reasons I allow the petitions and 
direct the lower Court to grant the in¬ 
spection applied for and thereafter to al¬ 
low due opportunity for cross-examina¬ 
tion. This order will however be con¬ 
tingent upon the petitioner paying the 
costs of the respondents of these applica¬ 
tions in the lower Court and here uncon¬ 
ditionally and before the inspection is 
permitted. After inspection and before 
the trial is resumed the defendant in 
O. S. No. 58 and defendant 1 in O. S. 
No. 5G, who is the petitioner here, will 
file a statement specifying in detail the 
objections which ho takes to the accounts 
the settlement of which in each case ho 
desires to reopen. 

p.r.s./ic.n. Petitions allowed. 
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Full Bench 

Beasley, C. J., Ramesam and 
Cornish, JJ. 

Fatma Bi —Appellant. 

v. 

Nagoorkhan and another — Respon¬ 
dents. 

Original Side Appeal No. 37 of 1931, 
Decided on 11th December 1931, against 
decision of Waller, J.. D/- 28th Januarv 
1931. 

# # (a) Presidency Towns Insolvency Act 
(3 of 1909), S. 46 (3)—Provable debts-Dcbl 
on which suit could have been filed at the 
time of adjudication of insolvency can be 
proved in insolvency. 

Where the period of limitation expires ou a 
holiday and the debtor is adjudged insolvent on 
the morning of the reopening day, the fact of the 
adjudication is sufficient to make it unnecessary 
for the creditor to filo the suit, and the dobt can 
bo proved in tho insolvency proceedings : In rc 
General Moiling Stock Co. t (1872) 7 Ch. A. 646 
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and Ex parte Lancaster Banking Corporation 
In re Westbij, (1S79) 10 Ch. D. 776, Appr. 

[P 2S8 C 1, 2] 

(b) Limitation Act (1908), S. 4 — S. 4 does 
not extend period of limitation—( Obiter). 

(Obiter) :—Section 4 does not extend the period 
of limitation. It merely gives an extended time 
to the creditor in which to enforce his claim. 

IP 289 C 1] 

A. Bamachandra Ayyar —for Appel¬ 
lant. 

K. Krishnaswami Iyengar for V. 
Varadaraja Mudaliar— for Respondents. 

Beasley, C. J.—This is an appeal from 
a judgment of Waller, J., sitting in insol¬ 
vency. The Official Assignee allowed the 
claim of the appellant here which was in 
respect of a debt alleged to be due to her 
on a promissory note by the insolvent. 
A creditor preferred an appeal from the 
order of the Official Assignee to Waller, J., 
and he allowed the appeal. 

The facts can be briefly stated : The 
insolvent owed the appellant money on a 
promissory note. The last payment was 
a payment of interest on 20th October 
1925. No further payment was made by 
the insolvent and the debt would have 
become and did become barred by limita¬ 
tion on 20th October 1928. Up to that 
time the appellant had taken no steps to 
enforce her claim against the insolvent on 
the promissory note. The 20th October, 
which was a Saturday, was a public holi¬ 
day and tho High Court was closed. Tho 
next day, the 21st, was a Sunday and tho 
Court was closed that day also. On 22nd 
October the appellant could have filed 
a suit against the insolvent upon tho 
promissory note and enforc'd her claim 
because by reason of tho provisions of 
S. 4, Limitation Act, the insolvent could 
not successfully set up as bar to the suit 
the Limitation Act. S. 4, Limitation Act, 
is as follows : 

“Where the period of limitatiou prescribed for 
any suit, appeal or application expires on a day 
when tlie Court is closed, the suit, appeal or 
application may be instituted, preferred or made 
on the day that tho Court re-opens.” 

However on tho morning of 22nd Octo¬ 
ber 1928 the insolvent was adjudicated an 
insolvent and it is admitted that no steps 
wore taken thereafter with regard to this 
claim by the appellant until she preferred 
her claim in the insolvency. Waller, .1., 
held that, as the claim on tho promissory 
note was barred on 20th October, and as 
the appellant had not filed a suit on 22nd 
October, the first available day after that, 
her claim was one which could not be 
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proved in the insolvency and accordingly 
allowed the appeal. 

What we have got to consider here is 
what effect an adjudication in insolvency 
has upon S. 4, Limitation Act. It is 
argued by the respondent here that it has 
no effect at all, and that the appellant’s 
■claim was barred by limitation on 20th 
October, and she did not avail herself of 
the time given her for enforcing her claim 
against the insolvent on 22nd October. 
■On behalf of the appellant it is argued 
that when the adjudication took place on 
22nd October, no further steps could 
reasonably he taken by the appellant and 
that her claim was one to he dealt with 
in the insolvency. What has got to be 
■considered is the meaning of S. 46 (3), 
Presidency Towns Insolvency Act. That 
section states that all debts to which the 
debtor is subject when he is adjudged an 
insolvent shall be deemed to be debts 
provable in insolvency. It is argued on 
behalf of the appellant that on 22nd 
■October this was a debt to which the 
debtor was subject and that, being so, it 
was provable in insolvency. It seems to 
me that at any rate throughout 22nd 
October this was a debt to which the 
debtor was subject and the question as to 
whether or not it was provable cannot 
depend upon the action taken thereafter 
by the creditor. It is argued by the res¬ 
pondent that it was a conditional debt 
only, conditional on the appellant filing a 
suit against the debtor. In my view on 
that date the appellant had an enforceable 
claim against the debtor and the debtor 
had a debt which could be enforced 
against him. We have now got to consider 
whether it was necessary, the adjudica¬ 
tion having supervened, for the creditor 
to file a suit. After the adjudication o£ a 
debtor all his property by reason of S. 17, 
Presidency Towns Insolvency Act, vests 
in the Official Assignee and no one can 
bring any suit to enforce any right against 
the property without the leave of the 
Court. It is argued here that, notwith¬ 
standing this vesting of the insolvent's 
property in the Official Assignee, the ap¬ 
pellant should have come to Court on 
22nd October after the adjudication of the 
insolvent and applied for leave to file a 
suit. That would have meant, of course, 
that he would have had to pay court-fee 
on his plaint and that, if on an exami¬ 
nation of his claim, it appeared to the 
Official Assignee that the claim was a 


good one, the filing of the suit would 
have been entirely unnecessary and would 
have cast upon the estate of the insolvent 
the burden of paying the costs of that 
plaint. A position somewhat similar, 
though the facts were slightly different, 
arose in In re General Rolling Stock Co. 

(1) . In that case, which was a company 
winding up case, it is true, that it appears 
that the debt was not barred at the time 
of the making of the winding-up order 
but became time barred during the pen¬ 
dency of the liquidation. It was held 
there that the creditor had a good claim. 
On p. 649 James, L. J. says : 

“After a winding up order has been made, no 
action is to be brought by a creditor except by 
the special leave of the Court.” 

Here, after an adjudication no suit can 
be filed by a creditor against a debtor 
without the leave of the Court. Then he 
proceeded : 

“And it cannot have been the intention of the 
legislature that special leave to bring an action 
should bo given merely in order to get rid of the 
statute of limitations.” 

Here the obvious effect of filing a suit 
on 22nd October would have been to de¬ 
prive the debtor of his plea that the suit 
was barred by limitation. That seems to 
me to be the same thing as filing a suit 
for the purpose of getting rid of the Limi¬ 
tation Act ; nor does it seem to mo to 
make any difference at all that in that 
case there was at the time of the wind¬ 
ing-up order a debt which was not barred 
by limitation. Hero was an enforceable 
debt ; before it could be enforced the ad¬ 
judication happened and it seems to me to 
be quite an unreasonable thing to force a 
creditor under such circumstances to ap¬ 
ply for the leave of the Court to file aj 
suit. Supposing the Court refused leave, 
then, although the Limitation Act gave 
the creditor the right to file a suit and 
enforce his claim on that day, that right 
would be taken away by the action of the 
Court. Another case to which reference 
can usefully be made is Ex parte Lan¬ 
caster Banking Corporation , In re T Vestby 

(2) . There Bacon, C. J., says : 

‘‘When a bankruptcy ensues, there is an end to 
the operation of that statute with reference to 
debtor and creditor. The debtor’s rights arc 
established and the creditor’s rights are estab* 
lished in the bankruptcy, and the statute of limi¬ 
tations has no application at all tc such a case, or 
to the principles by which it is governed.” 

It is perfectly clear that but fer the 
in tervention of the inso lvency here, if the 

1) [1872j 7 Ch. A. G4G. 

2) (.1879) 10 Oh. D. 77G. 
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crelitor did not file the suit on 22n 1 Oc¬ 
tober she co il l not enforce her claim. 
What I have sii 1 here must not be taken 
as meaning that S. 4, Lim. Act, extenls 
the periol if limitation. It does not ; it 
merely gives anextenlel time to a cre¬ 
ditor in which to enforce his claim unler 
certain circumstances. For these reasons, 
the appeal must be allowel with costs 
(throughout) on the original suit scale. 

Ramesvm, J. —[ agree. 

Cornish, J.— I agree. 

P.R.S./w.D. Appeal allowed. 
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Waller and Jackson, JJ. 

( Tallapragada) Sadasivarayudu — 
Plaintiff—Appellant. 

v. 

( Ghoppara) Venkataswami and others — 
Defendants—Respondents. 

Second Appeal No. 488 of 1927, Deci¬ 
ded on J9th November 1931, against de¬ 
cree of Sub-Ju Ige, Masulipatam, in Appeal 
Suit No. 67 of 1926. 

(a) Madras Estates Land Act (1908), S 3 
(16) La nd granted on service t**nure is ex¬ 
cluded from operation of S. 3 (16/ and thus 
occupancy right cannot be acquired in it by 
tenant of grantee. 

A village which was granted on service tenure 
and at a favourable rate of rent is excluded 
from the category of raivati land as defined 
in S 3 (16), until the zamindar resumes the grant 
Land which cannot be raiyati land as between 
the grantor and the service tenure-bolder cannot 
become raiyati land as between the latter and his 
tenants. As the object of the Act is to prevent 
the holder of a service tenure f-orn acquiring a 
right of occupaucy against his grantor, it would 
be defeated by allowing his tenants to acquire 
nuch a right not merely against him, but also 
Against bis grantor. _ IP 289 C 21 

(b) Grant — Resumption — Tenant’s rights 
against grantee come to end. 

In the case of a resumable grant, any right a 
tenant may have acquired against the grantee, 
must come to an ond on resumption by the gran¬ 
tor: Gl I. C. 6J7, applied in principle. 

(P 290 C n 

V. Govindarajachari and B. T. M. 
Rayhavacharlu —for Appellant. 

Ch. Llayhava liao for Respondents. 

Judgment. — In the year 1839 a vil¬ 
lage callel Atchampalom was granted by 
the Zaraindar of Nu/.vi 1 to the ancestors 
ot the first three defendants. They were 
to pay a kist of Rs. 34, a year and to 
maintain fifteen peons to watch the fron¬ 
tier bordering on the Nizam’s territory. 
Defendants 5 and 6, were admitted as 
1932 M/37 k 38 


tenants by the inamlars some time before 
1913. In 1918 the zamindar resumed 
the grant as the service was not being per- 
formei and issue] an ordinary raiyati 
patta to the first three defendants. In 
1920, the plaintiff who was admittedly 
aware of the resumption, took a convey¬ 
ance of their interest from defendants 
5 and 6, and, as a result, claims to have a 
right of permanent occupancy in the suit 
village. 

The lower appellate Court found that ' 
the grant was one made in lieu of wages 
and therefore resumable It also found 
that the first three defendants were land¬ 
holders within the meaning of the Estates 
Land Act and that the village was an 
estate, also within the meaning of that 
Act. These findings we see no reason to 
reject. Substantially the question for 
decision is whether defendants 5 and 6 
acquired by virtue of the Act, a right 
of permanent occupancy in the village. 
It is beyond question that the village 
was granted on service tenure and at a 
favourable rate of rent. It was there¬ 
fore excluded from the category of raiyati 
land as defined in S. 3 (16) of the Act, 
until the zamindar resumed the grant in 
1918. It follows that the first three 
defendants could not acquire any right of 
permanent occupancy in it as against 
their grantor. The contention on behalf 
of the appellant is that his vendors could, 
under the Act, acquire such a right as 
against the grantees, who let them into 
possession—in other words, that land 
which cannot be raiyati land as between 
the grantor and the service tenure holder 
can become raiyati land as between the 
latter and his tenants. We can find no 
justification in the Act for such a conten¬ 
tion. Land which is expressly excluded 
from the category of raiyati land for one 
purpose and is not expressly included in 
it for any other, can hardly be held to he 
raiyati land merely by implication. Jf the 
object of the Act is to prevent the holder 
of a service tenure from acquiring a right 
of occupancy against his grantor, it would 
ho defeated by allowing his tenants to 
acquire such a right not merely against 
him, hut also against his grantor. No 
authority has been cited which lays down 
anything of the sort, although some ob¬ 
servations in Veeraswami Mudali v. 
Palaniyappan (l) are relied on. Assum¬ 
ing tha t that decision does lay down that 
(1) A. I. R. 1924 Mad. 626=84 I. C. 799. 
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a tenant can acquire an occupancy right 
against the holder of a service tenure, it 
does not go to the length of saying that 
that right is effective as against the ori¬ 
ginal grantor of the tenure. It seems 
obvious that, in the case of a resumable 
grant—like the present—any right a ten¬ 
ant may have acquired against the grantee, 
must come to an end on resumption by 
the grantor: see Subravia?iya Ayyar v. 
Ponnappa Goundan (2). That was, it is 
true, not a case under the Estates Land 
Act, hut the principle would seem to 
apply here. 

The appeal therefore fails. The ap¬ 
pellant seeks to raise other questions, 
whether the grant was of the land or of 
the melwaram, and whether the land can 
ho described as “old waste.” These are 
new points, which we decliue to consider 
at this stage. It is also argued that de¬ 
fendants 5 and 6 acquired an occupancy 
right by custom and outsido the Act. 
That is a contention wo agree with the 
lower appellate Court in rejecting. The 
appeal is dismissed with costs. 

P.R.S./k.N. A weal dismissed. _ 

(2) [1920] G1 I. G. 597. 
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Cubgenven, j. 

(Penchjala ) Subbarayudu— Petitioner. 

(Gudivada) Gopa.yya-0 pposite Party. 
Civil Eevn. Petn. No. 1105 of 1931, 
Decided on 27th October 1931, against 
order of Dist. Judge, Guntur, D/- 16th 

9 Criminal P. C. (1398), Ss. 195 (1) (b) 
and (c)—Document filed in Court — Offence 
of forgery committed with respect to docu¬ 
ment after close of proceedings in which it 
was filed but during its custody in Court— 
Action cannot be taken under Criminal P. C. 
(1898), S. 476. 

Whether the offence be one mentioned in S. 195 
(1) (b) or (c) it must appear to have been com¬ 
mitted in or in relation to a proceeding before 
the Court that makes the complaint. The object 
of S. 476 aud S. 195 is to give the Court, and not 
a private party power to make a complaint 
where the offence has entered as a component 
into some judicial proceediug. The offence need 
not have been committed before the Court and it 
may havo been committed before the proceedings 
began. But it is indispensable that it must in 
some manner have affected those proceedings or 
been designed to affect them or come to light in 
the course of them* An offence committed alter 
their close is wholly outside the scope of the 
previsions. Consequently where au offence of 
forgery is committed with respect to a document 
during the period of its custody in Court but 


after the termination of the proceedings in which 
it was filed in Court, the fact that the document 
is still in the custody of the Court may impose 
upon the presiding officer, as the executive head 
of his establishment, certain responsibilities, bub 
they are different in kind than those of a Court 
acting judicially and the inquiry which it may be 
his duty to make is not such as is contemplated 
in S. 476. Documents sometimes remain in the 
custody of a Court for a number of years and to 
relate them for this purpose to the proceedings in 
which they are filed would be to extend these re¬ 
quirements of the Code beyond reasonable limits. 

[P 291 C 1, 2] 

K. S. Jayarama Ayyar and M. S. 
Bamachandra Ayyar —for Petitioner. 

Public Prosecutor and M. Srirama 
Murthi —for Opposite Party. 

Judgment.— This petition is preferred 
against an order of the District Judge of 
Guntur directing under S. 476-B, Cri¬ 
minal P. C., that a complaint be made 
under Ss. 193 and 467, I. P. C., against 
the petitioner. The facts may be briefly 
stated as follows : The petitioner had 
executed a mortgage deed to the respon¬ 
dent for Es. 8,000, and subsequently he 
filed a suit (O. S. No. 1136 of 1927) 
against third parties and applied for an 
interim injunction, in which application 
the respondent, under summons, pro¬ 
duced the document in Court. The pro¬ 
duction was on 7th January 1928, and an 
order granting the injunction, and thus 
terminating the proceeding in which the 
mortgage bond was produced, was‘passed 
two days later, on the 9th, hut the bond 
was not taken back from the Court s cus¬ 
tody by the mortgagee. Then sometime 
later the respondent obtained a money 
decree against the petitioner in O. S. No. 
164 of 1925, and proceeded to bring the 
mortgaged property to sale, subject to his 
own mortgage. The petitioner applied 
for a postponement of the sale, and in 
connexion with the application asserted 
that the respondent had nob given him 
credit for a sum of Es. 6,000 which he 
had paid towards discharge of the mort¬ 
gage debt. This statement led to an exa¬ 
mination of the document, which wa9 
still among the Court records, and it was 
found to bear au endorsement which the 
respondent denounce! as a forgery which 
must have been committed after he pro¬ 
duced the deed in Court on 7th January 
1928. He accordingly applied to the 
District Munsif before whom the docu¬ 
ment had been produced for an order com¬ 
plaining of the allege! act of forgery. The 
application was dismissed, but on appeal 
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the learned District Judge has directed 
that a complaint should be filed under 
Ss. 193 and 467, I. P. C. 

The question is whether the circum¬ 
stances were such as to give the Court 
jurisdiction to complain under S 3 . 47G 
and 195, Criminal P. C. It is necessary 
to observe in the first place, that the 
application was made in O. S. No. 1136 
of 1927, and that that must be taken to 
be the "proceedings” for the purposes of 
these sections. As a matter of fact the 
document was not even produced in the 
execution proceedings in O. S. No. 164, so 
thatso far as that proceeding is concerned no 
question of the applicability of S. 195 (l) 
(c), Criminal P.C., could arise. Norlthink 
as the District Munsif observes, could it 
be said, with reference to S. 195 (ll (b), 
that the offence was committed, "in or 
in relation to” that proceeding. The 
question accordingly is whether the com¬ 
plaint of the Court which disposed of 
the interlocutory application in O. S. 
No. 1136 was an act within its com¬ 
petence. 

The power of the Court to make a com¬ 
plaint is derived from S. 476, Criminal 
P. C., and the offence must be one re¬ 
ferred to in S. 195, sub-S. (l), Cl. (b) or 
Cl. (c) "which appears to have been com¬ 
mitted in or in relation to a proceeding 
in that Court.” This latter qualification 
is to be found also in Cl. (b), S. 195 (i), 
but not in Cl. (c). Its absence from 
Cl. (c) cannot however affect the juris¬ 
diction conferred by S. 476, so that I 
conclude that whether the offence be one 
mentioned in Cl. (b) or Cl. (c), it must 
appear to havo leen committed in or in 
relation to a proceeding before the Court 
that makes the complaint. And this ap¬ 
pears to be reasonable upon general consi¬ 
derations. Cl. (c), S. 195, if read with¬ 
out reference to the terms of S. 476, 
would debar a Court from taking cognizance 
of any offence of forgery committed by a 
party to a proceeding in respect of a 
document produced or given in evidence 
in that proceeding, whether or not the 
act of forgery bore any relation to the 
proceeding or not, un i consequently whe¬ 
ther or not the Court before which the 
proceeding took place had any opportu¬ 
nity or occasion to deal with the circum¬ 
stances into which the act of forgery en¬ 
tered. I do not think that that can be 
the intention of the clauso. The connec¬ 
tion between tho Act and the proceedings 


must be something more than casual or 
accidental. The learned District Judge 
in the present case has indeed accepted 
the condition that the offence must ap¬ 
pear to have been committed in or in 
relation to the proceeding. He holds that 
it is satisfied by the circumstance that the 
document, when the forgery was com¬ 
mitted, was in the custody of the Court. 
Now as has been said, the document was 
filed in Court by the respondent on 7th 
January 1928, and two days later the 
proceedings in which it was filed came to 
an end. It is not known when the act 
was committed, but since it did not come 
to light until more than a year had 
elapsed it may be presumed to'relate to 
the period of time after the proceeding 
had been disposed of. Tho question is 
whether an offence of this character, 
committed after the proceeding has ter¬ 
minated, but while the document is still 
among the Court records, can be said to 
have been committed "in or in relation 
to the proceeding.” The expression is, 
no doubt, capable of a very wide con¬ 
struction, a good deal wider than the 
words as they stood before amendment, 
committed before it or brought under 
its notice in the course of a judicial pro¬ 
ceeding,” application of which would cer¬ 
tainly be decisive in the present case. 

It is of course not open to argument 
that tho offence was committed in the 
proceeding. Was it committed "in rela¬ 
tion to” it'? The answer must depend 
upon the intention with which that very 
general phrase may be presumed to havo 
been used. The object of these provisions 
of tho Code is to give the Court, and not 
a private party, power to make a com¬ 
plaint where the offence has entered as a 
component into some judicial proceeding. 
The offence need not have been commit¬ 
ted before the Court, and it may have 
been committed before tho proceedings 
began. But it seems to me indispensable 
that it must in some manner have affec¬ 
ted those proceedings (see the heading of 
Gh. 35 of tho Code) or been designed to 
affect them, orcomo to light in the course! 
of them and that an offence coiumittod 
after their closo is wholly outside the 
scope of the provisions. The more fact 
that the document is still in tho custody! 
of the Gourt may imposo upon the pre- 
Biding officer, as tho executive head ofi 
his establishment, certain responsibilities, 

but they are different in kind from those! 
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of a Court acting judicially and I do not 
think that the inquiry which it may be 
his duty to make is such as is contempla¬ 
ted in S. 476. Documents sometimes re¬ 
main in the custody of a Court for a 
number of years, an 1 to relate them for 
this purpose to the proceeding in which 
they were filed would be, I think, to 
extend these requirements of the Code 
beyond reasonable limits. I am there¬ 
fore led to the conclusion that there was 
no jurisdictionary basis in this case for 
taking action under S. 476, Criminal P.C. 
J allow the petition, set aside the order 
of the District Judge and restore that of 
the District Munsif. The petitioner will 
have his costs in this Court. 

p.r.s./p-N. Revision allowed. 
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Pandalai, J. 

Chairman, Municipal Council, Palam¬ 
cottah —Plaintiff — Petitioner. 


v. 


Thirumalaisami Mudaliar and others 
—Defendants—Opposite Parties. 

Civil Revn. Petns. Nos 895 and 
896 to 910 of 1928, Doomed on 2btli 
October 1931, against julgnient an> I de¬ 
crees of Court of Dist. Munsif, Palam- 
cottah, D/- 28^^0^-1927..^ ^ 

(a) Madras Place of employment 

(1920b Sch 4 R. ‘ a 8 kii r ,a r C csidcncc . 

* C -n*il place of employment of vakil's 

T t 6 • P thoir P 'master’s residence where presam- 
C Ki rk the contract of employment was made and 
tlmv receive their salaries and w .ore also they 
we to do a considerable portion of their work 
every morning, preparing capers for presentation 
in Court and generally preparing for Court work 
and every evening winding up the diy s work 
and getting things in order for the next day and 
attending to the correspondence and accounts. 
The fact that they have to be in attendance in 
Court to help their masters during Court hours 
and act according to orders then and there giveu 
does not alter the fact that the general control 
of their activities is by orders from the master 
and these orders in the case of all servants who 
have duties to bo performed outside the master’s 
house must in an ordinary and common-sense 
view bo held to emanate from the master's resi¬ 
dence. They can only be assessed by the Muni¬ 
cipality where their principal's place of employ¬ 
ment is, not by all Municipalities where their 
ordinary duties take them in ordinary course of 
business: A. I. R. 1926 Mai. 1187, Foil. 

IP 233 C 1] 

(b) Madras District Municipalities Act 
(1920). S. 93— Vakil’s clerk does not exercise 
profession. 

It would not he reasonable to say that a per¬ 
son who is holding an appointment e. g , a 
vakil's clerk, is for the purpose of b. 93 
exercising the profession of a clerk. The two 


categories are distinct. There is ground for 
thinking that the parson intends! bv the first 
class ar e those who exercise their o.vn profes¬ 
sion and not clerks who work under those who 
exercise their profession, though in a literal sense 
it is possible to say that clerks are exercising the 
profession of dirts: Lewis v. Grahi'n, (1833' 20 
Q.D. D. 780, Foil. [P 233 C21 

P. Ven'cxlramana Rao —lor Petitioner. 

S. Ramaswami Ayyar —for Opposite 
Piirtios. 

Judgment.—The petitioner in all 
these cises is the Ciairman of the Pulam. 
cottah Municipality ani the respondents 
are vakils’ clerks living within that 
Municipality. The Municipality assessed 
them to profession tax unler 8. 93, Dis¬ 
trict Municipalities Act 1929 for two 
years 1924-25 and 1925-26 at As. 8 per half 
year alleging that they were exercising 
a profession within th9 Municipality. 
The respondents refusal to pay alleging 
th it they were not exercising any pro¬ 
fession but were only paid servants of the 
vakils who employe 1 them an 1 who were 
resi ling outside the Municipal limits at 
Veeraraghavapur.am within the Tinne- 
velly Municipality. The Municipality 
brought small cause suits for the reco¬ 
very of Rs. 2 from each of the respon¬ 
dents. In the plaints the defendants 
were describe l as exercising a profession. 
During the hearing the Municipality 
seems to have put forward an alternative 
groun l that the defendants are holding 
appointments in Palamcottah. It was 
almittel that the Court in which the 
vakils practise 1 are situate 1 in Palam- 
cottah'anl that the defenlants' clerks 
have luties to do in the Courts where their 
masters practise. But the defendants 
deniel liability to be taxed on either 
groun 1. The facts as above stated are 
not in dispute. Neither 9ide wanted any 
oral evidence to berecordel and so the 
District Munsif dealt with the case on 
avhat he calls preliminary points hut 
what were really points arising on the 
almittel facts. He held firstly that the 
defendants are not exercising any pro¬ 
fession but are merely paid servants or 
holders of appointments. Secondly, on 
the footing of their being holders of ap¬ 
pointments, he hell that according 0 
R. 18, Sch. 4. as interpreted in Munici¬ 
pal Council, Mangalore v. Parry k Co. 
(1) the defendants coull be assessed only 
at the principal place of their employ- 
ment which he he! 1 to he the resid ence? 

(1) A. I. R. 1926 Mad. 1187=98 I. 0. 613. 
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of the vakils i. o., Veeraraghavapuvam. 
He accordingly dismissel the suits. 

The learne 1 Government Pleiler who 
appeared for the petitioner first com¬ 
plained that the District Munsif ha l de¬ 
cided the cases without recording evi¬ 
dence. But the facts above state 1 were 
admitted and as neither si le aske l for 
any evidence to be recordel, the only 
questions that arose were those decided 
by the District Munsif. 

It was next urged that on the footing 
of the defendants (respondents) being 
only holders of appointments, the con¬ 
struction placed on R. 18 that they 
could only be assessed at the principal 
place of employment is incorrect and 
that they could bo assessed both by the 
Tinnevelly Municipality where the vakils 
lived, and the clerks attend in the morn¬ 
ing before going to Court and also by the 
Palamcottah Municipality where the 
vakils and their clerks work during the 
day in the Courts there. It was also 
urged that having regard to the nature of 
the duties of vakils’ clerks their princi¬ 
pal place of employment is where the 
Courts are situated and not where the 
vakils live. I am not prepared to say 
that the lower Court was wrong in lidd¬ 
ing that the principal place of employ¬ 
ment of vakils' clerks is their masters’ 
residence where presumably the contract 
of employment was made and they re¬ 
ceive their salaries and where also they 
have to do a considerable portion of 
their work every morning, preparing 
papers for presentation in Court and 
generally preparing for Court work and 
every evening winding up the day’s work 
and getting things in order for the next 
day and attending to correspondence and 
accounts. The fact that they have to 
be in attendance in Court to help their 
masters during Court hours and act ac¬ 
cording to orders then and there given 
does not alter the fact that the general 
control of their activities is by orders 
from the master and these orders in the 
case of all servants who have dutios to 
be performed outside the master’s house 
must in an ordinary and commonsenso 
view bo hold to emanate from the master’s 
residence. 

Next the question whether the defen¬ 
dants could bo assosse 1 not only by the 
Municipality w here their principal place 
of employment is but in all Municipa¬ 
lities where their dutios tako them in the 


ordinary course is really set at rest by 
the decision in Municipal Council, Man- 
gilore v. Parry & Co. (l). In that case 
which was one of exercising a profession 
which for the application of R. 18 
stinds on the same footing as holding an 
appointment it was hold that Messrs. 
Parry & Co,, whose principal office was 
in Madras but who had also a place of 
business in Mangalore could not be as¬ 
sessed to profession tax by the latter 
Municipality. That decision is binding 
on me and I must follow it and hold that 
the lower Court was right on this point. 
It is to be finally noted that this and 
similar questions arise only in the Dis¬ 
trict Municipalities Act as it stood be¬ 
fore the recent amendment by the Act of 
1930. Under the amended Act, S. 93 and 
Sch. 4 have been extensively amended and 
the R. 17 corresponding to R. 18 of the 
old schedule contains no reference to the 
principal office or the place of employ¬ 
ment. 

The last contention for the petitioners 
was that the respondents were exercising 
a profession within the meaning of S. 93. 
Three groups of persons are contemplated in 
that section: (1) persons exorcising a pro¬ 
fession, art, trade or calling; (2) persons 
holding appointments; (3) persons in 
receipt of pensions and income. It would 
not be a reasonable construction to say 
that a person who is holding an appoint 
merit, e. g., a vakil’s clerk is for the pur¬ 
pose of the section, exercising the profes¬ 
sion of a clerk. The two categories are 
distinct. There is ground for thinking 
that persons intended by the first class 
are those who exercise their own pro¬ 
fession and not clerks who work under 
those who exercise their profession, 
though in a literal sense it is possible to 
say that clerks are exercising the profes¬ 
sion of clerks. The decision in Lewis v. 
Graham (2) is authority for the proposi¬ 
tion that in a somewhat analogous con¬ 
text the expression carrying on business 
is to bo understood as carrying on his 
own business and as excluding solicitor's 
clerks. Though that decision was on the 
question of jurisdiction to a Court, the 
collocation of i leas in the two contexts 
is sufficiently similar to apply the same 
reasoning. In my opinion, the District 
Munsif’s opinion w as right on this point. 

The petitions are dismissed. As there 
was only one argument for both partie s, 
(2) L1888] 20 Q. B. D. 780. 
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the respondents will together get Rupees 
100 for advocates fees in all the cases 
together and all the other costs if any. 
P.R.S./k.n. Petitions dismissed. 


A. I. R. 1932 Madras 294 

Sundaram Chetty, J. 

Ramnad Zamin Devasthanam Tahsil- 
dar and others —Petitioners. 

v. 

Kadarmeera Ambalam and others —Op¬ 
posite Parties.. 

Criminal Revn. Cases Nos. 894 of 1931 
and 13 of 1932and Criminal Revn. Petns. 
Nos. 816 of 1931 and 13 of 1932, Decided 
on 19th January 1932. 

Criminal P. C. (1898), S. 144 (4) and (5)— 
Duty of Magistrate—He should inquire into 
relative rights of parties before making ex 
parte order under S. 144 absolute. 

An order in general terms prohibiting proces¬ 
sions, secular or religious through the streets of a 
town, or taking part in such procession would be 
justifiable as an ex parte order which the Magistrate 
to pass in view of the urgency and on account of 
the necessity for an immediate prevention of any 
riot or breach of the peace. But the function of 
the Magistrate does, not stop with the passing 
of the ox parte order, but it is his duty to give an 
early opportunity to any person or persons ag¬ 
grieved by that order to appear and show cause 
against it, in order to see whether such order has 
to be rescinded, or altered. For such a purpose 
he has to consider whether the claims advanced 
by one or other of the parties or within or in ex¬ 
cess of their legal and natural rights and whe¬ 
ther any alterations or restrictions to the order 
already passed are reasonably necessary in order 
to obviate undue hardship to one or the other of 
the parties and to see that protection is given to 
the persons who act within the bounds of tlieir 
le^al and natural rights without being molested 
bv’ the breakers of law, having at the same time 
due regard to the paramount necessity of preserv¬ 
ing public tranquillity. A Magistrate acting 
under S. 144 need not usurp tho functions of 
civil Court which aloue is competent to finally 
decide the rights of parties. But for the purpose 
of passing a proper and reasonable order, he has 
to take into consideration the nature of the 
claims set up by the parties in order to see whe¬ 
ther or not it is possible to afford protection to 
those who seek only the lawful exercise of any 
legal and natural rights. Further an abso¬ 
lute prohibition of all processions in all streets, 
secular and religious, without even fixing 
auy time limit during day or night, is prima 
facie unreasonable and if such orders are passed 
repeatedly, without making any sort of inquiry 
as to the relative rights of the parties, it would be 
clutching at a more extensive jurisdiction by 
issuing a permanent injunction restraining the 
parties from taking processions for a pretty long 
time and such a cotfrse is an indirect evasion by 
the Magistracy of the law as laid down in S. 144. 
The authority of the Magistrate should be exer¬ 
ted in the defence of rights rather than in their 
suspension; in the repression of illegal, rather 


than in interference with lawful acts. The fact 
that the civil Courts have not decided these ques¬ 
tions cannot be made a pretext for shelvipg all 
consideration of those questions and brushing 
aside the evidence taken in respect of those rights 
as altogether beside the point. (Case law fol¬ 
lowed). (P 296 C 1, 2, P 297 C 1] 

T. Rangachari, A. Srirangachari and 
U. Somasundaram —for Petitioners. 

C. Brooke, Elliot, T. S. Venkatarama 
Iyer, T. R. Venkatarama Sastriar and 
T. P. Venkatarama Iyer —for Opposite 
Parties. 

K. N. Ganapathy —for the Crown. 

Order.—These two are connected revi¬ 
sion petitions filed against the orders of 
the Second Class Magistrate, Mudukula- 
thur, in M. C. Nos. 11 and 13 of 1931 on 
his file. In the exercise of the powers 
vested in him under S. 144, Crimi¬ 
nal P. C., he passed an order on 12th 
October 1931, restraining both the 
Hindus and the Mahomedans of Kamudi 
(styled as A party and B party) 
from taking any kind of procession, secu¬ 
lar or religious, through the streets of 
Kamudi town or taking any part in such 
a procession. On 22nd December 1931 
he passed another order in similar terms, 
but making an exception in the case of 
bona fide marriage and funeral proces¬ 
sions, as to which he put another restric¬ 
tion, namely, that licenses should be ob¬ 
tained in good time from the police under 
S. 30, Cl. 2, Police Act 5 ol 1861. 

Owing to the tension of feeling between 
the Mahomedans and the Hindus of Ka* 
mudi in the mattor of taking processions 
both secular and religious, through the 
streets of this town, tho Sub-Inspector 
of Police made a report on 14th June 
1931, and thereupon, the Sub-Magistrate 
of Mudukulathur thought it necessary to 
pass an emergent cx parte order under 
S. 144, Criminal P. C., prohibiting any 
kind of processions through the streets 
of this town either by the Hindus or 
by.the Mahomedans, as he apprehended a 
riot or breach of the peace, ne passed 
this order on 15th June 1931, as an 
emergent measure, but however permitted 
the parties to appear with their wit 
nesses and records before him on 19th 
June 1931, to show cause why this ex 
parte order should not be made absolute. 
In accordance with that direction, both 
parties filed statements in support of 
their respective claims, and the Nadar 
Hindus and non-Nadar Hindus of the 
A party and also the Mahomedans of 
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B party adduced some oral evidence before 
him. The Sub-Inspector of Police was 
also examined. The immediate cause of 
the dispute seems to be that tho Hindus 
wanted to take their processions through 
the Mela Street (West Street) of Kamudi 
which is inhabited both by Mahomedans 
and Hindus, and this was objected to by 
the Moslems. The Hindus contend that 
according to immemorial usage they have 
a right to take their processions accom¬ 
panied with music through the public 
streets of Kamudi including the West 
Street; whereas the Mahomedans contend 
that by reason of the beating of drums 
and other attendant music, the votaries 
in the mosque which is about 50 yards 
from the West Street, would be disturbed 
in their prayers, as also the women and 
the old and the infirm who have to wor¬ 
ship in their houses in that street. After 
setting forth these contentions in his 
order, the Magistrate brushed aside the 
evidence adduced by the parties with the 
remark that it is beside the point as in 
his opinion he was not competent to give 
a finding as to the rights of the respec¬ 
tive parties to pass through any street 
with processions. The only points which 
he thought ho should take into considera¬ 
tion are the existence of strained rela¬ 
tions between the Mahomedans and the 
Hindus in tho matter of taking proces¬ 
sions through the street in question and 
tho likelihood of a serious broach of 
peace if an order under S. 144 is not 
passed. Holding that there were suffi¬ 
cient grounds for proceeding under S. 144 
and also thinking that immediate preven¬ 
tion was necesssary he made the original 
ex parte order absolute on 20th July 
1931. 

On 19th August 1931, a petition was 
rut in by tho Hindus to the Joint 
Magistrate, Ramnad, under S. 147, Cri¬ 
minal P. C., for causing an inquiry to bo 
made as regards tho matters in dis¬ 
pute and declaring the right of tho 
Hindus to carry processions with music 
along tho street in question in accordance 
with the long-established usage and prohi¬ 
biting interference with the exercise of 
such natural rights. But this petition was 
dismissed by tho Joint Magistrate on 2nd 
September 1931, stating that no action 
was necessary as the Sub-Magistrate re¬ 
ported that there was no likelihood of a 
broach of tho peace. On 17th September 
1931 tho Joint Magistrate, in dealing with 


the petition of Hindus, presented under 
Cl. 4, S. 144, Criminal P. C., against the 
orders of tho Second Class Magistrate 
aforesaid, passed in M. C. No. 8 of 1931, 
upheld the view taken by the Second Class 
Magistrate in his order dated 20th July 
1931 that it was not his province to deal 
with the question of the rights of the res¬ 
pective parties to take processions through 
public streets, and dismissed the peti¬ 
tion. On 24th September 1931, one of 
the Muslims filed a petition praying for 
an order under S. 144, prohibiting the 
Nadar Hindus of Kamudi from taking 
their God in procession through the Mela 
Street known also as Mahomedan Street. 
In connexion with this petition, the 
Second Class Magistrate passed an order 
on 12th October 1931, preventing both 
parties from taking any kind of proces¬ 
sion in Kamudi town through any of the 
streets. He declined to reconsider this 
order and dismissed the petition of the 
Hindus on 17th October. Tho Joint 
Magistrate, to whom a petition was put 
in under Cl. (4) of this section for res¬ 
cinding or altering the order of the 
Second Class Magistrate dated 12th Octo¬ 
ber declined to interfere. He seems to 
be of opinion that, in a proceeding un¬ 
der S. 144, any discussion as to the 
rights set up by the parties in the matter 
of carrying on processions in public 
streets would be irrelevant and a consi¬ 
deration of the same would not bo tho 
legitimate function of a Magistrate. This 
order was passed by him on 22nd Novem¬ 
ber 1931. On the eve of tho expiration 
of two months from 12th October 1931, 
the date of the order of tho Second Class 
Magistrate under S. 144, the Sub-Inspec¬ 
tor of Police again applied for an order 
under S. 144 prohibiting processions in 
Kamudi town and in connexion with 
that report a fresh order was passed by 
the Second Class Magistrate on 22nd De¬ 
cember 1931, restraining both parties 
from taking processions in the street 
except bona fide marriage and funeral pro¬ 
cessions, for which license should be ob¬ 
tained from the police in due time. 

It is now contended on behalf of the 
petitioners in these revision cases that the 
aforesaid orders of the Sub-Magistrate 
under S. 144 are illogal and ultra vires 
and that the learned Magistrate has taken 
an incorrect view of the scope of his func¬ 
tions under this section and misdirec¬ 
ted himself in assuming that he had no 
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concern at all with the rights of the par¬ 
ties. It is further contended that such 
repeated ex parte orders passed in quick 
succession, at the same time refusing to 
hold any inquiry as to the rights set up 
by the parties practically operate as a 
permanent injunction restraining them 
from exercising the natural rights of citi¬ 
zens in public streets and are wholly 
illegal. 

In view of the circumstances of this 
case set forth above, I should think that 
an order in such general terms would be 
justifiable as an ex parte order, which the 
Magistrate had to pass in view of the 
urgency and on account of the necessity 
for an immediate prevention of any riot 
or breach of the peace. But in view of 
the provisions of Cls. 4 and 5, S. 144, it 
can be stated 'that the function of the 
Magistrate does not stop with the pass¬ 
ing of the ex parte order but it is his duty 
to give an early opportunity to any person 
or persons aggrieved by that order to ap¬ 
pearand show cause against it, in order to 
see whether such order has to be rescinded, 
or altered. For such a purpose, he has to 
consider whether the claims advanced by 
one or other of the parties are within or 
in excess of their legal and natural rights 
and whether any alterations or restric¬ 
tions to the order already passed are 
reasonably necessary in order to obviate 
undue hardship to one or the other of the 
parties and to see that protection is given 
to the persons who act within the bounds 
of their legal and natural rights without 
being molested by the breakers of law, 
having at the same time due regard to the 
paramount necessity of preserving public 
tranquillity. The observations of the 
learned Judges in the case reported in 
Abdulla v. Lucky Narain (1), as re¬ 
gards the scope of the Magistrate's func¬ 
tions under S. 518 of the Code, 1872 
(which corresponds to the present S. 144) 
are pertinent to the present case. It is 
stated at p. 134 that, though this section 
enables a Magistrate in cases of emergency 
to make an immediate order for the pur¬ 
pose of preventing a breach of the peace, 
it is not intended to relieve him of the 
duty of making a proper inquiry into the 
'circumstances which make it likely that 
such breach of the peace will occur.* It 
is the duty of the Magistrate to hold an 
enquiry into the circumstances and deter¬ 
mine whether, as a matter of fact, the 

(1) [1880] 5 Cal. 182. 


act prohibited as likely to lead to a breach 
of the peace is %vithin or in excess of the 
legal right of the person forbidden to do 
it. The learned Judge then proceeds to 
say: 

“If it is found that a man is doing that which 
he is legally entitled to do, and that his neigh¬ 
bour chooses to take offence thereat, and to create 
a disturbance in consequence, it is clear that the 
duty of the Magistrate is not to continue to de¬ 
prive the first of the exercise of his legal right, 
but to restrain the second front illegally interfer¬ 
ing with that exercise of legal rights.” 

These principles have been followed and 
applied in a case decided by the Patna 
High Court which is reported in Dlong v. 
Emperor (2). In view of these authorities, 
and on a liberal construction of the pro¬ 
visions of Cls. 4 and 5, S. 144, Criminal 
P. C , I have to hold that the view taken 
by the Second Class Magistrate as also by 
the Joint Magistrate is too narrow, pro¬ 
bably due to a misconception of the scope 
of the functions of a Magistrate under 
this section. It is not to be understood 
that a Magistrate acting under this sec¬ 
tion should usurp the functions of a civil 
Court which alone is competent to finally 
decide the rights of parties. But, for the) 
purpose of passing a proper and reason¬ 
able order, he has to take into considera¬ 
tion the nature of the claims set up by 
the parties in order to see whether or not 
it is possible to afford protection to these 
who seek only the lawful exercise of any 
legal and natural rights. 

An absolute prohibition of all proces¬ 
sions in all streets, secular and religious, 
without even fixing any time limit dur¬ 
ing day or night, is prima facie unrea¬ 
sonable, and if such orders are passed 
repeatedly (in this case three times within 
the course of six months) without mak-| 
ing any sort of enquiry as to the rela¬ 
tive rights of the parties, it would be 
clutching at a more extensive jurisdiction 
by issuing a permanent injunction res¬ 
training the parties from taking proces¬ 
sions for a pretty long time and such a 
course has been held to be an indirect 
evasion by the Magistracy of the law as 
laid down in S. 1 44: vi 'e Govinda Chetti 
v. Perianal Chetti (3). In this case, the 
main dispute seems to have been in res- 
p<fct of the Western Street. But the 
order is a prohibition in respect of all the 
streets in the town. It is true that 

(2) A. I. R. 1924 Pat. 767 =62 1. 0. 42=25 
Cr. L. J. 1178. 

(3) 11915] 88 Mad. 489=16 Cr. L. J. 629=80 
I. C 458. 
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persons, who assemble in a mosque or 
other religious institution for offering 
their prayers, should be protected from 
disturbance, anl it is equally necessary 
that processions, religious or secular, 
should be allowed to be taken along the 
public streets in accordance with the im¬ 
memorial custom or usage, but suitable 
restrictions should be placed in the exer¬ 
cise of such rights so as not to invade the 
rights of persons belonging to other reli¬ 
gions in the performance of worship. 
The duties of a Magistrate, in dealing 
with situations like these, have been con¬ 
sidered by the learned Judges of this 
Court in two important decisions reported 
in Muthia Chetty v. Dapun Sahib (4) and 
Sundaram v. Queen (5). These cases are 
very instructive as laying down the 
fundamental principles in a clear and 
lucid manner. Suffice it to refer to the 
following observations of Sir Charles 
Turner, C. J., at pp. 220 and 221 in the 
6 Madras case. 

“Where rights are threatened, the persons en¬ 
titled to them should receive the fullest protec¬ 
tion the law affords them and circumstances 
admit of. It needs no argument to prove that 
the authority of the Magistrate should be exerted 
in the defence of rights rather than in their sus- 
ipension; in the repression of illegal rather than 
in interference with lawful acts. If the Magis¬ 
trate is satisfied that the exercise of a right is 
likely to create a riot, ho can hardly bo ignorant 
of the persons from whom disturbance is to be 
iapprehended, and it is his duty to take from them 
security to keep the peace. M 

The same view is expressed by Abdur 
Rahim, J., in the case reported in In re 
Gurmwamy Nadar (6). In the two cases 
In re Venkatasubba Reddi (7) and Ven- 
katasubbayya v. Muhammad Falauddin 
(8), it has been held that orders under 
S. 144, Criminal 1*. C., should not be 
used as a moans of depriving persons of 
their lawful rights which have been 
finally declared by competent civil Courts. 
Rut in the prosont case the matters in 
dispute between the parties do not seem 
to havo been the subject of adjudication 
by any civil Court. The fact that the 
civil Courts havo not decide 1 these ques¬ 
tions cannot he made a pretext for shel¬ 
ving all consideration of those questions 
and brushing aside the evidence taken 
in respect of thes e righ ts as altogeth er 

(4) Ll»78] 2 Mad. 110=2 Woir 68. 

(6) 11883] 0 Mad. 203=2 Woir 77 (F. B.). 

(G) 11912] 18 Or. L. J. 148=13 I. G. 831. 

(7) A. I. It. 1927 Mad. 3G8=1C0 I. C. 709=28 
Cr. L. J. 825. 

(8) A. I. R. 1927 Mad. 011=101 I G. 893=28 
Cr. L. J. 609. 


beside the point. If the Magistrate had 
only a proper conception of the scope of 
his functions under S. 144, he would have 
tried to come to some conclusion as to 
the nature of the rights set up by the 
parties in order to see whether the ex 
parte orders passed by him need any 
amendments or alterations. If ho had 
only paid some attention to the rights 
claimed by the parties and to the incon¬ 
venience or hardship caused to either 
party by a complete banning of the pro¬ 
cessions through all the streets without 
even lixing some particular hour or hours 
for carrying on such processions, there 
would have been a chance of the par¬ 
ties becoming satisfied. In the latest 
order passed by the Second Class Magis¬ 
trate, the condition of obtaining licence 
from the police in due time is fixed even 
for funeral processions; but this may be a 
great hardship, as it would entail unrea¬ 
sonable delay in the removal of the corpse. 

The order dated 12th October 1931, 
has now ceased to be operative and the 
order dated 22nd December 1931, will 
remain in force for about a month more. 
The cancellation of this later order by 
this Court would enable the parties at 
once to take their processions as they 
please, without any restrictions, and this 
may result in a breach of the peace which 
has to bo avoided in any event. In this 
view, I do not propose to set asido the 
orders sought to be revised, but I would 
impress upon the Magistrate the neces¬ 
sity of his taking action even on his own 
motion under Cl. 4, S. 144, Criminal 
P. C. In adopting that procedure, he will 
have due regard to the observations made 
by me in this order on the strength of 
the authorities adverted to above, and 
either rescind or alter his order in a suit¬ 
able way having regard to the legal and 
natural rights of the parties and the duty 
of the Magistracy and the police of pro¬ 
tecting such rights and taking the appro¬ 
priate steps against those who unlawfully 
interfere with the exorcise of those rights 
and thus become law-breakers, having in 
view, of course, the prime necessity of 
adopting the best means for the preser¬ 
vation of peace. With these remarks, I 
dismiss both these petitions. 


P.R.S./k.N. 


Petitions dismissed. 
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Pandalai and Curgenven, JJ. 

( Bhagavatula) Krishna Bao —Plaintiff 
—Appellant. 

v. 

Mungara Sanyasi and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 146 of 1927, Deci 
ded on 12th November 1931, against dec¬ 
ree of Dist. Judge, Vizagapatam, in A. S. 
No. 312 of 1923. 

Evidence Act 1 187 2), S. 116—Tenant can¬ 
not deny landlord's title even after expiry of 
tenancy so long as he does not surrender 
possession — Suit by P against D for recovery 
of possession dismissed by reason of previous 
suit—That suit was by M against P, D being 
added as subtenant — P’s pleas that he was 
owner and that he was in adverse possession 
found against him and suit decreed for pos¬ 
session— Finding in this suit are not res judi¬ 
cata between P and D — Decree in previous 
suit does not operate as eviction by para¬ 
mount title so as to liberate D from estoppel 
against pleading jus tertii—Civil P. C. (1908), 
S. 11. 

Where it is proved that the defendant is let 
into possession as tenant by the plaintiff, ho will 
be ostopped from pleading plaintiff’s want of title 
at the time of the lease even after the expiry of 
the term of the tenancy so long as he has not 
surrendered possession. ft 5 299 C 2] 

Suit by P for recovery of a certain house from 
D was dismissed on the preliminary ground that 
it was not maintainable by reason of a decree 
obtained in a previous suit. The previous suit was 
brought by M against P, and D was^ added 
as a subtenant of the house but remained ex 
parte. The suit was contested by P setting up 
that he was owner and also that he was in ad¬ 
verse possession for more than 12 years. Both 
the pleas wore found against P and a decree for 
possession was passed. It was however allowed 
to become time barred. It was argued that the 
decree obtaiued by M operated as an eviction by 
title paramount and that D was thereby liberated 
from the estoppel against pleading jus tertii. 

Held-, that the findings in the previous suit 
were not as between P and D res judicata and 
the decree did not affect the legal relations inter 
se betweon parties who were co-defendants. The 
decree in the absence of anything amounting to 
a new arrangement between M and D or to an 
attornment could not operate as an eviction by 
title paramount: A. I. R. 1915 P. G. 96; .4. 1. R. 
1927 P. C. 151 and 36 Mad. 53, Rel. on.; 4 J. C. 
246, not Foil. ; A. I. R. 1922 Gal. 237; A. I. R. 
1926 Mad. 187; 27 I. C. 785; 17 W. R. 119; 
A. I. R. 1923 Mad. 88 and 9 I. C. 795, Ref. 

|P 301 C 2] 

P. Somasundaram —for Appellant. 

Govindarajachari —for Respondents. 

Pandalai, J.—The plaintiff’s suit for 
recovery from the five defendants of whom 
two to five are minor sons of defendant 1 
of a portion of a house alleged to have 
been let by plaintiff to defendant 1 in 
1909 for which he alleges that that defen¬ 


dant paid rent to him till 1915 has been 
dismissed by both the Courts below with¬ 
out taking evidence on these allegations 
though they were denied by the defen¬ 
dants on the preliminary ground that the 
suit is not maintainable by reason of the 
decree for possession of the suit house 
obtained in O. S. No. 12 of 1915 against 
the plaintiff and defendant 1 by the Putta 
family who established their title to the 
house but who allowed that decree to be¬ 
come time barred. The lower Courts took 
the view that the passing of that decree 
had the effect as between the parties to 
this suit of destroying whatever right the 
plaintiff may have previously had and of 
automatically putting an end to the te¬ 
nancy pleaded by the plaintiff and that 
even if the plaintiff’s allegations that he 
let the defendants into possession as te¬ 
nants be true he would not be entitled to 
recover against them after that decree. 
The only question for determination is 
whether that view is correct. 

Exhibit 1 is the judgment in O. S. No. 
12 of 1915. Five members of the Putta 
family were plaintiffs, defendant 5 was 
another member who did not join as 
plaintiff and was therefore impleaded as 
defendant. The present plaintiff was de¬ 
fendant 2 and his mother since deceased 
was defendant 1. The present defendant 1 
was defendant 4. He' and defendant 3, 
another member of his family, were add¬ 
ed as subtenants of a portion under defen¬ 
dants 1 and 2 to whom the plaintiffs 
alleged they had let the whole house. 
Defendants 3 and 4 remained ex parte. 
Defendants 1 and 2 contested the suit set¬ 
ting up that they were not tenants but 
owners and also that they were in adverse 
possession for more than 12 years. It 
was found that the plaintiffs were the 
owners, that though the tenancy alleged 
was not proved, the possession of defen¬ 
dants 1 and 2 which had begun before 
1897 was only permissive at the begin¬ 
ning and that though it may have become 
hostile later, i. e., in 1904, as more than 
12 years had .not elapsed thereafter before 
the suit was brought the suit was in time. 
A decree for possession was accordingly 
passed in favour of the plaintiffs. That 
decree was never executed and has now 
become barred. 

It is difficult to see how this decree 
merely as a decree could have any such 
effect as the lower Courts attributed to 
it as between the present parties who 
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•were co-defendants in that suit. The 
finding as to title like every other finding 
in the case was one between the Putta 
family on one side and these parties both 
of whom were defendants on the other. 
As between the present parties the matters 
decided are certainly not res judicata and 
the respondents’ advocate admits that 
this is so. In spite of that judgment 
and decree, it is certainly open to the 
plaintiff as against these defendants to 
prove that the findings in it as to title 
and permissive possession are wrong and 
even if they were right, to show that 
when this suit was brought he had ac¬ 
quired an unquestionable title by posses¬ 
sion as owner for about 19 years. The 
statement of the District Judge that on 
the appellant’s own pleadings he has no 
title on which he can sue, for the fact 
that the decree became barred cannot re¬ 
vive a title once lost, shows that he en¬ 
tirely misapprehended the effect of judg¬ 
ments not inter partes. There is no ques¬ 
tion of reviving the appellant’s title be¬ 
cause it was never lost as between the 
present parties. If those facts are proved 
again in this suit they will only show 
that so early as 1904 the present plain¬ 
tiff and his mother had asserted adverse 
possession as against the true owner and 
as the true owner never executed the dec¬ 
ree obtained by him his remedy to get 
possession was lost as a natural conse¬ 
quence of which they perfected their title 
by enjoyment till 1923 when this suit 
was brought: Ameerunnissa Bognm v. 
Amir Khan (l); Singaravelu Mucin liar v. 
Chookalinga Mudaliar (2) and V alappil 
Ayissa v. Lakshmaiia Prabhu (3). 

Similarly the idea that by reason of 
that decree the tenancy granted by the 
plaintiff to defendant 1 became as between 
thonisolves automatically extinguished 
as the Munsif says and ended as the 
learned District Judge says is also based on 
the same orroncous idea that that, decree 
did or indeed could affect the legal rela¬ 
tions inter so betwoon parties who were 
co-defondants. 

According to S. 110, Evidence Act, and 
the decisions of the Privy Council on it 
Bilas Kumar v. Desraj Iianjit Singh (4), 

<1) fl872l 17 W. It. 119=8 ». h. R. 540 

(2) A. I. It. 1923 Mad. 88=70 I. C. 994=4G 
Mad. 625. 

(3) [19111 9 I. C. 795. 

(4) A. I. R. 1915 P. C. 9G = 80 I. C. 299 = 42 
I. A. 202=37 All. 657 (P.C.). 
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Vertannes v. Bobinson (5), at 440 (of 5 
Bang.) if it is proved that defendant 1 
was let into possession as tenant of the 
portion of the house sued for by the 
plaintiff, he will be estopped from plead¬ 
ing plaintiff's want of title at the time of 
the lease even after the expiry of the 
term so long as he has not surrendered 
possession. It was to meet this difficulty 1 2 3 4 
that the defendants put forward the 
decree in O. S. No. 12 of 1915 as having 
the effect of destroying the plaintiff’s 
title and terminating the tenancy bet¬ 
ween plaintiff and defendant. That the 
decree did not destroy the plaintiff’s title 
as between these parties has been ex¬ 
plained. And mere termination of the 
tenancy by expiry of the term is no use 
to the defendants for as tenants they will 
still be bound by the same estoppel until 
they have surrendered possession. The 
defendants (respondents) have therefore 
cast about for other grounds for support¬ 
ing the decision of the lower Courts. 

Their learned advocate attempted first 
to argue that their plea was that the plain¬ 
tiff has lost his title not by force of the 
decree as such but by withdrawal or ter¬ 
mination of the license under which he was 
holding from the true owner. This is a 
question of fact which was never pleaded 
and in spite of the learned advocate’s 
strenuous argument I am of opinion that 
it is an after thought. That is not the 
ground on which the plaintiff has been 
non-suited and if it wore, evidence should 
have been taken on it. The advocate in¬ 
deed asked us to reserve to him leave if 
the case is sent back to give evidence on 
the point. We have had the plaint and 
written statements translated and placed 
before us by the respondents’ advocate. 
There is nothing in the written statement 
to show that the defendants pleaded that 
plaintiff’s rights in the property were ter¬ 
minated or were transferred except by 
virtue of the decree. Indeed they could 
not have pleaded termination by the 
Putta people of their license or permis¬ 
sion of which the only indication is the 
opinion of the District Munsif in Ex. 1 
because according to that judgment itself 
that termination took place in or about 
1904, five years prior to the tenancy now 
sued on. It is therefore plain that no 
such plea can be allowed to be taken now 
or hereafter. 

(5) A. I. R. 1927 P. C. 151=102 I. C. 689=54 
I. A. 27G=5 Rang. 427 (P.C.). 
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The next argument is that the decree in 
O. S. No. 12 of 1915 operated as an evic¬ 
tion by title paramount that the defen¬ 
dant was thereby liberated from the 
estoppel against pleading jus terti. Here 
again the pleadings have to be examined 
to see what the defendants pleaded. The 
only plea of any title derived by defend¬ 
ants from the Putta people is contained in 
para 5 of the written statement where it 
is said that the defendant has learnt from 
his father that the original owners of the 
suit property, namely the Putta people 
granted the same to him. This is a matter 
to be established by evidence to be given 
by the defendant which has not been 
done and therefore it is not available at 
this stage of the case whatever its effect 
may be even if proved. Then it is urged 
that the defendant has urged in para 4 
that as the Putta people agreed not to dis¬ 
turb this defendant’s father and that they 
were only intent upon ejecting the pre¬ 
sent plaintiff, this defendant's father did 
not contest the suit. This was not a plea 
of any facts amounting to eviction by 
title paramount but was only put for¬ 
ward as a reason for those defendants 
being ex parte in the former suit and us 
only moans that the defendants ein ° . ‘ 
nants in any case took no interest m tl o 
dispute about the title. Nowhere .s it 

stated that the defendant became the te¬ 
nant of Putta people or attorned to ‘. hom 
or paid rent to them Thus there is no 
other idea of eviction by title paramount 
unless the decree itself has that legal 
effect. The question is whether it has. 

The lower Courts relied on Bala Ku- 
chaba v. Abai Amirta Yaghmode (6) and 
Bam Chav dr a v. Pramath Nath (7). The 
former case somewhat resembles the pre¬ 
sent one on the facts with the material 
difference that the tenant had after the 
decree for possession against himself and 
his lessor by a third party (Babajee) ac¬ 
cepted a sale deed from that third party’s 
heirs. Though this sale deed was held 
to be collusive and does not appear to 
have been the ground for holding that the 
tenants had been evicted by title par¬ 
amount, that fact is sufficient to support 
the decision though not on the grounds 
stated. The learned Chief Justice at 
p. 1098 and Batchelor, J., at p. 1101 
observe that the estoppel against the 
tenant under S. 116, expired on the 




<3) [19091 4 I. O. 246. 

7) A. I. R. 1922 Cal. 237=63 I. C. 754. 


expiry of the term. This cannot be sup¬ 
ported in view of the Privy Council 
decisions that it continues till possession 
is surrendered. He also took the view 
that the decree obtained by Babaji which 
as in this case was not executed had the 
effect of destroying the plaintiff (lessor’s) 
title as between him and his tenant. In 
my opinion that view is too widely stated 
to be correct as between co-teDants to a 
decree obtained by a third party. 
Though the case was itself rightly deci¬ 
ded on the facts it is not an authority for 
the appellant’s proposition as to the 
effect of a decree for possession as an evic¬ 
tion by title paramount and the general 
observations are too widely expressed^ to 
be literally accepted. In the case in Lam 
Chandra v. Prumudha Nath (7) also the 
tenant had attorned to the true owner 
and in such a case it has been held that 
to constitute eviction by title paramount, 
dispossession need not be by the tenant 
actually giving up possession to the third 
party but may be by attornment to him. 
In the passage at pp. 154 and 155 which 
deals with what amounts to an eviction 
by title paramount Richardson, J., after 
referring to theabsence of Indian decisions 
first refers to early English decisions 
which establish the proposition that it is 
onough if the tenant on threat of eviction 
by the heir is obliged to attorn to him 
and that that amounts to an entry by him. 
He then refers to the other decisions 
that the bringing of an action of eject¬ 
ment is equivalent to an entry. This 
sentence is relied on by the lespondent. 
In view of the decisions of our own Court 
to he presently mentioned, I am reluctant 
to extend to decrees for possession made 
under the Indian practice and procedure 
the effect attributed in this respect to 
actions for ejectment according to the 
English practice. 

Those who are curious to follow the 
development of the old English doctrine 
of livery of seisin which required entry 
and how gradually the requirement of 
livery of seisin and entry was dispensed 
with, will find the matter dealt with by 
Sir E. Pollock in Pollock and Wright 
on Possession, pp. 47 to 57. The learned 
writer deals at pp. 84 and 85 with the 
acts necessary to work change of posses¬ 
sion or disseisin according to earlier 
authorities and points out that the action 
of ejectment in its modern form tried t 0 
right to possession by means of t 8 
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fiction that the nominal plaintiff having 
enterel unler a lease male by the real 
plaintiff was ousted by a mere stranger 
and the real defendant was brought in by 
a rule of Court upon the terms that he 
should “confess lease entry and ouster and 
insist upon his title only.” When this 
form of action from its greater conveni¬ 
ence became the general and accepted 
method of trying the title to the freehold 
as well as to chattel interests’ disseisin 
or ouster ceased to be a principal fact. 
Having regard to these historical reasons 
which probably explain the fact of an ac¬ 
tion of ejectment as implying by fiction 
an ouster, it is not safe to apply it with 
out qualification and regard to the reason 
of the thing to Indian law. The deci¬ 
sions of our own Court bearing on the 
question require something more than the 
obtaining of a decree by a third party to 
enable tli9 tenant to plead that he has 
been evicted by a title paramount to his 
lessors. In Devarajulu v. Mohamad 
Jaffar Saheb (8), adharmakarta who had 
lease I temple property was at the suit of 
B bell not to be, and B was held to be, 
the rightful office-holder. (The District 
Judge in this case makes a mistake when 
he says that the tenant was not a party 
to the suit. He was a defendant but re¬ 
mained ox parte ; see p. 56). 

In a subseiuent suit brought by A (in 
which B was also addol) to recover for 
himself the rent due for the period of the 
lease for which rent A had accounted to 
B in the previous suit, the tenant plea- 
del that A had no title to recover he 
having been found not to bo the rightful 
dhftrmkarfca. It was hold that as the 
tenant had not surrendered the land to A 
or been evicted by B, or attorned to him 
or even notified A that he intended to 
hold under B, he continued to be under 
the ostoopel laid down by S. 116, Evi¬ 
dence Act. Spencer, J., after citing text¬ 
books on the point, said that an unexecu¬ 
ted decree for possession would not am¬ 
ount to eviction. In Alaga Pillai v. 
Ramaswami Thevan (9), where a tenant 
being served by Government with a notice 
under S. 7, Madras Land Encroachment 
Act, hal accepte 1 a patta from Govern¬ 
ment and thereafter hel 1 under Govern¬ 
ment, it was hell that th9 notice an 1 ac¬ 
ceptance of patta amounto 1 in those cir¬ 
cumstances to eviction an 1 that actual 

(9) [13131 36 Mad. .IS =19 L C. 655. 

(9) A. I. R. 1926 Mad. 157=31 I. 0. 1024. 


dispossession was not necessary. That 
case emphasises the re niisitesof construc¬ 
tive eviction and is of no use to the res¬ 
pondents; see also Narain Rao v. Abbas 
Sahib (10). 

In my opinion the decree in O. S. No. 
12 of 1915 in the absence of anything 
further done or allege 1 amounting to a 
new arrangement between Putt a people 
and the defen lant, or to an attornment, 
has not the effect attributed to it and the 
dismissal of the suit on that ground as¬ 
suming that was the ground was wrong. 
The decree of the lower Court is reversed 
and the suit remanded to the District 
Munsif for trial on the merits on the 
other issues recorded. The respondents 
must pay the costs of the appellants in 
this and in the lower appellate Court. 
The costs hitherto incurred in the Mun- 
sif's Court will be provided for in the re¬ 
vised decree. The appellant will have 
refund of the fee paid in the memorandum 
of appeal. 

Curgenven, J. —I agree. 

P.R.S./p.N . Suit remanded. 

(10) I 1915 j 27 I. 0. 785. 
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Reilly, J. 

{Unithali) Ramutti and anothe) —Peti¬ 
tioners. 


v. 

( Kuttala) Padmanabha Chetti — Op¬ 
posite Party. 

Civil Revn. Petn. No. 1709 of 1931, 
Decided on 2nd December 1931, to revise 
order of Sub. Julge, South Malabar, at 
Calicut, D/- 8th October 1931, and made 
in E. P. No. 586 of 1931. 

Succession Act (1925‘, S. 214—Executor 
appointed by will for which probate need not 
be obtained must obtain succession certifi¬ 
cate before obtaining decree for debt due to 
testator. 

An executor appointed bv a will, for which 
probate need not be obtained is not exempted 
from the requirement of S. 214 to produce a sue* 
cession certificate before he can got a decree for 
a debt due to the te-tator’s estate. The words of 
the section clearly includo such an executor : 
A /. ft. 1914 Mad. 51 and A. I. It. 1426 Mt. i. 
434 {F. D.). Ref. [p 301 0 2] 

P. Govindn Menon—iov Petitioners. 

Judgment. I se9 no reason to hold 
that an executor appointed by a will, 
for which probate neel not be obtained 
an 1 has not been obtained, is exempted 
from the re juirement of S. 214, Succession 
Act to pro luce a succession certificate be- 
foro he can get a decree for a debt due to 
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the testator’s estate. The words of the 
section appear to me clearly to include 
such an executor. It is contended by 
Mr. Govinda Menon that such an exe¬ 
cutor does not claim ‘on succession” 
within the meaning of the section. But 
not only would these words in their or¬ 
dinary meaning include such a testator : 
Cl. b(l) of the section includes among 
persons ‘so claiming,” i. e. on succession, 
executors who have obtained probate. 
The opinion of the Full Bench in Ramiah 
v. Venkatasubbamma (l), regarding the 
vesting of the testator’s property in an 
executor by a will for which prebate is 
unnecessary, does not affect this question; 
and it may be noticed that in that case 
the opinion of Wallis, C. J., in Ballcrish- 
nadu v. Narayanaswamy Clietty (2), that 
such an executor must obtain a succession 
certificate before he can get a decree for 
a debt is quoted with approval. 

This petition is dismissed. 

Time for obtaining the certificate is 
extended by two months from this date. 

P.R.S./b.V. Revision dism issed. 

(1) A. I. R. 192G Mad. 434=94 I. C. 88=49 
Mad. 2G1 (F.B.). 

(2) A. I. R. 1914 Mad. 51=37 Mad. 175. 

A. I. R 1932 Madras 302 

Waller and Jackson, JJ. 

Appathurai Chettiar Plaintilf Ap- 

pellant. 

v. 

A. L. A. B. B. M. V. Vellayan Chettiar 
and anothei —Defendants—Respondents. 

Second Appeals Nos. 643 and 644 of 
1927, Decided on 16th November 1931, 
against decree of Dist. Judge, West Tan- 
jore, in A. S. Nos. 223 and 232 of 1925. 

Civil P. C. (1908), O. 21, R. 63—Suit under 
O. 21, R. 63—Plaintiff basing his claim on 
alienation—Burden of proving that alienation 
is valid lies on plaintiff—Burden of proof, 
rule as to, discussed. 

Where in a suit under O. 21, R. G3, the plain¬ 
tiff bases his claim on an alienation the burden 
of proving that the alienation is valid lies on 
the plaintiff. Of course, the defendant cannot 
escape the burden at some stage or other. If the 
plaintiff produces his deed, and swears that it is 
genuine and for full consideration and the de¬ 
fendant has nothing to say to the contrary, the 
plaintiff will succeed, and where the burden of 
the plaintiff is so light it is scarcely worth argu¬ 
ing whether it is more correct to say that the 
burden is originally upon the defendants, or upon 
the plaiutiff. But where the defendant has some¬ 
thing substantial to say to the contrary the real 
burden must inevitably fall upon the plaintiff to 
establish the right which he claims : A . I. R. 
1928 Mad . 1259; A. I. if. 1929 Pat . 579; A.I.R. 
1931 Mad. 40; 30 I. C. 855; A. I. if. 1930 P. C. 


255 and A. I. if. 1924 Mad. 770, Ref.; A. I. R. 
1927 P. C. 237, Expl. [P 303 C 2] 

T. M. Krishnaswamy Ayyar and K . V. 
Ramachandra Ayyar —for Appellant. 

K. V . Krishnasioamy Ayyar, V. Raja- 
gopala Ayyar and T. V. Ramiah— for 
Respondents. 

Judgment.—These appeals arise out of 
suits brought by a defeated claimant 
under O. 21, R. 63. The lo wer appellate 
Court has dismissed the suits and plaintiff 
appeals. 

Thesolepoint for determination is whe¬ 
ther the learned District Judge was cor¬ 
rect in casting the burden of proving the 
validity of the alienation under which 
ho claimed upon the plaintiff. It is not 
a point of much practical importance in 
this case, or indeed in the generality of 
cases of this nature. Presumably an at¬ 
taching defendant has been able to show 
good cause for impugning the alienation, 
else the claim would not have been defea¬ 
ted; then when the matter comes to a 
suit, it is largely a question of form whe¬ 
ther the plaintiff begins by asserting the 
validity of his document, or the defen¬ 
dant by showing his proof of its invali¬ 
dity. In the present case the defendant 
seems to he on strong ground, and if the 
lower appellate Court after finding that 
the transaction relied upon by the plain¬ 
tiff was highly suspicious, that it was ex¬ 
tremely doubtful if any portion of the 
consideration for the sale camo out of the 
plaintiff’s pocket, that the plaintiff was 
father of his vendors, and that at the 
time of the sale these vendors were 
heavily indebted, had concluded by defi¬ 
nitely finding the transaction to be nomi¬ 
nal, there would have been no occasion 
for this second appeal. By its use of the 
phrase “the natural inference ought to be 
that the transaction was a nominal one” 
and by its observation “the burden of proof 
lay heavily upon the plaintiff,” the door 
has been opened for the argument that in 
law the burden lies upon the defendant. 
Even then there is not much ground for 
discussion. The Courts of India have uni¬ 
formly held that in these cases the bur¬ 
den lies upon the plaintiff. The point is 
very clearly stated by Sir Lawrence Jen¬ 
kins, C. J. in Jamahar Kumari Bill v. 
AsJcaran Boid (l): 

“The onus in this case is on Jamahar to show 
affirmatively that not only the ostensible but the 
real title also is in her. She is the plaintiff who 
is calling in question in a suit coutcmplated _b/ 

(1) [1915] 301. C. 855. 
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the Code an adverse decision of the Court Riven, 
it is truo, in a summary proceeding, but conclu¬ 
sive, subject to the result of this suit. The 
plaintiff in the circumstances of this caso cannot 
discharge the burden of proof cast on her by 
merely pointing to the innocent appearance of the 
instruments under which she claims: she must 
show that they are as good as they look. If speci¬ 
fic authority for this is needed it is furnished by 
many cases among which are the decisions of Sir 
Richard Couch in Roop Ram Dass v. •Saseeram 
Nath (2) aud of Sir Charles Sargent in Govind 
Atmaram v. Santai (3).” 

To these may be added a more recent 
case of our own Court in which a full dis¬ 
cussion leads to the same conclusion. 
Perayya v. V enkayamma (4). 

This would seem to be conclusive, but 
it is urged that the Privy Conncil ruling 
V. E. A. B. M. Firm v. Maung Ba 
Kyin (5) places the burden of proof upon 
the defendant. It is significant that in 
this case the burden of proof is nowhere 
mentioned. It is ruled that where there 
is a duly registered deed obviously the 
party claiming to attach that property 
for somebody else’s debt must show that 
the sale was a fraudulent one, and 
“that could only bo done in this case (there is no 
other ovidonce) by showing utter inadequacy of 
consideration. So far as the Rs. 17,000 was con¬ 
cerned there was adequacy of consideration. 
Therefore there only remains the Rs. 3.000. Sup¬ 
posing that the payment of this Rs. 3,000 in hard 
cash was. not established it is not enough to 
allow their Lordships to draw the conclusion that 
it was a fraudulent sale.” 

The ruling does not state when the de¬ 
fendant must undertake his obvious task 
of showing that the duly registered deed 
was fraudulent. If, following the usual 
practico, the plaintiff assumes the origi¬ 
nal burden, and puts in the registered 
deed, then, if the defendant has nothing 
at all to say against it the plaintiff would 
succeed. If however the defendant can 
then show utter inadequacy of considera¬ 
tion or somo other circumstance suggest¬ 
ing a fraudulent sale, the plaintiff would 
in turn have to plead something more 
than the innocent appearance of the in¬ 
strument; he must show that it is as good 
as it looks. 

The Judicial Committee doe3 not say 
that the burden of proof in the first in¬ 
stance lies upon the defendant and not 
upon the plaintiff, and the notion that it 
has said so is only derivod from the head- 
note of the Rangoon ruling. The point 

(2) [18761 28 W. R. 141. 

(3) 118881 12 Horn. 270. 

(4) A. I. R. 1924 Mad. 770=79 I. C. 899. 

(5) A. I. R. 1927 P. C. 237=105 I. C. 788=5 
Xiang. 852. 


is cogently discussed in Mahadeo il Iissier 
v. Bam Pr&shad (6), and the same conclu¬ 
sion is reached on p. 898 that no proposi- 
tnon of law casting the onus upon the 
defendant is laid down in V. E A B M 
Firm v. Maung Ba ICyin (5) and this' be¬ 
comes abundantly clear by reference to 
Muhammad Ali Mohammed Khan v Mt 
Bismillah Begam (7), where the Privy 
Council casts the onus upon the plaintiff. 

In Govind asivami, In re, A. I. B. 1928 
Mad. 1259, Thiruvenkatachariar, J also 
holds that the Rangoon ruling does not 
alter the law of onus in these cases, and 
in Elayaperumal Thalaivar v. Vellai- 
kannu Thevar (8), Sundaram Chetty, J. is 
inclined to the same view, though he 
thinks that where the claim has been dis¬ 
missed without preliminary investigation 
the onus may lie upon the defendant. Of 
course, as observed in the beginning of 
this judgment, the defendant cannot 
escape the burden at some stage or other. 
If the plaintiff produces his deed, and 
swears that it is genuine and for full con¬ 
sideration, and the defendant has nothing 
to say to the contrary, the plaintiff will 
succeed, and where the burden of the 
plaintiff is so light it is scarcely worth 
arguing whether it is more correct to say 
that the burden is originally upon the 
defendants, or upon the plaintiff. But 
where the defendant has something sub¬ 
stantial to say to the contrary the real 
burden must inevitably fall upon the 
plaintiff to establish the right which he! 
claims. The lower appellate Court has 
committed no error and these appeals 
must be dismissed with costs. 

P.R.S./b.v. _ Appeals dismissed. 

(G) A. I. R. 1929 Pat. 579=119 I. 0. 74=8 Pat 
890. or at. 

(7) A. I. R. 1930 P.C. 255=128 I.C. G47 (PC ) 

(6) A. I. R. 1931 Mad. 40=128 I. C. 453. ' ' 
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Venkatasubba Rao and Walsh, JJ. 

Mundakath M a tli u— De f en d an t —A p - 
pellaut. 

v. 

Chalora I Hath Sankaran Nambudri 

pad and ottcrs-PIaintiffs-fiea.nondentsi 

Second Appeal No. 1927 of 192G and 
Appeal No H5 of 192B, Decided on 21 st 
Soptembor 1931, against decree of Dist 

of U< 1925 N ° rth Malabar ’ in A - S - No. 138 

Contract Act (1872), Ss. 64 and 65-P ar ty 
.eekmg to avoid alienation (e. g. kanom) a , 
invalid after utilizing consideration cannot 
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keep both property and money—If alienation 
is to be declared not binding money must be 
restored back—Malabar law, Karnavan. 

The principle on which Ss. G4 and G5 rest is not 
confined to cases expressly included in either of 
them and is that no man can at once treat the 
contract as avoided by him so as to resume the 
property which he parted with under it and at 
the same time keep the money or other advan¬ 
tages which he has obtained under it. The rule 
is applied as a rule of equity and good conscience. 

Where mouey was borrowed by the karnavan 
of an illom by execution of a kanom to meet the 
expenses of the marriage of a female member of 
the illom and it was utilized for the purpose and 
subsequently a member of the illom who did not 
join in the execution of the kanom, although all 
the other adult members for the time being did, in¬ 
stituted a suit impeaching the alienation relying 
on a karar in the illom executed by all the mem¬ 
bers of the illom containing a clause that no 
debts shall be incurred except with the consent 
of all the adult members for the time being and 
that if any charges were created without the 
concurrence of all such members they shall not, 
be valid. 


Held : that as every member of the illom in¬ 
cluding the plaintiff had the benefit of the money 
the transaction would not be set aside uncondi¬ 
tionally but only on the condition that the 
illom or its karnavan for the time being paid 
back the amount borrowed. If the payment 
was not made the suit was to stand dismissed and 
the kanom was to be binding on the whole illom: 
Clough v. Tj . & N. W. /i., (1871) 7 Ex. 2G, Foil. 
A. -ft. 192G Mad. 898, Ref. [P 305 C 1] 

K. P. Bamakrishna Ayyar — for Appel¬ 
lant. 

D. A. Krishna Variar —for Respon¬ 


dents. _ 

Second Appeal No. 1927 of 19*6. 

Venkatasubba Rao. J.^"The In =4 

question we have to decide is, ie lor 
this second appeal has been compromised 
as alleged by Vishnu Nambudn respondent 
1. The suit relates to a Nambudn illom. 
Its karnavan was one Sankaran Nambudn, 
respondent 2. Vishnu, abovenamed is 
the cousin of that Sankaran. \ ishnu filed 
the suit out of which th^ jecond appea 1 
arises namely, O. S. No. 344 of 1923 on 
the file of the District Munsif’s Court, 
Quilandy- That suit was filed on 5th 
Julv 1923. Vishnu, the plaintiff, im¬ 
peached in that suit a certain alienation 
made by the karnavan Sankaran in favour 
of defendants 9 and 10. Defendant 9 is 
the appellant before us. The alienation 
took the form of a kanom dated 7th De¬ 
cember 1922. The District Munsif dis¬ 
missed the suit holding that the transac¬ 
tion was binding on the tarwad. His 
judgment was delivered on 17th Decem¬ 
ber 0 1924. From that, an appeal was 
taken to the District Judge who set aside 
the Munsif’9 judgment on 16th March 


1926. This second appeal was presented 
on 6th September 1926. (Here his Lord- 
ship here considered the question as to 
the factum of compromise and proceeded 
as follows:). We must therefore nega¬ 
tive the contention that there was a com¬ 
promise and allow the second appeal to 
proceed. 

Coming then to the merits, the ques¬ 
tion that has to be decided is whether 
the alienation in favour of defendants 9 
and 10 is binding on the tarwad or not. 
The kanom in their favour was executed 
on 7th December 1922, the considera¬ 
tion being Rs. 700. There is a concur¬ 
rent finding that that amount was bor¬ 
rowed to meet the expenses of the mar¬ 
riage of one Devaki, a female member of 
the illom and that the sum was in fact 
utilized in connexion with the marriage 
expenses as well as the jewels and the 
dowry which of necessity had to be 
given. It is also found that the marriage 
of Devaki could not have been postponed 
and that there was thus justifiable neces¬ 
sity for the loan. But the District Judge 
who set aside the alienation relied upon 
a karar in this illom which had been exe¬ 
cuted in the year 1905. To that karar 
all the then members of the illom were 
parties including Sankaran, the present 
karnavan: he was at that time a junior 
member of the illom. That karar con¬ 
tains a clause, that no debts shall he in¬ 
curred except with the ponsent of all the 
adult members for the time being and 
that if any charges are created without 
the concurrence of all such members, 
they shall not be valid. It is on this 
clause of the karar that the plaintiff re¬ 
lies. He did not join in executing the 
kanom in question though all the other 
adult members for the time being were 
parties to it. There was ill-feeling bet¬ 
ween him and the karnvan and he chose 
to live separately. There is a finding 
that the kanomdars took the kanom with 
notice of this restriction. The learned 
District Judge, following Bama I adht- 
yar v. Krishna Nayar (l) has held that 
in such circumstances the kanom is no 
binding on the illom. The appellant s 
counsel says that he is prepared to argue 
that although Sankaran as a junior mem¬ 
ber was a party to the karar he ceased on 
his becoming a karnavan, to be bound y 
its provisions. It is unnecessary to 
with this argument for granting tha 
transaction as a kanom is not hj ndmg—. 

(1) A. I. R. 1926 Mad. 398=93 I. O. 20. 
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•the Mom the question is whether the 
-alienees are not under S. 64, Contract Act, 
entitled to be restored to the sum they 
paid, for the appellant’s learned counsel 
does not insist that the transaction 
■should be Upheld as a kanom but says 
that his client is content to have the re¬ 
lief under S 64. In this case the money 
raised was utilized for the benefit of the 
Mom; in other words, every member of 
that illom including the plaintiff had the 
benefit of that money. Granting that 
the karnavan acted in excess of his 
powers in borrowing the sum of which 
on the findings, every member had the 
benefit can the transaction be set aside 
[unconditionally? The principle on which 
|Ss. 64 and 65 rest is not confined to cases 
•expressly included in either of them and 
‘is thus stated in Clough v. L. & N W 
RA 2) at p. 37: 

“No man can at once treat the contract as 
^voided by him so as to resume the property 
which ho parted with under it and at the same 
(time keep the money or other advantages which 
ihe has obtained under it”: see Pollock and Mul- 
da's Contract Act Commentaries under S. 64. 

This rule is applied a3 a rule of equity 
and good conscience. Even in Rama 
Vadkiyar v. Krishna Nayar (l) on which 
the District Judge relies there is a dictum 
recognizing this principle. 

It i9 common ground that the property 
,did not pass into the possession of defen¬ 
dants 9 and 10 in pursuance of the kanom. 
The result is that the kanom is set aside, 
on the condition that the illom or its 
karnavan for the time being shall pay 
defendants 9 and 10 in six months from 
this date Its. 683 with interest thereon 
at 6 per cent per annum from 7th Decem¬ 
ber 1924. If the payment is not so made 
the suit shall stand dismissed and there 
will be a declaration that the kanom is 
binding on the whole illom. 

As regards the costs we make the fol¬ 
lowing order. The appellant shall have 
her costs in the first Court and in the 
lower appellate Court but in this Court 
each side shall boar its own costs. 

Appeal No. 145 of 1928. 

The judgment which wo have just 
delivered in S. A. No. 1927 of 1926 dis¬ 
poses of this appeal also. In accordance 
with that judgment the defence of the 
lower Court so far as it relates to the 
alienation the subject of charge Q is so t 
aside. The court-fee paid on the memo- 

fa) [18711 7 Ex. 26=41 L. J. Ex. 17=25 L T 
708=20 W. R. 189. 


Madras 305 


1932 M/39 & 40 


randum of appeal shall be refunded to 
the appellant, otherwise we make no 
order as to costs. 

P.R.S./R.M. Order accordingly. 

A. I R. 1932 Madras 305 

Reilly and Anantakrishna 

Ayyar, JJ. 

Valiya Kalyani — Appellant. 

v. 

Krishnan Nambiar —Respondent. 

Letters Patent Appeal No. 163 of 1927 

Decided on 27th October 1931. 

fa) Registration Act (1908), S. 17—Agree- 

m ? n ‘ t '? L , ; en . ew '. e f se though unregistered is 
admissible in evidence. 

An agreement which does not operate as a 
present demise but is only an agreement to renew 
a lease is admissible in evidence though it is not 

"ftfPS, , , _ [P306 C2] 

(b) Landlord and Tenant - Agreement 

with tenant to renew lease—Specific perform¬ 
ance not barred — Subsequent lease to third 
person in the meantime—Latter lessee suing 
prior tenant for ejectment—Tenant can Re t 
suit stayed His obtaining registered lease 
then is complete defence. 

Although the tenant’s possession by itself 
though coupled with an agreement to renew’ 
would not be a complete defence to a suit for 
possession by a person who has obtained a de¬ 
mise from the lessor of that tenant still where 
the right of the tenant to enforce specific per¬ 
formance of the agreomont in his favour has not 
become barred by limitation it would be open 
to him to apply to the Court to have the Lit 

£mJ e m ra - nt , St T d a ° d in th0 ruean time he 
could file in Ins turn a suit for specific perform¬ 
ance of the agreement and after having got a 
duly registered document he could file the same 
the first suit and thus completely sustain the 
plea that the plaintiff is not entitled to the re 
hef asked. Further since it is open to such a 
tenant to apply for the adjournment of the suit 

fTr th «n a V fi 0W l ° e a separate suifc in ,lis turn 
for specific performance and get a registered 

document, h.s position is certainly bettef ^ when 

he has ,n fact obtained a registered document 

from his lessor in pursuance of the agreement 

for renewal after the demise in favour of 

subsequent lessee and the absence of a registeled 

deed in h.s favour when the lease in favour o 

- — » «£ M 

(1877), S. 27. peeme Relief Act 

Kanam is a combination of both a 
and a lease and some of the recognized /U?,vi 8a ?° 
ot kanam cannot bo explained ^i 7^1 
that it also partakes of the incidents of a lease 

A document styled -as a kanam klzhikl^am 
mortgage under which the person in whose 
favour it is executed has been expressly autho- 
rized to plant coconut trees etc., is not merely 
a mortgage but is a combination of a mortgage 
and a lease, and the rule that a suit for specific per- 
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formanco of an agreement to grant a loan would 
not ordinarily be decreed by Courts is not ap¬ 
plicable to such transaction. [P 308 C 2] 

(d) Transfer of Property Act, S. 3—Notice 
— Constructive—English decisions must be 
carefully applied to cases in India—Applica¬ 
tion of doctrine of constructive notice to 
kanam transaction considered. 

The Court should be very careful about apply¬ 
ing to India English decisions in regard to 
notice and it should do so only when it is quite 
sure that the circumstances are really similar. 
When it applies the principle of* constructive 
notice that a man has notice because if he had 
made reasonable inquiries, he would have ascer¬ 
tained the facts and if he has not ascertained 
the facts he has been guilty of gross negligence, 
it must carefully regard all the circumstances of 
the case and of the country and of the people to 
whom it is going to apply that principle. Haviug 
regard to the fact that with reference to holdings 
under a kanam kuzhikanam and other similar 
demises the tenants do, as a matter of fact, ex¬ 
pect renewals and renewals are granted in a very 
large majority of cases the doctrine of construc¬ 
tive notice of the rights of a lessee in possession 
by the subsequent purchaser of demised property 
is applicable. LP 309 C 2] 

K. Sankara Menon —for Appellant. 

0. T . G. Nambiar and A. Achuthan 
Nambiai —for Respondents. 


Anantakrishna Ayyar, J. — Defen¬ 
dants 2 and 3 were holding certain pro¬ 
perties under a janmi. On 28th Jan¬ 
uary 1909 defendant 2 executed infavour 
of defendant 1 Ex. 1 called ‘ kanam 
kuzhikanam mortgage” document under 
which defendant 1 was entitled to horn 
the properties till 28th January lJ^l- 
Subsequently defendant 2 received some 
renewal fee from the defendant 1 and ex¬ 
ecuted on 19th December 1918, Ex. ■_ mhis 
(defendant l’s) favour. Defendant 2 seems 
to have subsequently changed his mind 
anrl executed in favour of the plain¬ 
tiff a melcliarth Ex. A, on 5th January 
1919 After the expiry of the period 
covered by Ex. 1, the plaintiff on the 
basis of Ex. A instituted O. S No. 419 
of 1921 to redeem Ex. 1. Defendant 1 
contested the suit, and relied on an agree¬ 
ment by defendant 2 to renew Ex. 1, 
and produced Ex. 3 to evidence the said 
agreement; he also pleaded that defen¬ 
dant 2 had as a matter of fact executed 
a renewal of the kanam kuzhikanam deed 
in his favour on 19th December 1920, 
Ex. 2. The plaintiff succeeded in the trial 
Court but on appeal the learned District 
Judge reversed the first Court’s decree. 
He found that Ex. 3 was a genuine docu¬ 
ment and that the plaintiff must be taken 
to have had notice of the agreement en¬ 
tered into between defendant 1 and de¬ 


fendant 2 with reference to the granting 
of the renewal by defendant 2 in favour 
of defendant 1. From the dismissal of the 
suit by the lower appellate Court the 
plaintiff preferred a second appeal to 
this Court and the learned Judge—Rarue- 
sam, J. before whom the second appeal 
came on for hearing held that Ex. 3 
should be taken to evidence only an 
agreement to renew and that the appel¬ 
lant's contention that it was a demise 
by itself should not be accepted. The 
learned Judge also found that the find¬ 
ing of the lower appellate Court on the 
question of notice on the part of the 
plaintiff of the agreement, Ex. .3, should 
be upheld. He also held that having re¬ 
gard to the fact that defendant 1 was in 
possession of the properties under a 
kanam kuzhikanam deed, and having re¬ 
gard to the agreement entered into bet¬ 
ween defendants 1 and 2, the plain¬ 
tiff was bound to have inquired into 
the rights of defendant 1 in the circum¬ 
stances and not having done so the plain¬ 
tiff's melcharth document Ex. A should 
not be allowed to prevail over defen¬ 
dant l’s rights. In the result the learned 
Judge dismissed the second appeal. Tlia 
present Letters Patent appeal has been 
filed by the plaintiff against that deci¬ 
sion of the learned Judge. 


Before noticing the arguments ad¬ 
vanced by the learned advocate for the 
appellant I may say that I agree with 
the opinion of Ramesam, J. that: 

Ex. 3 could not operate as a present demisei 
and that it is admissible in evidence though 
unregistered and that the parties did not intend, 
a demise until payment of the balance mauu-; 
sham of Rs. 5-1-3 by defendant 1.” 


It was first contended before us by the 
learned advocate on behalf of the plain¬ 
tiff that having regard to certain deci¬ 
sions of this Court a lessee in the posi¬ 
tion of defendant 1 whose term had ex¬ 
pired but who had an agreement of re¬ 
newal in his favour could not for that rea¬ 
son withstand a suit for possession 
brought by a lessor or a purchaser fronr 
the lessor and it was argued that the 
decision of the learned Judge in this case 
is not correct. Our attention was drawn 
to the decisions reported in Achuthan 
Nambudri v. Koman Nair (l), Gopalan 
Naii • v. Kurihan Menon (2) and Kanna* 


(1) [1903] 13 M. L. J. 217. 

(2) [1907] 30 Mad. 300=17 M. L. J. 139- 
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Kiirup v. SanJcaravarma Rajah (3). 
With reference to this argument it has to 
be observed that while the tenant’s (de¬ 
fendant’s) possession by itself, though 
coupled with an agreement to renew, 
would not be a complete defence to a suit 
for possession by a person in the position 
of the plaintiff in the circumstances, yet 
as was pointed out by one of the learned 
Judges in the Full Bench case in K. 
Veerareddi v. K. Bapireddi (4), where 
the right of the defendant to enforce spe¬ 
cific performance of the agreement in his 
favour had not become barrel by limita¬ 
tion, it would be open to him to apply to 
the Court to have the suit for ejectment 
stayed, and in the meantime ho could 
file in his turn a suit for specific per¬ 
formance of the agreement, and after 
having got a duly registered document, he 
could file the same in the first suit and 
thus completely sustain the plea that the 
plaintiff is not entitled to the relief asked - 
see p. 351 (of 29 Mad). This view has 
been approved by their Lordships of the 
Privy Council in a recent case, A riff v. 
Jadunath Majumdar (5). That being so, 
we have to see whether in the present 
case, if this question had been raised in 
its proper form before the trial Court, it 
would not have been open to defendant 
1 to adopt the procedure suggested in the 
cases I have mentioned. At the time of 
filing the written statement—in fact even 
at the time of the delivery of the judg¬ 
ment by the trial Court—the right of de¬ 
fendant 1 to sue for specific performance 
had not become barred by limitation. 

That being so, there is no real substance 
in the contention raised by the learned 
advocate for the appellant before us that 
defendant 1 had no manner of right to 
continue in possession. Further, if it is 
open to a person in the position of defen¬ 
dant 1 to apply for the adjournment of 
the suit with a view to file a separate 
suit m his turn for specific performance 
and get a registered document the posi 
tion of defondant 1 in the present case 
is suroly better, for defendant 1 has as a 
matter of fact obtained a registered deed 
Lx. 2, from defendant 2 in pursuance of 
the agreement, Ex. 3. That boingso, the 
jabsenco of a registered dood in favour of 
defendant 1 at the time of melcharth to 


(3) A. I. R. 1921 Mad. 213 = 02 I. 0. 380=4^ 
Mad. 344. 

(4) [1905] 29 Mad. 330= 1C M.L.J. 395 (P B ) 

(5) A. I. R. 1931 P. G. 79=131 I. 0. 762=5£ 
I. A. 91=58 Cal. 1235 (P. 0.). 


the plaintiff should not betaken, in the 
circumstances, to stand against the rights 
of defendant 1. 

It was also suggested that after the 
grant of Ex. A in favour of the plaintiff by 
defendant 2 on 5th January 1919, the docu¬ 
ment, Ex. 2, which defendant 1 got from 
defendant 2 on 19th December 1920,should 
not be taken to have really conveyed the 
rights now in dispute to defendant 1. 
This technical plea was not raised in any 
of the lower Courts, nor was it raised be¬ 
fore the learned Judge of this Court ; nor 
do we find it specifically raised in the 
grounds of the Letters Patent appeal, 
either. In these circumstances, we think, 
that there is some force in the contention 
raised by the learned advocato for the 
respondent that such a matter should not 
be allowed to be raised for the first time 
here at this stage of the litigation. In 
the circumstances I do not think that wo 
should allow this new point to be raised 
for the first time here. If it had been 
raised in proper form in the trial Court, 
it would have been open to defendant 1 
to file a suit for specific performance 
against the plaintiff also to have a docu¬ 
ment similar to Ex. 2 executed by the 
plaintiff to defendant 1. I accordingly 
overrule the main contention raised by 
the learned advocate for the appellant. 

The next point raised by him related 
to the finding on the question of notice. 
It was argued that defendant 1 was in 
possession only as a mortgagee, and that 
a kanam should be taken to be a mortgage 
and not a lease. It is too late in the day 
to raise such a contention. It has been 
held that a kanam is a combination of 
both a mortgage and a lease, and some of 
the recognized incidents of kanam could 
not be explained but for the fact that it 
also partakes of the incidents of a lease ; 
for example, the question of the forfeiture 
of the term in case the kanamdar denies 
the title of the jenmi-demisor. However 
looking into the contents of the docu¬ 
ments in question before us, Ex. 1, it is 
stylod a “kanam kuzhikanain deed ” 
Under it, express authority is conferred 
on defendant 1 to plant coconut trees 
etc. Io say that in those circumstances 
Lx. 1 evidences only a mortgage, and that 
the question of notice should bo decided 
on that basis only, is, we think, not 
quite correct. 

Then it was further argued that, even 
assuming that Ex. I is a combination of 
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a mortgage and a lease, yet the inference 
sought to be drawn on behalf of defen¬ 
dant 1 from the possession of the land 
by defendant 1 is too far-fetched and 
that the principle of constructive notice 
should not be extended to such cases. 
We find that the doctrine of construc¬ 
tive notice of the rights of a person in 
possession has been discussed in several 
decisions that were quoted before us : 
Daniels v. Davison (6), Faki Ibrahim 
v. Falci Gulam (7), Babasah v. Muhamed 
Alcbar (8), Annalath Chathu v. Ven- 
(jadan Pakker (9), Balchand Mahtor v. 
Bulaki Singh (10). S. 27, Specific Relief 
Act, was also referred to. But it was 
argued that those were cases where the 
question arose as between the lessee in 
possession and a purchaser of the pro¬ 
perties and it was contended that some 
of the learned Judges who had to con¬ 
sider this question expressed the opinion 
that the doctrine had probably been pres¬ 
sed too far. 

But having regard to the incidents of 
the transaction evidenced by Ex. 1 and 
having regard to the fact that with refe¬ 
rence to holdings under a kanam kuzhi- 
kanam and other similar demises, the 
tenants do, as a matter of fact, expect 
renewals, and renewals are granted in a 
very large majority of cases, we think 
that with reference to a case like the one 
before us it is not a case of extension of 
the doctrine referred to. I may note that 
the legislature lias recently recognized 
the practice and conferred a legal right 
on the part of the kanam holders to a 
renewal of such demise on certain terms. 
Having regal'd to this usual practice, I 
think that the present is not a case of 
extension of the principle already recog¬ 
nized in several cases quoted before us. 

I may also refer to Hunt v. Luck (11) (at 
p. 433), and the decision of the Privy 
Council in Barnhart v. Greenshields (12), 
at pp. 32 and 33. The learned Judge who 
heard the second appeal thought that it 
was not a case of extension of the doc¬ 
trine if he applied it to the kuzhikanam 
in question, and we are not satisfied that 

(6) 16 Yes. 249 

(7) A. I. R. 1921 Bom. 459 = 60 I. C. 986 = 45 

Bom. 910. 

(8) A.I.R. 1923 Mad. 563=73 I. 0. 297. 

(9) L191G1 34 I. C. 906. 

(10) A. I. R. 1929 Pat. 284 = 117 I. C. 170 = 

8 Pat. 316. 

(11) [1902] 1 Ch. 428 = 71 L. J. Ch. 239 = 86 

L.T. 68=1 S.E.C. (n.s.) 234=50 W. R, 291. 

(12) U855] 9 Moo. P. C. 18. (P.O). 
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any sufficient reasons have been shown 
as to why we should differ from that 
opinion. I accordingly overrule this 
contention also of the learned advocate 
for the appellant. 

It was finally argued before us that a 
kanam is a mortgage and that specific per¬ 
formance of an agreement to grant a . 
kanam should not be decreed by the 
Courts. There is however a recent deci¬ 
sion of Krishnan Pandalai, J., reported in 
Unniri Rutty v. Narayana Chettiar, 
A.I.B. 1929 Mad. 777, where a substan¬ 
tially similar question arose for decision, 
and the learned Judge held that it can¬ 
not he said that the transaction of kanana 
well known in Malabar is in essence one 
of loan or mortgage. I agree with that ( 
decision of the learned Judge. In the 
case before us, we have got the specific 
conditions of the letting, namely, that 
defendant 1 should plant trees and other¬ 
wise enjoy the property. The argument 
that a suit for specific performance of an 
agreement to grant a loan would not ordi¬ 
narily be decreed by Courts is, in our/ 
opinion, not applicable to a transaction 
similar to the one before us. I am there-] 
fore unable to agree with this contention 
of the appellant. 

I would accordingly dismiss the Let¬ 
ters Patent appeal with costs. 

Reilly, J .—I agree with my learned 
brother on all points. There are only 
three matters on which I should like to 
say a few words. 

I agree with the decision of Krishnan 
Pandalai, J., in Unniri Rutty v. Narayana 
Chettiar that in proper cases there 
is no difficulty in making a decree for 
specific performance of an agreement to 
grant a kanam. And in this particular 
case, if there had been a suit for spe¬ 
cific performance, there would have 
been no difficulty at all, as what de¬ 
fendant 1 would have been seeking 
would have been, not the grant of an 
original kanam, but merely a renewal of 
a kanam, which he already held and for 
which no further advance was to be made 
but on the contrary he was paying a con¬ 
siderable manusham. The principle, that 
no decree should be made for specific per¬ 
formance of a contract to advance or take 
a loan, in my opinion, does not apply to 
a case such as this. 

I agree too that we should not, at this 
stage of the case, drive defendant 1 to a 







1932 


Madras 309 


V ALIYA Kalyani v. Krisiinan (Reilly, J.) 


suit for specific performance of the agree¬ 
ment embodied in Ex. 3. As my learned 
brother has pointed out, in 1920 be got 
a renewal of the kanam deed, Ex. 2, and 
that contains the very terms which would 
have been contained in any kanam deed 
which he could have got executed as a re¬ 
sult of a suit for specific performance. It 
is true that Ex. 2 was executed by defen¬ 
dant 2, not by the plaintiff. But in a 
suit for specific performance the plaintiff 
would have been ordered to execute a 
similar kanam deed in his favour ; and 
everything that the plaintiff could have 
properly urged in such a suit she was 
at liberty to urge and she did urge 
in this suit. I think there is no necessity 
at this late stage to require defendant 1 
to sue for specific performance. 

Ramesam, J., was of opinion that the 
plaintiff must be held to have had notice 
of the agreement, Ex. 3. It is not con¬ 
tended that she had actual notice. The 
finding is that she had constructive notice. 
Ramesam, J., arrived at that finding by 
applying the principle that a purchaser, 
who finds a tenant in possession of land 
which he buys, must be held to have had 
notice of the conditions under which that 
tenant is in possession. There are plenty 
of cases to that effect, both in England 
and in this country. Ramesam, J., has re¬ 
lied particularly on Daniels v. Davison 
(6) and upon Barnhart v. Grcenshieldsi 12) 
and a number of cases in this country in 
which Daniels v. Davison (6) has been 
followed. Now all those cases relate to 
the notice which must be imputed to a 
purchaser of land. Daniels v. Davison (6), 
as has been recognized frequently, carries 
that principle to great lengths. In that 
case the purchaser, who knew that there 
was a tenant in possession, was held to 
have had notice that the tenant had in 
his pocket an agreement from the vendor 
to sell the very property to him, a thing 
that one would hardly expect of a tenant. 
That case goes very far; and learned 
Judges in England have sometimes said 
that they would certainly not extend the 
doctrine of notice to a purchaser any fur¬ 
ther. But here we are dealing with some¬ 
thing quite different. The question is 
whether the plaintiff, having obtained a 
lease from defendant 2, must be imputed 
with notice of an agreement to renew ob¬ 
tained by the prior lessee, whose term 
was still running That seems to me very 
diff erent from the caseof a purchaser, who, 


finding a tenant in possession, does not 
care to make inquiries about the tenant’s 
rights. With very great respect I doubt 
whether the English cases quoted are of 
use to us in this particular matter; and, 
if I may say so, we should be very care¬ 
ful about applying to this country English 
decisions in regard to notice, and we 
should do so only when we are quite sure 
that the circumstances are really similar. 
When we apply the principle of construc¬ 
tive notice—that a man has notice be¬ 
cause, if he had made reasonable inquiries, 
he would have ascertained the facts and, 
if he has not ascertained the facts, he lias 
been guilty of gross negligence—we must 
carefully regard all the circumstances of 
the case and of the country and of the 
people to whom we are going to apply 
that principle. 

I am not sure myself that one could 
say generally in this country that, if a 
man took a lease, the term of which was 
to start on the expiry of an existing term 
held by some other person, it was his 
duty as a reasonable man to inquire whe¬ 
ther that other person had an agreement 
for renewal in his pocket and that he 
would be guilty of gross negligence if lie 
failed to make an inquiry about that. But 
in this case we are dealing with Malabar, 
and we are dealing with the case of a per¬ 
son who takes a melkanam, the term of 
which is to begin after the expiry of the 
kanam still in force; in her own docu¬ 
ment the terms of the kanam in force are 
set out, and she knows that the kanam- 
dar is in possession. Now can anyone 
who is acquainted with Malabar say that 
the melkanamdar has no reason to sup¬ 
pose that the kanamdar in possession is 
likely to be hoping for a renewal ? No¬ 
body could say that. Can anybody say that 
the melkanamdar as a reasonable person 
could be unaware that the sitting kanam¬ 
dar may very well have approached the 
jenrni and have asked for a renewal and 
may very well have got an agreement for 
renewal already? I agree with my learned 
brother that, when we are dealing with 
Malabar we must remember Malabar con¬ 
ditions; and I have no doubt whatever 
that the melkanamdar, the plaintiff, if 
chose to make no inquiry whether defen¬ 
dant 1 had obtained an agreement for re¬ 
newal, was merely choosing to shut her 
eyes, and having done that she cannot say 
that she had no notice. Therefore I agree, 
not on the strength of Dajiiels v. Davi- 
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son (6) or Barnhart v. Greenshields (12), 
or the other cases quoted by Ramesam, J., 
but on an application of the doctrine of 
constructive notice which appears to me 
to be appropriate to the conditions in the 
part of the country with which we are 
concerned in this case, that the plaintifl 
had notice of Ex. 3. I agree with my 
learned brother that this appeal should 
be dismissed with costs. 

P.lt.s./K.N. Appeal dismissed. 

A. I. R. 1932 Madras 310 (1) 

Madhavan Nair, J. 

Krishnavenamma — Plaintiff Peti¬ 
tioner. 

v. 

Krishna Sastrulu and another —Defen¬ 
dants—Opposite Parties. 

Civil Revn. Petn. No. 14 of 1929, Deci¬ 
ded on 5th January 1932. 

Madras Hindu Religious Endowments Act 
(2 of 1927), S. 69—Yeomiah allowance gran¬ 
ted by Government to temple does not come 
under “income”. 

It is only from the income of the temple pro¬ 
perty that contribution may be levied under 
S. 69., Yeomiah allowance granted by the Gov¬ 
ernment to a temple does not come within the 
meaning of the term “income” but being a fund 
paid by the Government fora specific purpose, i.e., 
for the deeparathanahand naivedyam expenses of 
a temple cannot be used for paying the amount 
claimed by the Religious Endowments Boar 

under S. 69. L P 310 0 2] 

K. Srinivasa Jiao —for Petitioner. 

V. Baleraman —for Opposite Pai ties. 

Judgment.—This civil revision P - 
tion arises out of a suit institute . 
plaintiff who is a pujari of a tenip 

the recovery of 1low.nce 

Xr^^btains Rom the Gov¬ 
ernment. The amount pgd hy the Gov¬ 
ernment is Rs. 70. R s - 1 ". *' ° . 

amount claimed by the p am 1 
deposited in Court by the defendants- 
trustees. The question relates only to 
the liability to pay a sum of Rs 52-9-0. 
The plea of the defendants is that this 
amount has been paid by them along with 
other amounts to meet the contribution 
levied by the Religious Endowments Board 
under S. 69, Religious Endowments Act 
and that they are not therefore liable to 
pay this amount to the plaintiff. They 
state that they had to pay this amount 
to the Board as the plaintiff who is in 
possession of the temple lands did not 
pay anything for meeting the demand 
made by the Board. Under S. 69, Reli¬ 
gious Endowments Act, provision is made 


for levying contribution from the income 
of a temple. It is only from the income 
of the temple property that contribution 
may be levied under this section. It is 
clear that yeomiah allowance granted by 
the Government to the temple cannot 
come within the meaning of the term 
income”. Evidence in the case makes 
it clear that this amount is paid by the 
Government for a specific purpose, i.e., 
for the deeparathanai and naivedyam ex¬ 
penses : see D. W. 1. If that is so, 
and this fact is not disputed, then I can¬ 
not understand how that fund can be used 
for paying the contribution claimed by 
the Board under S. 69. The respondents 
learned advocate argues that the income 
of lands held by office-holders of the 
temple comes within the meaning o m 
term “income”, and, as the peti loner 
holds lands belonging to the temple and 
has not made any contribution, he is enti¬ 
tled to use the yeomiah allowance for the 
purpose of meeting the demand under 
S. 69. I cannot accept^ this argument. 
What is strictly not an income of the 

temple cannot be touched by the trustee 
for the purpose of making the contribu¬ 
tion under S. 69. If the lands held by 
the petitioner are liable for paying the 
contribution, the trustee should realize 
the amount from the lands, or leave the 
Board to realize it in whatever manner it 
thinks fit. In my opinion he can on no 
ground utilize the funds granted by the 
Government to the temple for a specific 
purpose, for meeting the claim under 
S. 69. In these circumstances I must set 
aside the order of the lower Court. The 
result is that the plaintiff will be entitled 
to recover from the temple the sum of 
Rs. 52-9-0. The decree of the lower 
Court is modified to this extent. In other 
respects the civil revision petition is 
dismissed. Each party will bear his or 
her own costs throughout. 


p.r.s./r.m. 


Order set aside. 


A. I. R. 1932 Madras 310 (2) 

Reilly and Anantakrishna 
Ayyar, JJ. 

Azhagaperumal Pillai — Defendant ' 
Appellant. 

v. 

Basa Pillai and others —Plaintiffs 
Respondents. 

Letters Patent Appeal No. 316 of 1926, 
Decided on 14th August 1931, 
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Adverse Possession—Break in—Decision of 
-survey officer does not dispossess any party 
— Survey and Boundaries Act (1923). 

Neither the decision of the survey officer nor 
the planting of stones in accordance with it in 
proceedings under the Act dispossesses any party; 
nor could it make any legal break in existing 
possession so as to render ineffective for purposes 
of limitation any adverse possession running at 
its date : ( Case 'law referred). [P 311 G 1] 

N. Sivaraviakrishna Ayyar —for Ap¬ 
pellant. 

K. V. Ramachandra Iyer —for Respon¬ 
dents. 

Judgment.—Mr. K. V. Ramachandra 
Iyer for the plaintiffs has supported the 
decision of the learned Judge by contend¬ 
ing that in the proceedings under the 
Survey and Boundaries Act in 1923 there 
was a finding that plaintiff 2 was then in 
possession of the land. Plaintiff 2, in his 
petition to the survey authorities, alleged 
that his neighbour (apparently defendant 1 
or defendant 6) had trespassed on the land. 
Defendants 1 and 6 contended that they 
and their predecessors had been in posses¬ 
sion for 40 years. The Head Surveyor 
decided in favour of plaintiff 2 and marked 
out the land accordingly, but recorded no 
findings as to possession at the time of 
the proceedings. On appeal, the Sub- 
Assistant Director of Survey, after exam¬ 
ining the settlement records, said : 

"the contention of the appellants is not true and 
docs not deserve any consideration,” 
and dismissed the appeal. Wo cannot 
find that his decision rested on any find¬ 
ing that defendants 1 and 6 were not then 
in possession, or had not been in posses¬ 
sion long enough for the purpose of defen¬ 
dant 7 in this suit, so definite as to 
operate as res judicata in this suit. Nor 
oan we agree with the learned Judge that 
the decision of the survey officer could 
have effect to stop any possession adverse 
to the plaintiffs which might then be run¬ 
ning in favour of defendants 1 and 6. 
Neither the decision of the survey officer 
nor the planting of stones in accordance 
with it in proceedings under the Act ipso 
facto dispossesses any party; nor could it 
make a legal break in existing possession 
iso as to render ineffective for purposes of 
limitation any adverse possession running 
1 at its date. We do not agree with Mr. 
Ramachandra Ayyar that that is the effect 
of tho opinion of the Full Bench in Muthi- 
rulandi Poosari v. Sethuram Aiyar (l). 
Our view on this point is supported by 
the opinion of Ramesam, J., in Kuppu. 

(1) [.1919] 42 Mad. 425=60 I. 0. 43. 
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swami Iyer v. Venkatasami (2), and that 
of Benson and Krishnaswarai Ayyar, JJ. 
in S. A. No. 1102 of 1909. It would be 
very extraordinary if the survey officer’s 
decision could hive such a result a 
result which would follow no decision of 
a civil Court that a party had or had not 
title: cf. Subbayya Pandaram v. Mahom- 
mad Mustapha Maracayar (3), and 
Singaravelu Mudaliar v. Chockalinga 
Mudaliar (4). 

This appeal is allowed and the decree 
of the Subordinate Judge is restored with 
costs here and in second appeal. 

p.r.S./k.N. Appeal allowed. 

(2) A. I. R. 1923 Mad. 29=70 I. 0. 672. 

(3) A. I. R. 1923 P. C. 175=74 I. C. 492=50 
I. A. 295=46 Mad. 751 (P. C.). 

(4) A. I. R. 1923 Mad. 88=70 I. C. 994=46 
Mad. 525. 


A. I. R. 1932 Madras 311 

Reilly and Anantakrisiina 
Ayyar, JJ. 

( Vadde) Venkataswami and another — 
Defendants—Appellants. 

v. 

( Bommaraju) Venkatasubbayya and 
others^- Plaintiff's—Respondents. 

Second Appeals Nos. 717, 1541 and 1893 
of 1925, Decided on 14th September 1931. 

Registration Act (1908), S. 28— Particular 
item of property included in sale deed merely 
for getting deed registered in particular 
office of Sub-Registrar — Both vendor and 
vendee joining in fraud on Registration De¬ 
partment—No relief could be given to plain¬ 
tiff bringing suit for recovery of certain items 
covered by sale deed on allegation that docu¬ 
ment was not validly registered and conse¬ 
quently not binding on him—Fraud. 

As a general rule plaintiS cannot plead bis own 
fraud or illegal act as a basis of his claim or as a 
necessary step towards the success of his claim. 
His position in the matter is not mado bettor by 
showing that the defendant has joined him in 
the fraud or illegal act or by fraud or illegal act 
not being pleaded but coming to light in tho 
course of tho trial of the suit or even in the hear¬ 
ing of an appeal. There is no exception to tho 
general rule oven whore the fraud or illegality 
disclosed is in contravention of some rule of pub¬ 
lic policy embodied in a statute. (.P 313 G 1] 

The parties included a particular item of pro¬ 
perty in a sale deed not belonging to tho vendor 
and not intended by any of the parties to tho 
deed to pass to the vendee simply with a view 
to get the deed registered in the particular office 
of a Sub-Registrar. Bath the vendor and the 
vendee joined in the fraud. It was also found 
that the fraud was effected and the vendor got 
his money and tho vendee was put in possession. 
A suit was brought for recovery of certain items 
of property covered by the sale deed on tho alle¬ 
gation that the document was not validly regis¬ 
tered and could be ignored. 
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Held : that the plaintiff being himself a party 
to the fraud on the Registration Department 
could not be allowed to plead or take advantage 
of any illegality in the registration of tli3 deed : 
35 Gal . 551 (P. C.) t Rel. on . ; A. I. R. 1914 P. C. 
67 and A. I. R. 1921 P. C. 8, Dist. (Other 
case law referred ). [P 314 G 1] 

JR. Rajagopala Iyengar for B. Somayya 
— •for Appellants. 

V. S. Narasimhachari for P. Venkata- 
ramana Rao and Y. Suryanarayana — lox 
Respondents. 

Facts.—In this case the plaintiff sued 
for partition and recovery of a quarter of 
six items of property, which he alleged 
belonged to his maternal grandfather, 
Karavadi Ramaswami, who died in 1860. 
Ramaswami left a widow, Mahalaksh- 
mamma, who lived until 1892, and three 
daughters, Rangamma, Kamakshamma, 
and Lakshmamma. Lakshmamma died 
before her mother Mahalakshmamma. 
Rangamma lived until about 1910. Ka¬ 
makshamma lived until 1919. The plain¬ 
tiff and defendant 43 were the surviving 
sons of Rangamma. Defendant 41 was 
the surviving son of Lakshmamma. The 
other defendants were alienees or r0 P re ' 
sentatives or transferees of alienees. J-he 
District Munsif who tried the suit, made 
a decree that the plaintiff and his bro¬ 
ther, defendant 43, were entitled to re¬ 
cover each one-fourth of two plots ■» 

it™ yr rr^toth^i^ 

defendants 3 to 10 of Es 750 and also 
that the plaintiff was entitled to one- 
fourth of item 5. The rest of the suit 
he dismissed. The plaintiff and defen- 
cTants 2 to 4 appealed to the ouboidinate 
Judge, who made a decree that the plain¬ 
tiff was entitled to one-fourth of that 
part of item 1 much the greater part of it 
which was not included in Ex. 1, but dis¬ 
missed the plaintiff's suit otherwise, so 
far as it was before him, including that 
part of it in which he had succeeded be¬ 
fore the District Munsif in respect of a 
part of the property covered by Ex. 1. 
There was no appeal before the Subordi¬ 
nate Judge about item 5, and so the Dis¬ 
trict Munsif’s decree in respect of that 
item stands. 


Against the Subordinate Judge’s decree 
three second appeals have been preferred 
to this Court. In S. A. No. 1541 of 
1925 the plaintiff appealed against the 
Subordinate Judge’s decree so far as it 
was against him in respect of the land 
covered by the sale deed Ex. 1 and in res¬ 


pect of item 2. Defendants 2 to 6, 9 and 
10 appealed in S. A. No. 1893 of 1925 and 
defendants 11 and 12 in S. A, No. 717 of 
1925 against the Subordinate Judge’s de¬ 
cision in favour of the plaintiff in regard 
to that part of item 1 not included in the 
sale deed Ex. 1. (After return ofGndings, 
his Lordship delivered the following judg¬ 
ment). 

Reilly, J .—It is not now disputed that- 
all the property concerned in the suit, as- 
has been found by the lower Courts, was- 
the property of Karavadi Ramaswami at 
the time of his death in 1860 and that 
after his death Mahalakshmamma had 
only a widow’s interest in it. The sale- 
deed Ex. 1, which I have mentioned, was 
dated 7th September 1908 and was exe¬ 
cuted by Rangamma and her three sons 
then living, the plaintiff, defendant 43 
and an elder brother, Venkatapayya now 
dead. It %vas in favour of defendant 1, 
who is now represented by defendants X 
to 4 as his legal representatives and by 
other contesting defendants as transferees- 
from him. Ex. 1 is a registered docu¬ 
ment ; but in it a small item of one cent 
is included which never belonged to the 
vendors and which it has been found was- 
never intended by any of the parties to 
Ex. 1 to pass to the vendee. It was in¬ 
cluded only for the purpose of getting the 
document registered in a particular Sub- 
Registrar’s Office, in which no sale deed 
relating to the other items, which were- 
intended to be transferred, could hav& 
been registered. The plaintiff in his 
plaint pleads that the inclusion of item 4- 
in the document and getting the document 
so registered in an office where otherwise- 
it could not have been registered was a* 
fraud on the registration law and that 
therefore the document has not been 
validly registered and he can ignore it. 

On the facts there is no doubt that that 
was a fraud against the Registration Act. 
The evidence is in effect that the plain¬ 
tiff, his brother, defendant 43 and defen¬ 
dant 1, the vendee, all joined in that 
fraud. The District Munsif and the Sub¬ 
ordinate Judge therefore found that Ex. 1 
was not validly registered and had no 
legal effect. Before us a contention has 
been raised for the contesting defendants 
that the plaintiff cannot plead his own 
fraud in that way and that, even if this- 
fraud had come to the notice of the Court 
otherwise, no relief could be given to the- 
plaintiff in the suit on that basis but that 
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the maxim in pari delicto potior est cov- 
ditis defcndentis el possidentes should be 
applied. It cannot be denied that as a 
general rule a plaintiff cannot plead his 
own fraud or illegal act as a basis of his 
claim or as a necessary step towards the 
success of his claim. His position in that 
matter is not made better by showing 
[that the defendant has joined him in the 
fraud or illegal act or by the fraud or 
illegal act not being pleaded but coming 
to light in the course of the trial of the 
suit or even in the hearing of an appeal. 
Gascoigne v. Gascoigne (l) and Scott v. 
Drown (2). In the latter case the plain¬ 
tiffs sued on an illegal contract involving 
an indictable offence. The illegality was 
not pleaded, and, although the trial Judge 
noticed it he did not let it affect the dis¬ 
posal of the case before him. It was the 
Lords Justices in the Court of Appeal 
who themselves took the point. Smith, 
L. J., said : 

If a plaintiff cannot maintain his cause of 
action without showing, as part of such cause of 
action, that he has been guilty of illegality, then 
the Courts will not assist him in his cause of 
action.” 

and he applied the maxim in pari delicto 
potior est conditis possidentis. Lindley, 
L. J., said : 

It matters not whether the defendant has 
pleaded the illegality or whether he has not. If 
the evidence adduced by the plaintiff proves the 
illegality, the Court ought not tc assist him.” 

I do not think there can be any doiiht 
about the general rule. But it has been 
suggested that there is an exception when 
the fraud or illegality disclosed ie in con¬ 
travention of some rule of public policy 
embodied in a statute and that, if that 
is so, the plaintiff may bo allowed to 
vindicate the law and public policy to 
his own profit ill spite of his own frau¬ 
dulent or illegal act. So far as I 
understand the matter, there is no such 
exception. In Cottington v. Fletcher (3), 
the plaintiff was a Papist who owned an 
advovvson, i. e., the right to present to a 
living in the Church of England. By a 
Statute, William and Mary, C. 26, no 
Papist can present to a living in the 
Church of England, nor can anyone who 
holds an advovvson in trust for a Papist. 
To protect his pro perty Cottington as- 

(1) 119181 1 Q.B. 223=87 L.J. K.B. 333=118 
L.T. 347=34 T.L.R. 1G8. 

(2) 11892] 2 Q. B. 724=61 L. J. Q. B. 738=4 
Rang. 42=67 L. T. 782=41 W. R. 116=57 
J.P. 213. 

(3) 11740] 2 Atk. 156. 


signed the advovvson to Fletcher under 
an arrangement that Fletcher should hold 
it in trust for him, and Fletcher presen¬ 
ted to the living defendant 2 in the case. 
Subsequently Cottington became a con¬ 
forming protestant, and he then sued for 
a re-assignment of the advovvson. Lord 
Hardwicke indicated his opinion that, 
if Fletcher had raised a demurrer that 
Cottington could not plead his fraud 
against the law in that way, Fletcher 
would have succeeded. The report of 
that case is not very full, but in MucJc- 
leston v. Brown (4), Lord Eldon, com¬ 
menting upon the case, expressed strongly 
the same view, though he appears to 
have doubted whether the report was 
correct in another respect. There it will 
be seen that Cottington was disclosing a 
contravention of what was regarded as a 
matter of the highest public policy, and 
yet he would not have been allowed to 
do so if objection had been raised. In 
Curtis v. Perry (5). Chiswell, a member 
of Parliament, had allowed ships bought 
by his partner, Nantes, with partnership 
money to be registered in the name of 
Nantes alone in order that they might be 
used for contract with the Government 
in violation of the Contractor’s Act, 
under which no member of Parliament 
could have any interest in any contract 
with the Government. Lord Eldon said: 

1 he moment the purpose to defeat the policy 
of the law by fraudulent concealing that this 
was his (ChisweH's) property is admitted, it is 
very clear he ought not to be heard in this Court 
to say that it is his property.” 

And there the rule was applied, al¬ 
though there had been a fraud against 
another Statute also, 34, Geo. 3, C. 68, 
under which the name of the owner of 
every ship had to be registered. But no 
vindication of public policy even in those 
very important matters could avail 
against the general rule. In the same 
case Lord Eldon quoted an unnamed and 
reported case, in which Lord Kenyon 
dismissed a bill for the reconveyance of 
property given by the plaintiff to his 
son as a nominal qualification for a seat 
in Parliament in fraud of a Statute re¬ 
garding qualifications for Parliament. In 
none of those cases was the fact that the- 
confession of fraud would have disclosed 
the contravention of an important rule 
of public policy embodied in a Statute 
treated as having any effect in qualifica- 

4] [18011 6 Ves. 52=5 R. R. 211. 

5) (.1801] 6 Ves. 740. 










314 Madras VENKATASWAMI v. VENKATASUBBAYYA (Anantakrishna Ayyar, J.) 1S32 


tion of the general rule. It will be ob¬ 
served that Cottington was trying by 
his plea to undo the evasion of a Statute 
and thereby to recover his property, al¬ 
most exactly what the plaintiff is trying 
to do in respect of Ex. 1 in this case. 

Can we suppose that there is any spe¬ 
cial sanctity about the Registration Act, 
which would bring in an exception to the 
general rule ? No doubt the registration 
of a sale deed in the proper office is a 
matter of public policy. But it can 
hardly be suggested that it is a matter of 
higher public policy than the questions 
dealt with in the cases I have quoted. 
Why should the plaintiff, who has joined 
in the fraud in this case, be allowed to 
profit by it or to plead it ? Is it a matter 
of overmastering public policy that the 
vendee under Ex. 1 should not be allowed 
to remain in possession because Ex. 1 was 
not validly registered. I think a recen 
amendment of the law by the legislature 
shows that there can be no such over¬ 
mastering public policy ^ connexion 
with the Registration Act. Under b o 
(a) recently added to the Transfer of 1 io- 
perty Act a vendee, who has g ot ,°" ly .;. 
unregistered sale deed, may protect his 

M h Jp-videa thrt 

complied with, we cannot say that it is 
even a matter of public policy that the 
vendee under Ex. 1 should not be allowed 
to remain in possession. In my opinion 
/the plaintiff cannot be allowed to plead 
|or take advantage of any invalidity in the 
registration of Ex. 1. Ex. 1 on its face 
is a validly registered document, and for 
the purpose of this case wo must treat it 
as such. 


Anantakrishna Ayyar, J. — Under 
Ex. 1, four items of properties are pur¬ 
ported to be sold to defendant 1. Item 4 
covered by Ex. 1, is one cent of inam dry 
land situate in Chadala village attached 
to the Ongolo Sub-Registration District; 
whereas items 1, 2 and 3, Ex. 1 are lands 
attache! to^Kothapatnam Sub-Registra¬ 
tion District. The document was pre¬ 
sented to the Ongole Sub-Registrar fox- 
registration and was registered by him. 
The allegation in para. 3 of the plaint re¬ 
garding this matter was as follows : 

“ Besides this, whereas defendant 1 should 


have got the said document registered at Kotha* 
patnam, he got it registered at Ongole by 
including unjustly and fraudulently some other 
properties unnecessarily. Hence the said docu¬ 
ment is not at all valid in law and defendant 1 
cannot acquire any right whatever under the said 
document.” 

Defendant l’s plea was that item 4 
also was sold to him but that the plain¬ 
tiff and others re-purchased from defen¬ 
dant 1 the one cent of land (item 4) on 
payment of a small amount and are in 
possession thereof. 

Both the lower Courts have held that 
parties to Ex. 1 could never have inten¬ 
ded that item 4 should form part of 
the property conveyed by the documen , 
and that it could never have been inten¬ 
ded that any title should pass thereunder 
in item 4--one cent—that the executants 
of Ex. 1 had no shadow of title to that 
one cent and that defendant 1 also must 
bo taken to have been aware of the same. 
It was for the convenience of the plain¬ 
tiff, and his brother defendant 43 who 
was emploved at Ongolo and at their sug¬ 
gestion that item 4 was included in 
Ex. 1 and the document registered at 
Ongole. On these facts it was argued for 
the plaintiff that the registration of 
Ex. 1, is invalid in law. On behalf of 
defendant 1 it was argued that the plain- 
tiff was equally party to the fraud as de¬ 
fendant 1 and that it is not open to the 
plaintiff to allege his own fraud and 
claim relief on that basis. The plaintiff s 
learned advocate replied to this argument 
by saying that the Registration Act is a 
statute cf public policy, and that there 
could be no estoppel against the provi¬ 
sions of such a statute. Our attention 
was also drawn to the decision of the 
Privy Council in the cases reported in 
Harendra. Lai v. Haridasi Debi (. 6) and 
Viswanath Prasad v. Chandra Nara- 
yana (7). After having the question ar¬ 
gued before us, I have come to the con¬ 
clusion that it is not open to the plain¬ 
tiff in such circumstances to allege his 
own fraud and claim relief on that basis. 
In Broom's Legal Maxims, the maxim is 
quoted “ nemo allegans suam turj>itu- 
dinem audiendus est" —No one alleging 
his own baseness ought to be heard. An¬ 
other maxim is referred to, viz., nullus 
commodum capere potest de injuria 
sua propria —no one can take advan- 

(6) A. I. R. 1914 P. C. 67=23 I. C. 637=U 

I. A. 110=41 Cal. 972 (P.C.). 

(7) A. I. R. 1921 P. C. 8=63 I. C. 770=48 I. A. 

127=48 Cal. 509 (P.C.). 
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tage of his own wrong. It is also said : 
*' in Pari delicto, potior est conditio j)os- 
sidentis" —in equal fault, the condition of 
the possessor is more favourable. Vari¬ 
ous decisions have been cited in support 
of the principle underlying the above 
legal maxim, but I do not propose to go 
into the same. It is stated in Story’s 
Equity Jurisprudence, Vol. 1, S. 421 : 

“ la general, where parties are.concerned in il¬ 
legal agreements or other transactions whether 
they are mala prohibits or mala in se —Courts 
of equity following the rule of law as to parti¬ 
cipators in a common crime, will not interpose 
to grant any relief acting upon the known maxim: 
in pari delicto potior est conditio defen- 
dentis ct possidentis. The old cases often gave 
relief, both at law and in equity, where the party 
would otherwise derive an advantage from his 
iniquity. But the modern doctrine has adopted 
a more severely just, and probably politic and 
moral rulo, which is, to leave the parties where 
it finds them, giving no relief and no counten¬ 
ance to claims of this sort : see also Edn. 3, 
Story’s Equity Jurisdiprudence by Rendall, 
S. 298.” 

In Raghupati v. Nrishongi (8) Sir Asu- 
tosh Mookerjee, J., discussed this ques¬ 
tion. The learned Judge in addition to 
quoting some English authorities also 
quotes the following passages from certain 
American decisions : 

“ The law leaves the parties to such a contract 
as it found them. If either has sustained a loss 
by the bad faith of a particeps criminis, it is but 
a just infliction for premeditated and deeply 
practised fraud, which when detected, deprives 
him of anticipated profits, or subjects him to 
unexpected losses. Ho must not expect that a 
judicial tribunal will degrade itself by an exer¬ 
tion of its powers, by shifting the loss from the 
one to the other, or to equalize the benefits 
or burthens which may have resulted by the 
violation of every principle of morals and of laws. 
Or, as Chancellor Walworth states it : 

"Wherever two or more persons are engaged 
in a fraudulent transaction to injure another, 
neither law nor equity will ’interfere to relievo 
■either of those persons as against the other from 
tho consequences of their own misconduct.” 

In Scott v. Brown (2) the Court of ap¬ 
peal made certain observations which are 
relevant to tho present case. Lindley, L.J. 
said: ex turpi causa non oritu action. 

1'his old and well-known maxim is founded 
on good sense, and expresses a clear and well re¬ 
cognized legal principle, which is not confined to 
indictablo offences. No Court ought to enforce an 
illogal contract or allow itself to be made tho 
instrument of enforcing obligations alleged to 
arise out of a contract or transaction which is 
illegal, if the illegality is duly brought to the 
notice of tho Court, and if tho porson invoking 
tho aid of tho Court is himself implicated iu the 
illegality. It matters not whother tho defendant 
has ploadod the illegality or whether he has not. 

(8) A. I. B. 192fTCat 90=711. 0. 1. 


If the evidence adduced by the pliintiff proves 
the illegality the Court ought not to assist him. 
If authority is wanted for this proposition, it 
will be found in tho well-known judgment of 
Lord Mansfield in Holman v. Johnson (9).’’ 

Lopes, L. J. quoted an extract from 
the judgment of Cockburn, C. J., in Beg- 
bie v. Phosphate Seioage Co. (10) at p. 499 
to the following effect: 

‘‘The plaintiff cannot present his case to the 
jury without necessarily disclosing the unlawful 
purpose in furtherence of which this money was 
paid.” 

It has to be observed that though the 
illegality of the contract was not pleaded 
by the defendant, the point was taken by 
the Court and acted upon. 

A. L. Smith, L. J. observed at p. 734: 

"Now, how does the law stand upon the sub¬ 
ject ? If a plaintiff cannot maintain his cause of 
action without showing, as part of such cause of 
action, that he has been guilty of illegality, then 
the Courts will not assist him in his cause of 
action. This was decided in Taylor v. Chester (11) 
where the illegality was pleaded, and also in 
Begbie v. Phosphate Sewage Co. (10) where it 
was not pleaded, but, the fraud being apparent, 
the Court would not interfere.” 

In Petheperumal v. Muniandi Ser- 
vai (12), the Privy Council held that the 
contemplated fraud must, according to 
the authorities, have been effected and 
that then, and then alone, does the frau¬ 
dulent grantor or giver, lose the right to 
claim the aid of the law to recover the 
property he has parted with : see p. 559. 

In the present case tho fraud has been 
effected, the plaintiff has got bis money, 
and the defendant was put in possession 
of the properties. Therefore the plaintiff 
could not be given relief. Reference may 
be made to a decision of this Court in the 
case reported in Janu Sait v. Ramasioami 
Naidu (13). There the plaintiff entered 
into a contract for the purchase of rice in 
violation of rice control regulations The 
rice purchased was subsequently comraan- 
dered by the Government under the regu¬ 
lations. It was held that tho purchaser 
was not entitled to recover the portion of 
the price paid by him to tho defendant 
by reason of such commandeering when it 
was proved that both the plaintiff and de¬ 
fendant knew of those restrictions and 
were parties to the illegal contract. Phil¬ 
lips, J., observed at p. 568 (of 18 L. W.) 

“when both parties aro iu pari delicto, tho 
maxim in pari deli cto potior est conditio j>ossi- 

(9) 1 Cow. 343. 

(10) [18761 10 Q. B. 491=44 L. J. Q. B. 233. 

(11) [1870] 4 Q. B. 309=38 L. J. Q. B. 225. 

(12) .1908] 85 Cal- 551=35 I. A. 98 (P.O.). 

(18) A. I. R. 1923 Mad. 026=72 I. C. 735. 
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dentis applies and the Courts will not assist the 
plaintiff to recover in such a case.” 


Devadoss, J. observed at p. 576 as fol¬ 
lows: 

‘‘In this case, the contract has been fully com¬ 
pleted and the plaintiff who seeks relief on the 
ground of fraud, is not entitled to it, as I find on 
the evidence that he was not deceived as regards 
the terms of the license, and his conduct in get¬ 
ting rice without a licence to buy in Negapatam 
was in violation of the rules framed in the in¬ 
terests of the public. This point is fatal to the 
plaintiff’s case and he is entitled to no relief.” 

See also Jones v. Merionethshire So¬ 
ciety (14) at p. 182. where Lindley, L. J., 
observed; 

‘‘The plaintiff is not entitled to relief in a Court 
of equity on the ground of the illegality of his 
own conduct : in order to obtain relief in equity 
he must prove not only that the transaction is 
illegal but something more; he must prove either 
pressure or undue influence. If all that he proves 
is an illegal agreement, he is not entitled to re¬ 


lief.” 

Some very early English decisions were 
also cited to us in which the Court made 
similar observations that the plaintiff in 
such circumstances would not be given 
any relief when he has to plead his own 
fraud as part of his cause of action. 

The fraud in this particular case hav¬ 
ing been effected, as already mentioned, 
it is enough to rely on the decision in 

Petheperumal v. ^ uniaud \ l ScrV ?'-\)n- 

are not really applicable to the exact 
point that we are now considering The 
Question there was not whether the plain¬ 
tiff could be allowed to set up his own 
fraud, but whether registration was pro¬ 
perly’and validly effected when the ques¬ 
tion arose with reference to third parties. 
P.R.S./P.N._ O rder accordingly. 

7u) 118921 1 Ch. 173=61 L. J. Ch. 138=65 
L. T. 685=40 W. R. 273=17 Cox. C.C. 389. 
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Curgenven, J. 

( Taiyyati) Vasudevan Nambiyar and 
others —Plaintiffs—Appellants. 

v. 

( (Jnnikatungi) Nedungathiripad and 
others —Defendants—Eespondents. 

Appeal No. 248 of 1929, Decided on 
21st October 1931. 

(a) Civil P. C. (1908), O. 11, R. 21— Appeal 
is competent even against order dismissing 
suit under R. 21 notwithstanding that judg¬ 
ment and decree are passed. 

When an order is made under the provisions 
of O. 11, R. 21 dismissing the suit and simul¬ 


taneously with that order judgment and decree 
are passed, notwithstanding that an appeal lies- 
against the decree itself, an appeal is competent 
against order that the suit should be dismissed. 

LP 317 C n 

(b) Civil P. C. (1908), O. 11 R. 21 and 

O. 6, R 5 — Provision quoted in dismissing, 
suit being O. 11, R. 21—Order however being 
in substance under O. 6, R. 5—In judging of 
its appealability Court should look to sub¬ 
stance. 

Where the provision of the law quoted in dis¬ 
missing the suit is O. 11, R. 21, but everything 
points to the order itself in substance and in 
intention having been one under 0. 0 R. 5 in 
judging of the appealability of order the Court, 
has to look to the substance of it rather than the 
provisions of law under which it purports to have 
been made: 19 I.C. 448; A.I.R. 1921 Mad. 41«. 
A.I.R. 1930 LahAGB, Rel.on .; A.I.R- 1921 i. 
599; 23 Mad. 517; 28 Mad. 127, RcJ. IP 318 0 1. 

C. S. Swaminathan for Appellants. 

K. Kutti Krishna Menon and Kunlu 

Krishna Menon— for Respondents. 

Judgment— This is an appeal against 
an order of the Subordinate Judge ot 
Ottapalarn dismissing the plaintiff s suit 
for his failure to comply with the terms 
of a previous order calling upon him to 
supply certain information in response 
to interrrogatories filed by the defendants. 
Two preliminary objections have been 
taken to the maintainability of the ap¬ 
peal. It is said in the first place that 
the appellant should have appealed nob 
against the order but against the decree 
and judgment which were passed simul¬ 
taneously with that order. It is true 
that in the ordinary course the dismissal 
of the suit was embodied in a judgment 
and a decree, but O. 43, R. 1 (0, Civil 

P. C., provides for an appeal against an 

order under R. 21, O. 11; and supposing, 
for the purpose of this point that the 
order under reference fell within that 
provision, I think that an appeal is con¬ 
templated not only against the decree it¬ 
self but against an order that the suit 
should be dismissed; or to put it in other 
way, that the dismissal of the suit is by 
an order under R. 21, 0.11. and that tho 
provision quoted makes it appealable. 
The mere circumstance that it neces¬ 
sarily involves the dismissal of the suit,, 
and therefore that it brings into exis¬ 
tence a decree, is not, I think, conclusive 
against this point of view because " 0 
find that O. 43, R. 1 provides for appeals 
against orders which similarly _> n '° 
the dismissal of a suit:—see for i 0S a ° v 
Cl. (b) —(an order under O. 7, * • , 

Cl. (e)—(an order under O- 10, ®\_ on) 
Cl. (h)—(an order under O. lb. 
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I am not prepare! to hold accordingly 
that it js not open to a party against 
whom an order under 0. 11, R. 21, Civil 
P. C., has been passed to appeal against 
(that order notwithstanding that it has 
resultel in the dismissal of the suit. 

The second preliminary point contains 
a good deal more substance. It is that 
the order of the Court dismissing the 
suit must be deemed to have been passed 
in virtue of the failure of the plaintiff to 
comply with an order under 0. 6, R. 5, 
Civil P. C. That order enables the 
■Court to call upon a party to furnish a 
further and better statement of the 
nature of the claim or defence, or further 
and better particulars of any matter sta¬ 
ted in any pleading. Now the suit was 
one for a lump sum of money estimated 
at Rs. 15,000, and complaint was made 
by the defendant that the plaint did not 
disclose in, reasonable detail the particu¬ 
lars upon which that claim was founded. 
Accordingly, two months after the filing 
of the plaint, and before the written 
statement was filed, a petition was filed 
under O. 6, R. 5 requesting the Court to 
pass an order directing the plaintiff to 
state certain additional particulars con¬ 
tained in an affidavit which, it was aided, 
were absolutely necessary considering the 
nature of the suit and which the plaintiff 
was bound to give in the plaint. The 
Court thereupon passed an order which 
it headed “ O. 6, R. 5, Civil P. C ” in 
the terms required, adding that the in¬ 
formation sought might be put into the 
form of interrogatories. After the inter¬ 
rogatories were filed an order was passed 
in justification of calling upon the plain¬ 
tiff to answer them and the reasons given 
were that in this plaint he had given no 
details of the money spent, or the dates 
of disbursements, and that his claim was 
only in the form of a consolidated amount. 
It was added that he was bound to dis¬ 
close the purpose for which the alleged 
disbursements were made and then only 
the defendants could say how far the 
claim was justiliel. I take that to mean 
that tli9 defendants could not be called 
upon to answer the plaint by a written 
statement unless they had that informa¬ 
tion. Accordingly the plaintiff was asko l 
to answer the interrogatories as a means, 

I take it, of rendering more precise the 
statement made in the plaint. It has 
been sought to argue that because the 
matter was put into the form of interro¬ 


gatories, it was intended that O. 11 and 
not O. 6 should apply to this proceeding. 
I do not think that there is anything in 
the term “interrogatory” to lead necessari¬ 
ly to that conclusion. It is true that it is 
used in O. 11 and not in O 6; but in the 
first place, it is only synonymous with 
question” and, in the second, it is evi¬ 
dent from the Court’s own heading of its 
order that it intended at that stage to 
proceed under O. 6 and not under O. 11. 
I have been asked to infer from the na¬ 
ture of the questions administered that 
they were more in the nature of eliciting 
evidence than of filling up gaps in the 
pleadings, but I have been through them 
together with the plaint, and it appears 
to me that the information asked for 
might very well have been expected to be 
found originally in the plaint and, in 
fact, that in several respects, such as 
questions with regard to the inclusion of 
interest, of salary and of the particulars 
of special expenses, suits, customary ex- 
penses, etc., that they should have been 
included in making the original claim. 

To comply with the Court’s order the 
plaintiff was given a considerable time 
for furnishing answers to these questions 
and having, in the view of the Court, 
failed satisfactorily to comply with its 
order, the suit was eventually dismissed; 
and the main ground for claiming that 
the order dismissing the suit was under 
O. II, R. 21, is an express statement in 
the order itself that it was dismissed 
under that order. That no doubt, taken 
by itself, is prima facie evidence of the 
intention of the Court, but I do not think 
it is conclusive of the nature of the pro¬ 
ceeding and so of the order which was 
actually passed at the close of it. The 
main reason for holding that O. 6 and 
not O. 11 applies is undoubtelly the stage 
of the suit at which the application was 
made. It was made, as I have said, very 
shortly after the plaint was filed and 
before the written statement was filed 
and clearly in order that the defendant 
might have materials upon which to 
prepare it. Now it cannot be said that, 
generally speaking, the Court is justified 
in calling upon a party to answer inter¬ 
rogatories, which are in the nature of 
eliciting evidence, under O. 11 at that 
stage; whereas there can be no question 
that at that stage it is perfectly proper 
to remedy a defect in the pleadings by an 
order under R. 5, O. 6. It is abundantly 
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clear that at any rate when it started out 
the lower Court intended its order to be 
of that character. The learned Subor¬ 
dinate Judge does indeed seem to have 
lost sight of that circumstancec and may 
no doubt have been misled by the form 
in which the information was sought, but 
as I have said the mere fact that that 
was by question and answer is not any 
conclusive test. Having regard to all the 
circumstances, I am clear that the appli¬ 
cation was one under O. 6, R. 5 that the 
original orders were passed upon it under 
that rule and that the order dismissing 
the suit would have been a perfectly legal 
order to pass for a failure to comply with 
the terms of that rule. This has been 
hold recently by Reilly and Cornish, JJ., 
in The Nedungadi Bank v. The Official 
Assignee of Madras (l), and indeed it is 
difficult to see what other course a Court 
could adopt upon the failure of a plaintiff 
to furnish the information required by 
R. 5 except to dismiss the suit. In all 
these circumstances I think that although 
the provision of law quoted in dismissing 
the suit was O. 11, R. 21, everything 
points to the order itself in substance and 
in intention having been one under O. 6, 
R. 5. That being so, it is, I think, clear 
|that in judging ol the appealability of an 
order we must look to the substance of it 
rather than to the provision of law under 
which it purports to have been passed. 
This principle has been acted upon in 
several cases in this Court, such as Man- 
gayya v. Sriramulu (2), Ghengaru v. Ra¬ 
man Nayar (3), as well as in a recent 
Lahore case, A I.R. 1930 Bah. 468. There 
are other decisions, of which Muthiah 
Chettiar v. Govinddoss Krislmadoss (4), 
which follows Abdul Rahiman Sahib v. 
Ganapathi Bhatta (5) and Lutchmanan 
Chetty v. Ramanthan Chetty (6), are ex¬ 
amples, but those are not, I think, cases 
in which the order under reference might 
have been passed under some other pro¬ 
vision of the Code. They were cases in 
which the Court, although purporting to 
act under a certain provision, had in fact 
no power to pass such an order and it 
was held nevertheless because the order 
purported to be under an appealable rule 
of the Code, an appeal would lie against 

(1) A.I.R. 1030 Mad. 473=53 Mad. 645. 

(2) L1913] 1‘J 1.0. 448. 

(3) A.I.R. 1921 Mad. 417=63 I.C. 961. 

(4) A.I.R. 1921 Mad. 599=45 Mad. 919 (FB.). 

(5) [1900] 23 Mad. 517=10 M.L.J. 305. 

(6) [1905] 28 Mad. 127=14 M.L.J. 436. 


it. My conclusion accordingly is that I 
must treat this case as closing,with an 
order passed under R. o, 0. 6 and that 
being so no appeal is allowed against it 
by the Code. The appeal is accordingly 
dismissed with costs. 

p.r.S./p.n. Appeal dismissed. 
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Anantakrishna Ayyar, J. 

R. Gopalaswami Naidu —Petitioner. 

v. 

K. Sakalaguna Naidu — Opposite 
Party. 

Civil Revn. Petn. No. 652 of 1931, 
Decided on 14th October 1931. 

Presidency Small Cause Courts Act(15ot 
1882), S. 41—Ejectment suit is maintainable 
though lessor is mortgagee and mortgagor the 
lessee — Execution of both mortgage and lease 
on same day is immaterial. 

Where after the execution of a mortgage with 
possession the mortgagee leased out the property 
to the mortgagor on the same day by a . separate 
rent deed with a stipulation of ejectment with¬ 
out notice, on nonpayment of the rent, the lessor 
mortgagee can file a suit for ejectment in tho 
Presidency Small Causes Court: A. I. II. 1921 
Bom. 285, Dist.\ 9 Mad. 57, Foil. [P 320 C 2) 

K. K. Sridliaran— for Petitioner. 

S. Ramacliandran —for Opposite Party. 

Order.—This is a revision petition 

filed by one Gopalaswamy Naidu who was 
the respondent in an application lor eject¬ 
ment filed against him in the Small Cause 
Court, Madras, by one Sakalaguna Naidu 
who is the respondent before me. Hie 
facts are these: On 4th March 1916 the 
petitioner before me, i. e., Gopalaswamy 
Naidu executed a mortgage deed in favoiu 
of Sakalaguna Naidu. The document pur¬ 
ports to be in some respects a combina¬ 
tion of simple and usufructuary mortgage. 
The mortgagee was to have possession of 
tho mortgage property, but there are cer¬ 
tain stipulations therein regarding the in¬ 
terest to be paid on the principal amount. 
On the same date a deed of rental agree¬ 
ment was entered into between the mort¬ 
gagor and the mortgagee under which the 
mortgagor was to remain in possession 
of the property on payment of a rent 
of Rs. 22-8-0 per mensem and the lease 
was to enure for a term of three years 
and there are also other conditions in the 
deed of rental agreement. 

There is a provision in that documen 
that, in case of a failure to pay ien as 
stipulated therein, the mortgagee was en¬ 
titled to posrossion of the propert> e ' 
without giving notice to quit or °° 1 
demanding ossession. On the allega 
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that rent was allowed to fall in arrears, 
the mortgagee under the rights secured 
by the deed of rental agreement aforesaid 
applied to the Small Cause Court, Mad¬ 
ras, under S. 41, Presidency Small Cause 
Courts Act to eject Gopalaswamy Naidu. 

The main plea, as I am informed, urged 
in the lower Court was that the Small 
Cause Court had no jurisdiction to pro¬ 
ceed under S. 41 of the Act, though from 
the lower Court's order it is not clear that 
the objection was put in that exact form 
before it. The learned Judge of the Small 
Cause Court held that having regard to 
the fact that a separate deed of rental 
agreement was executed, and having re¬ 
gard to the condition in that deed men¬ 
tioned by me already, and rent being in 
arrears, Sakalaguna Naidu was entitled to 
apply under S. 41, and he accordingly 
directed the ejectment of Gopalaswamy 
Naidu. The present revision petition is 
filed against that order. On behalf of Go¬ 
palaswamy Naidu his learned advocate 
argued before me that the deed of mort¬ 
gage and the deed of rental agreement are 
both dated 4th March 1916, that they 
should be treated as part and parcel of 
one and the same transaction, and that 
being so, whatever rights Sakalaguna 
Naidu may have should be taken to be 
those under the mortgage and therefore 
S. 41 would not apply to the present 
case. On behalf of Sakalaguna Naidu, the 
respondent before me, his learned advo- 
cato argued that the contention urged on 
behalf of the petitioner does not take full 
notice of the fact that in the present case 
in addition to a deed of mortgage there 
is also a separate deed of rental agreement 
and that in such cases it is open to the 
lessor (because ho must be so styled in 
law when wo havo to examine critically 
the rights of the parties at this stage) to 
enforco his rights under the rontal agree¬ 
ment if for any reason he thought fit to 
do so. As I was informed that such tran¬ 
sactions are common in this city, at the 
outsot I inquired of the learned advocates 
who appearod beforo me whether there 
havo been any previous decisions on this 
question. The loarned advocate for the 
respondent only mentioned that such 
ojectmont applications based on such 
leases wore common‘but that tho matter 
has not come up for direct adjudication 
befort tho Courts. In tho circumstances, 
in disposing of the question raised, I must 
proceed on tho wording of S. 41, Presi¬ 


dency Small Cause Courts Act. The 
learned advocate for the petitioner argues 
that the present case is governed by S, 19 
of the Act and not by S. 41. S. 19 speaks 
generally of suits for the recovery of im¬ 
movable property. A specific provision 
covering some cases is made by S. 41, 
That section enacts: 

“ When any person has had possesion of any 
immovable property situate within the local limits 
of the Small Cause Court's jurisdiction and of 
which the annual value at a rack rent does not 
exceed Rs. 2,000 as the tenant, or by permission, 
of another person, or of somo person through 
whom such other person claims, and such te¬ 
nancy or permission has determined or been witli- 

' ' l uch othor P erson m ay apply 
to the Small Cause Court fora summons against 

the occupant calling upon him to show cause. 

One of two things must be shown under 
S. 41, viz., that the respondent to tho ap- 
plication was either a tenant or a person 
who was occupying the property by the 
permission of another person and that 
such tenancy or permission has determi¬ 
ned or been withdrawn. In the case be¬ 
fore me, though it is no doubt true that 
the lease deed is in some way connected 
with tho mortgage, the very circumstance 
that the parties to tho transaction thought 

it proper or necessary to have a separate 
deed of rental agreement with specific 
conditions as in the present case, govern¬ 
ing their rights would prima facie show 
that Gopalaswamy Naidu should bo taken 
to be a tenant for the purpose of S. 41. 
In any event after the execution of the 
usufructuary mortgage deed by him in 
favour of Sakalaguna' Naidu possession 
passed to Sakalaguna Naidu and Gopala¬ 
swamy Naidu should be taken to have 
been subsequently in possession only with 
the permission of Sakalaguna Naidu. That 
permission has been withdrawn admit¬ 
tedly. It therefore seems to me that the 
present case comes within the scope of 
S. 41 of the Act. The learned advocate 
for the petitioner drew my attention to a 
case in Bhaichand Kirparam v. Ran- 
chhoddas Hanchharam (l), and in parti¬ 
cular to tho passage at p. 180. The fol" 
lowing passage from the judgment of 
oliah, J., was read to me: 

“ 11 . is clear 1 in m y opinion that the claim for 

NSTnK t n M nd , r - Dt / r05!0 UDder the mortgage. 

f ° r r ° Ut aS a,so for Possession 
was based upon the rent note ; but the rent note 

itsolf was the result of tho mortgage and tho 

claim based thereon must be taken to arise under 
the mortgage.” 

—ThejiugationJha^aro se for dire ct doci- 

(1) A. I. R. 1921 Rom. 285=45 Bom. 174, 
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•sion in that case was whether the equity 
■of redemption of the mortgagor in the 
property mortgaged, which was sold in 
-Court auction and purchased by the mort¬ 
gagee in execution of a decree for rent 
■obtained by him on the basis of a rent 
deed similar to the one before me, still 
vested in the mortgagor. The learned 
Judges held that such a sale would be ir¬ 
regular having regard to the provisions 
of O. 34, R. 14, but that the mortgagor 
should seek his remedy under S. 47 of the 
Code in the circumstances. It seems to 
me that there are some observations pro¬ 
bably more direct to the point in a deci¬ 
sion of our own Court in the case re¬ 
ported in Sivarama v. Subramanya (2). 
There also there was a mortgage and a 
lease, and the mortgagee argued that he 
was entitled to a charge on the property 
not only for the principal amount of the 
mortgage but also in respect of the rent 
■for which he has obtained a subsequent 
decree in a suit for rent. The question 
arose between the first mortgagee and a 
later second mortgagee : the contention 
of the second mortgagee was that in the 
circumstances the first mortgagee was 
entitled to a charge on the property only 
to the extent of the principal amount of 
his mortgage. The lower Courts in that 
■ case had upheld the contention of the first 
mortgagee. On second appeal to the High 
Court, Hutchins and Parker, JJ., re¬ 
versed the decision of the lower Courts ; 
and at p. 60 they make- the following 
observations which seem to help me to 

decide the case here : 

“By letting the mortgaged properties to the 
mortgagors under the stipulation that they 
should pay rent in lieu of interest, the respondent 
elected to convert the interest into rent. No 
doubt such a course has its advantages ; but he 
is not entitled to those advantages and also to 
the advantage of treating the sum conditioned to 
be paid as if it were interest. He sued for it as 
rent, and not as interest ; and under the terms of 
the decree, directing the sale of the property, 
the sum now in question was awarded to him as 
rent. There is no foundation for the contention 
that arrears of rent are a charge on the land as 
against an encumbrance.’’ 

Applying those observations to the case 
before me the arrangement between the 
parties has its own advantages. The 
mortgagee, who may be called the lessor 
for the present purpose, had the advan¬ 
tage of enforcing his rights under the 
lease deed without being under the neces¬ 
sity to have to enforce his rights under 
the mortg a ge document. If he would be 

(2) [1886] 9 Mad. 57. 
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entitled to recover rent as was held in 
Sivarama v. Subramanya (2) it seems 
to me that he would be entitled to re¬ 
cover possession also of the property, the 
other conditions being complied with. It 
therefore seems to me that Sakalaguna 
Naidu in the case before me would be en¬ 
titled to possession as soon as the ten¬ 
ancy was terminated or the permission 
withdrawn. Having regard to the word¬ 
ing of S. 41 it seems to me that the pre¬ 
sent case would come within the scope 
of that section ; and it being admitted 
that the tenancy has been terminated and 
the permission withdrawn, Sakalaguna 
Naidu was within his rights in having 
applied to the Court of Small Causes 
under S. 41, and that he was not bound 
to go to the City Civil Court to enforce his 
right to possession under his mortgage. 
This is the only point argued before me, 
and as I find myself unable to agree with 
the contention of the learned advocate 
for the petitioner, the revision petition 
will stand dismissed with costs. 

P.R.S./w.D. Revi sion dismissed. 
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Wallace, J. 

P. Seenappa Chetty — Petitioner. 

v. 

Emperor —Opposite Party. 

Cr. Revn. No. 508 of 1931, Cr. Revn. 
Petn. No. 451 of 1931. D/-10-12-1931. 

# Explosives Act (1884), Ss. 5 and 7 — 
Rr. 3 and 10 —“Throw downs” and “Chinese 
crackers are explosives.” 

Accordingly to the amendments to Rr. 3 and 10 
under Explosives Act even “throw downs” and 
“Chinese crackers” arc explosives. [P 320 C 2] 

A. Viswanatha Ayyar —for Petitioner. 

Public Prosecutor —for the Crown. 

Order. —There can be no doubt that, 
under the amendments to Rr. 3 and 10 
under the Explosives Act even “throw 
downs” and Chinese crackers are “explo¬ 
sives.” The previous rulings of this 
Court to the contrary were based on an 
oversight of the amendments, and can¬ 
not be regarded as now applicable. 

Technically then, the petitioner is 
guilty of the offence. But in the circum¬ 
stances petitioner may be forgiven for not 
possessing more knowledge on the point 
than learned Judges of the High Court. 
It would have been sufficient if he had 
been warned not to repeat the otlence. 
That I cannot do now, as he is absent. 
The fine is reduced to rupee one. The 
balance if paid will be refunded. 

P.R.S./r.m. Order accordingly . 
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Beasley, C. T. And Cornish, J. 

L. S. M. Govindaswami Pillai — Peti¬ 
tioner. 

v. 

Ramalingaswamy and others — Oppo¬ 
site Parties. 

Civil Misc. Petn. No. 59G2 of 1931, 
Decide! on 9th December 1931. 

Certiorari—Writ of, cannot be issued when 
other remedy is available. 

Whoro the Act gives an election officer juris¬ 
diction to examine the nomination papers and 
acrutinue them and listen to objections and hav¬ 
ing listened to those objections, to decide whe¬ 
ther the nomination papers should be received or 
rejected, the High Court cannot interfere with 
his decision by certiorari even if he were wrong 
as ho h\d jurisdiction to make the order and as 
that is a matter for which there is a remedy pro¬ 
vided by moans of an election petition. Certi¬ 
orari should ouly be granted when no other 
suitable remedy exists: A. I. R 1023 Mad. 475, 
Dist , {Case law referred). IP 321 C 2, P 322 C 2] 

K. Rajah Ayi/ar for E. Vinayaka Rao 
—for Petitioner. 

The Govt. Pleade? — for the Govern¬ 
ment. 

S. Muthia Mudaliar and K. P. Rama- 
Tcrishna Ayyar —for Opposite Parties. 

Beasley, C. J —This is an application 
for the issue of a writ of certiorari to the 
election officer, Tanjore Municipality. 
Tho petitioner was a candidate for elec¬ 
tion as Councillor to one of the Wards of 
the Tanjore Municipality. Under S. 49, 
District Municipalities Act, any person 
who is interested in a subsisting contract 
made with or any work being done for 
the Municipal Council except as share¬ 
holder in a company is disqualified for 
election as a Municipal Councillor. Under 
the rules made under that Act, tho offi- 
cer who has to deal with tho nomination 
papers of the candidates is (he election 
officer. His duty is to receive nomin- 
tion papers and under R. 7 (2) to exa¬ 
mine them and decide all objections which 
may ho made at tho time to any nomina¬ 
tion and either on such objection or on 
his own motion, after such summary in¬ 
quiry, if any, as ho thinks necessary re¬ 
ject any nomination on any of the grounds 
mentioned therein. One ground given is 
that a candidate is ineligible for election 
undor S. 48 or S. 49 of tho Act. Objec¬ 
tion was taken to the reception of tho 
nomination paper of the petitioner here 
on tho ground that he was disqualified un¬ 
der S. 49 of tho Act by the reason of tho 
fact that ho was intorcstol in a subsisting 
contract with the Municipal Council and 
1932 M/41 k 42 


the election officer after an inquiry re¬ 
jected the nomination paper finding that 
he was interestel in a subsisting contract 
with the Municipality. Hence this ap¬ 
plication for a writ of certiorari. 

On the last occasion we directed notice 
to the Government Ploader and other 
persons at the request of Mr. Vinayaka 
Rao, who then appeared for the peti¬ 
tioner here, and ordered an interim stay 
of the election. Respondent 1 here, of 
those other persons, was the only one 
who received notice and appears here by 
counsel. 

It is urged by Mr. Rajah Ayyar, that 
this is a proper case for the issue of a 
writ of certiorari. But the Government 
Pleader contends that it is not because it 
is only in cases where the Court or the 
Officer, whoso acts are sought to be made 
the subject of certiorari, has acted with¬ 
out jurisdiction or in excess of jurisdic¬ 
tion or assumed a jurisdiction which it or 
he ought not to have assumed, that a 
writ of certiorari can issue. The second 
point is that, even if he has acted in ex¬ 
cess of his jurisdiction, writ of certiorari 
is a discretionary remedy and one which 
will be seldom exercised. Thirdly, he 
argues that the discretion of the Court 
where it exists should not bo exercised 
in cases where there is another remedy 
to the hand of the petiticner. 

The first question to be decided here 
is whether the election officer had juris¬ 
diction, whether he acted in excess of it, 
or assumed a jurisdiction which ho ought 
not to have assumed. Clearly, the elec¬ 
tion officer had jurisdiction. The Act 
gives him jurisdiction, and him alone to 
examinethe nomination papers and sciu- 
tinizo them and listen to objections and 
having listened to those objections, to de¬ 
cide whether the nomination papers 
should lie received or rejected. This lias 
been the subject of a decision by the Cal¬ 
cutta High Court, even if it required any 
authority. Reference was made to 
Manindra Chandra v. Provesh Chandra 
(l), a decision of Sanderson, C. J., and 
Richardson, J., in an appeal which came 
up to them from a judgment of Page, J. 
There tho Returning Officer, after sum¬ 
mary inquiry, acceded to the objection 
raised that tho appellant there was not 
eligible for election to the Bengal Legis¬ 
lative Council on the croond that at the 

11/ A. 1. K. 1924 Cal. 101=79 I. O. 1042=51 
Cal. 279. 
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date of his nomination, he was a member 
of the Council of t-tate and rejected his 
nomination. It was held in the circum¬ 
stances that the High Court should- not 
interfere in the proceedings and question 
the validity of the Returning Officer’s de¬ 
cision. On p. 287 {of 51 Cal.) Page, J. 
says as follows: 

“In my opinion the duty to be performed by 
the Returning Officer under Regn. 21 is not 
ministerial but judicial, and the function with 
which he is thereunder entrusted is to entertain 
all objections duly made to nominations which 
have been properly presented to him under the 
rules, and to decide, having regard to such objec¬ 
tions, whether the nomination impugned is to be 
accepted or rejected ; provided always that he is 
not entitled to refuse a nomination except upon 
one of the grounds specified in Regn. 21. At the 
scrutiny of nominations on 11th October the Re¬ 
turning Officer rejected the nomination of the 
applicant on grounds land 3 of Regn. 21, because 
he found as a fact, that at the date of his nomi¬ 
nation, the applicant was a member of the 
Council of State. In my opinion, whether or not 
the applicant at the time was a member of the 
Council of State, and if so whether his nomina¬ 
tion paper ought to be rofused, were matters with¬ 
in tho ambit of his Returning Officer's jurisdic¬ 
tion, and it was his duty under the rules to de¬ 
cide them.’’ 

On appeal Sanderson, C. J., said: 

“The Returning Officer, in my judgment, con¬ 
sidered the question which was for his determi¬ 
nation, aud in considering that question, he bad 
to put an interpretation upon tho rules to which 
I have referred. lie may have put a wrong in¬ 
terpretation upon them. Or he may have put a 
right interpretation upon them. In those pro¬ 
ceedings, it is not for us to say whether ho was 
right, or whether he was wrohg. To my mind 
it is clear that he did not usurp a jurisdiction 
which he did not possess. He did not refuse a 
jurisdiction which was vested in him. Nor is it 
suggested that he was actuated by any mala fides 
or extraneous circumstances. The result is that 
in my judgment, this Court should not interfere 
in these proceedings and under these circum¬ 
stances. In my opinion that point alone is suffi¬ 
cient for the disposal of tho appeal.’’ 

It is in my view, too clear to really per¬ 
mit of any serious argument to the con¬ 
trary, that the election officer here was 
acting within his jurisdiction in deciding 
this question. That being so, the further 
question is whether he having had juris¬ 
diction to decide the case, this Court 
ought to interfere by means of a writ of 
certiorari. Upon this point there is a de¬ 
cision of the Queen v. St. Olave's District 

Board (2). There Campbell, L. C. J. says: 

“I am of opinion that the certiorari ougni not 
to have been granted, and that the rule to quash 
this order must be discharged. It is clear that 
the decision of the inferior tribunal, if on a point 
which it had jurisdiction to decide is final. And 
it seems that, on well established principles quite 


consistent with all that was said in Regina v. 
Bolton (3) iu this case the Metropolitan Board of 
Works had jurisdiction to decide whether the 

claimant had been an officer or not. 

Then if they having jurisdiction to inquire did 
think that de jure he was an officer and entitled 
to compensation, their order by which they de¬ 
termined that be was so aud awarded him com¬ 
pensation was within the Act, and not remove¬ 
able by certiorari.” 

It is quite unnecessary to refer to any 
other decisions to the same effect and 
they are very numerous. That being so; 
it seems to me that this Court clearly! 
cannot, and even if it could, interfere 1 
by certiorari with the decision of the' 
Election Officer. He may have been 
wrong. If he was wrong, then that is a 
matter for which there is a remedy pro-; 
vided by means of an election petition. 
It is argued that it is not an efficacious 
remedy, and that it is unjust to relegate 
the petitioner to that remedy, because all 
manner of things unfavoui-ablo to him 
might happen in the meantime. We have 
been referred to a decision ol this Court 
in Sarvothama Rao v. Chairman. Muni¬ 
cipal Council, Saidapct (4), a decision of 
Schwabe, C. J , and Wallace, J. What¬ 
ever may have been stated in that case, 
the observations there are, in my view, 
of no applicability here. Moreover, one 
of the learned Judges who was a party to 
the judgment, and who himself made 
some observations in the case, has in a 
later case explained those observations 
away to a great extent. In Desi Chettiar 
v. Chinnaswami Chettiar (5), a case iu 
which the facts were very closely similar 
to those in this, Wallace, J., says: 

“The petitioner is not without his remedy. 
His remedy lies in .an election petition which, we 
understand, he has already put iu. It is argued 
for him that that remedy which merely allows 
him to have set aside an election once held is not 
as efficacious as the one which would euable him 
to stop tho election altogether; and certain obser¬ 
vations Sarvothama Rao v. The Chairman, 
Municipal Council, Saidapet ( 4), at p. 600 (of 
47 Mad), are quoted. In the first place, we do 
not see how the mere fact that the petitioner 
cannot get the election stopped and has his re¬ 
medy ouly after it is over by an election petition 
will iu itself confer on him right to obtain a 
writ. In the second place, these observations 
were directed to the consideration of tbe propriety 
of an injunction in a civil suit, a matter with 
which we are not here concerned. And finally n 

may be observed that these remarks were made 

some years ago when the practice of individuals 
coming forwaid to stop elections in order that 


(3) 1 Q B. 66=4 P. & D. 010=5 J T ur , 7 

(4) A. I. «. 1923 Mad. 475= <3 I. C. 619—4 

Mad. 585. _ . 

(5) A.I.R. 1928 Mad. 1271=113 I.C. 874. 


(2) 120 E. R. 198. 
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their own individual -interests may be safe¬ 
guarded was not so common.” 

In my view the remedy for the peti¬ 
tioner here is to prefer hereafter an elec¬ 
tion petition, and if he is able to show 
that the rejection iof his nomination 
paper by the Election Officer was wrong, 
then, of course, the election will be set 
aside and he will have an opportunity of 
standing again for election to the Munici¬ 
pal Council. 

For these reasons in my opinion, this 
rule must bo discharged. This case I 
think is a lit on for the award of increa¬ 
sed costs to the respondents. I fix the fee 
to the Government Pleader at Rs. 250 
and the costs of respondent 1 at Rs. 75. 
The interim stay grante 1 is dissolved. 

Cornish, J. I am of the same opin¬ 
ion. It was admittel by the petitioner's 
counsel on the last occasion that the 
petitioner has a remedy by an election 
petition and therefore even if a case was 
made out for the issue of a writ of certio¬ 
rari, I do not think that the Court should 
exercise its discretionary power in favour 
of the petitioner, the rule being that 
certiorari should only be granted when no 
other suitable remedy exists: see Annie 
Besant v. Advocate-Genera', of Madras (6) 
(at p. 160 of 43 Mad.) But I do not 
think there is ground for the issue of 
certiorari in this case. The Election 
Officer is by the rules, empowerol, either 
on his own motion or on objection made 
to him that a candidate is disqualified 
under S. 49. to reject a nomination. That 
involves a power and duty of deciding 
whether in fact the candidate is so dis¬ 
qualified. The Election Officer is the 
tribunal appointed by the Act and the 
rules for this purpose. It has been argued 
that the order of the Election Officer 
holding that the petitioner is disqualified 
by reason of being interested in a contract 
witli the Municipal Council is wrong. 
But the decision of a tribunal does not 
become without jurisdiction because it is 
wrong; and unloss there is some manifest 
dofoct of jurisdiction in the order of the 
tribunal, the Court will not quash it. 
Beg v. St. Olave's Board of Works (2) and 
The Colonial Bank of Australia v. Will an 
(7). Even if the conclusion of the Elec¬ 
tion Officer was erroneous upon the facts 
before him, b e had jurisdiction to make 

(G) A I. R 1)19 P. c. 31=52 1. 0. ‘20y=-2u"Cr 
L.T 593=46 I.A. 176=43 Mud. 11G (P.C.). 

(7) 113741 5 C. P. 417=43 L. J. P. C. 39=30 
L.T. 237=22 W.R. 51G. 


the order and there is no room for inter¬ 
ference by certiorari. 

P.R.S./k.n. Petition dismissed. 
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Beasley, C. J. and Cornish, J. 

Valjee Kanjce & Co. —Appellants. 

v. 

Horsoolcdas-Balakrishnadoss — Respon¬ 
dents. 

Original Appeal No. 35 of 1929, De¬ 
cided on 7th October 1931, against 
decision of Kumaraswarai Sastri, J., D/- 
8th August 1929, in C. S. No. 733 of 
1923. 

Nogotiable Instruments Act (1881), S. 35- 
Defendant demanding payment of dis¬ 
honoured hundis on representation that he 
is either holder or endorser—Plaintiff paying 
amount Plaintiff can recover if representa¬ 
tion is untrue—Person not endorsing his 
name on bill cannot even enforce payment. 

If a person delivers a bill to another without 
endorsing his own name upon it, he does not 
subject himself to the obligations of the law 
merchant; ho cannot be sued on the bill either 
by the person to whom he delivers it or by any 
other. As he does not subject himself to the 
obligations, he is not entitled to tbo advantages 
also, i. e., he cannot enforce against others a 
liability on the bills to which he himself is not 
subject. It is only hollers or endorsers, who 
have been made liablo to a succeeding holder, 
that can demand payment of amount due on 
dishonoured hundis. Where therefore a person 
is made to pay the amount on the representation 
that the defendant was either a holdor or en¬ 
dorser, he is entitled to receive the sum so paid 
if the representation made to him is found to be 
untrue: Van Wort v. Wolley, 3 B. ft O. 439, 
FoU - [P 324 0 2] 

V. V. Srinivasa Aiyangar for V. C. 
Gopalaratnam and B. Swaminatha 
Aiyar— for Appellants. 

K. S. Krishnastoami Aiyangar , D. B. 
Venkatesa Aiyar, S. B. Krishnama- 
chariar and N. T. Shamanna—lov Res¬ 
pondents. 

Judgment. The defendants are the 
appellants. They were sued by the plain¬ 
tiffs to recover a sum of Rs. 12,000 paid 
to them in respect of three hundis aggre¬ 
gating in value Rs. 14,948. The plain¬ 
tiffs based their claim on three grounds: 
misrepresentations, failure of considera¬ 
tion, and breach of contract. We think 
they were entitled to succeed on the first 
of these grounds. 

The hundis in question were drawn by 
a man named Venkatasubba Rao on one 
Ohara, of Kobe in Japan, against a ship¬ 
ment of fibre. Subha Rao negotiated the 
bills with the plaintiffs and the plaintiffs 
negotiated the bills with defendants for 
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Bs. 11,800 odd. Defendants in their turn 
transferred the bills to Itoh & Co., a firm 
in Japan, together with the bills of lading 
relative to the shipment. The drawee 
dishonoured the bills and they were duly 
protested. Notice of dishonour was given 
by defendants to plaintiffs by letter 
dated 9th September 1920 calling upon 
them to pay to the defendants the full 
amount of the hundis with interest. The 
defendants sent a reminder to the plain¬ 
tiffs on 23rd October 1920. A further 
reminder was sent on 3rd November 1920 
which produced a cheque for Bs. 12,000 
from the plaintiffs. In their letter ac¬ 
knowledging the receipt of this sum defen¬ 
dants wrote : 

“ We have pleasure to acknowledge your cheque 
for Its. 12,000 as part payment of the above 
hundis being dishonoured. Kindly favour us 
with your cheque for the balance sum with in¬ 
terest due thereon at your earliest convenience. 
Wo will return the dishonoured hundis to you 
on receipt of same in due course. ” 

The plaintiffs therefore sent a further 
cheque for Bs. 137-8-0 representing the 
balance after deducting Bs. 1,200 already 
paid by them to defendants from Bupees 
11,801 received on negotiations plus 
Bs. 336-5 3 overdue interest on that sum, 
and wrote : 

“ This scttlos the affair aud we request you to 
return us the dishonoured hundis by return ; 
otherwise wo will make you liable for all damages 

sustained by us. " 

The defendants’ retort was that the 
plaintiffs had promised to pay the full 
amount of Bs. 14,948 and that this sum 
was payable by them to the defendants. 

We think there can be no doubt upon 
the correspondence between the parties 
that the defendants were representing to 
the plaintiffs that they were entitled 
either in their capacity of holders or of 
endorsers who had been made liable to a 
succeeding holder, to demand payment of 
the amount due on the dishonoured bills 
from plaintiffs, and that on receipt of 
payment defendants would return the 
dishonoured instruments to the plaintiffs. 
It is equally clear that the plaintiffs were 
induced by those representations to make 
the payment of Bs. 12,000 to the defen¬ 
dants, and that they would not have 
made that payment had they known the 
true position, that the defendants were 
not entitled to make them liable on the 
bills and that defendants had no prospect 
of being able to return the bills to them. 

The facts were that after the plaintiffs 
negotiated the bills with defendants, the 
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defendants had transferred the bills by 
delivery to Itoh, with authority to collect 
and to appropriate the amount due thereon 
in payment of a claim by Itoh against 
defendants upon some other dealings. 
When therefore the bills were dishonoured 
by the drawee Ohara, the defendants were 
not the holders. Itoh was the holder. 
He was the person entitled in his own 
name to the possession of the bills and to 
receive or recover the amount due thereon 
from the parties to the bills, within the 
definition in S. 8, Negotiable Instruments 
Act. Itoh retained the bills and was 
retraining the goods in the exercise of a 
lien which he claimed to have in respect 
of money alleged to be due to him from 
defendants for breach of contract. And 
it appeared in the course of the hearing 
of this appeal that the bills are even now 
in Itoh's power and possession. 

Further, the defendants were not en¬ 
dorsers of the bills. They were trans¬ 
ferors by delivery ; and a transferor by 
delivery is not liable on the instrument : 
vide S. 58 (2), Bills of Exchange Act. It 
is true that there is no provision in the 
Negotiable Instruments Act correspond¬ 
ing to' S. 58 (2). But this section simply 
embodies the law-merchant which was 
explained by Abbott, C. J., in Van Wort 
v. Wolley (i) at p. 445 a3 follows : 

“ If a person delivers a bill to another without 
endorsing his own name upon it, he does not 
subject himself to the obligations of the law- 
merchant ; he cannot be sued on the bill either 
by tho person to whom he delivers it or by any 
other. And as he does not subject himself to the 
obligations, we think ho is not entitled to the 
advantages. Not being an endorser the defen¬ 
dants would not be liable on the bills, as provided 
by S. 35. Negotiable Instruments Act, to a suc¬ 
ceeding holder ; and consequently the defendant? 
would have no right to enforce against the plain¬ 
tiffs a liability on the bills to which they them¬ 
selves were not subject. ” 

The alternative argument that the 
plaintiffs were liable to the defendants 
under the agreement (Ex. C) is answered 
by the terms of the agreement. The 
plaintiffs undertook to refund to the de¬ 
fendants the sum representing interest 
and stamp if Ohara objected to the inclu¬ 
sion of that sum, and they also undertook 
to refund “any reduction,” made by Ohara 
from the invoice amount for whatever 
reason.” The meaning is quite clear, and 
to take the words “reduction for what¬ 
ever reason’ to include the dishonour o 
the bills on Ohara would be. in our view, 

(1) 3 B. & C. 439=5 D. A R. 374=3 L. J. (o.s.) 

K. B. 51. 
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to' put an unwarrantable construction 
upon them. 

There was accordingly no obligation 
on the plaintiffs to pay when they made 
the payment of Rs. 12,000 to the defen¬ 
dants, and as the money was paid as a 
result of the defendants’ misrepresenta¬ 
tions, the plaintiffs were entitled to re¬ 
cover it. The decree in their favour for 
Rs. 12,000 with interest at 9 per cent 
from the date of demand, viz., 10th March 
1922, will therefore stand. But the lear¬ 
ned Judge also gave the defendants on 
their counter claim a decree for Rs. 2,948 
with interest being the difference between 
the amount paid by the plaintiff to defen¬ 
dants, i. e., Rs. 12,000 and Rs. 14,948, 
the amount of the bills. For the reason 
already given the plaintiffs were not 
liable to the defendants upon the bills, 
and this part of the decree will bo set 
aside. The result is that the appeal is 
dismissed with costs and the plaintiffs’ 
memorandum of objections will be allowed 
with costs. The respondents w‘\U have 
the costs of the counter claim in the 
Court below. 

C. M. P. No. 191 of 1930. 

Application to admit documents dis¬ 
missed without costs. 

P.R.S./k.N. Order accordingly. 
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Venkatasddba Rao and Walsh, JJ. 

K. M. Parthasarathi Chetty —Appel¬ 
lant. 

v. 

Secy, of State and another —Respon¬ 
dents. 

Letters Patent Appeal No. 119 of 1927» 
Decided on 29th October 1931, against 
decision of Waller, J., D/- 5th January 
1927, in C. C. C. Appeal No. 57 of 1925. 

(a) Madras Salt Act (1889), Ss. 41 and 43 

Section 43 does not create personal liability 

J urchaser is not personally liable after 
sa.t is allowed to leave factory after payment 
of correct duty. 

There is nothing in S. 43 which creates any 
personal liability. Whoro the Act casts no per¬ 
sonal liability on a purchaser of salt, it would 
not bo reasonable to hold him personally liable 
for duty on salt under a particular rule of the 
Salt Manual. A person not the licensee but the 
purchaser cannot bo personally liable for the duty 
on salt which is not even inside the factory buo 
baa been allowed to leave it after paying what 
was considered the correct duty. [P 827 C lj 

(b* Interpretation of Statutes — Fiscal 
enactment. 

Fiscal enactments must bo construed strictly 
in favour of the subject. [P 327 C 1] 
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V. Radhakrishnaya —for Appellant. 

The Govt. Pleader —for Respondents. 

Walsh, J. The plaintiff in this case 
the appellant before us purchased 800 
maunds of salt from one Ghengalvaroya 
Chetty who was a salt licensee at Cove- 
long Factory, Chingleput District. He 
applied on 27th February 1923 for per¬ 
mission to remove the said 800 maunds 
and obtained the same. But on account of 
certain restrictions made by the Govern¬ 
ment authorities as to the hours of re¬ 
moval he could not remove the salt till 
1st March 1923. On that day the salt- 
tax had been increased by another Rupee 
1-4-0 per maund. This sum was not col¬ 
lected from the plaintiff at that time and 
the salt was taken away. A demand for 
the payment of the sum of Rs. 1,000 was 
made on 23rd March 1923 and although 
he denied the liability, he paid the 
Rs. 1,000 under protest as ho was threa¬ 
tened with coercive process and in order 
to avoid attachment and loss of his pro¬ 
perty. He brought this suit against the 
Secretary of State for India to recover 
the sum he paid under protest. 

The defendant, the Secretary of State 
for India, pleaded in para. 5 of his 
written statement that 

“under the Government of India Notification 
No. 4361, dated 24th April 1915 printed in G. O. 
No. 300 of 3rd May 1915, of the Government of 
Madras the duty yayable is at the rate in force on 
the date on which the salt is actually removed.” 

The learned City Civil Judge found in 
favour of the plaintiff and this decree 
was reversed in appeal by Waller, J., 
and the present Letters Patent appeal is 
against that decree. 

In order to understand the contention 
of the plaintiff it is necessary to quote 
the rule under which salt, which is the 
property of a licensee can be removed 
from the factory. This is found in the 
Salt Manual. S. 81 (2) which runs as 
follows: 

“,'l) An application in the prescribed form 
signed by the 1 censeo and the purchaser or their 
authorized agents must be presented to the offi¬ 
cer in charge of the factory together with tbo 
shroff's receipt for the amount of the duty and 
the other charges under S. 43-B, Salt Act, (sic) 
on the salt at least the day before the delivery of 
the salt is required. This rule may however be 
relaxed at the discretion of the Commissioner in 
factories where the issues per diem are small and 
where previous arrangements to provide officers 
for the conduct of sales are not required. An 
order for the delivery of the salt in the pres¬ 
cribed form will in any case be sent to the 
weighing officer The duty and other charges to 
be paid by the applicants shall be those in force 


Parthasarathi y. Secy, or State (Walsh, J.) 



326 Madras Pabthasara.thi v. Secy, of State (Walsh, J.) 1932 


at the time of the removal of the salt from the 
factory.” 

Subsection (2) says: 

When the weighment and bagging of the salt 
is completed, the weighing officer will fill up and 
sign the permit which will be countersigned after 
check weighment by the officer in charge of the 
factory, who will then allow the removal of the 
salt.” 

The notification quoted in para. 5 of 
the written statement was not produced 
at the trial or in the first appellate Court 
and in fact Waller, J., based his judg¬ 
ment on the fact that as he says: 

"A perfectly valid rule had been framed under 
S. 85 of the Act, lasing dowu that the duty pay¬ 
able is that in force at the time of the removal.” 

Relying also on this rule he was not 
prepared to follow Brito v. Secy, of State 
(1), on the ground that it was not known 
whether such a rule as this was in force 
in Bombay at the time of that decision. 

Before us it was argued that the rule 
framed under S. 85 (2) (b), Madras 
Salt Act 4 of 1889 by the Governor-in- 
Council, Madras, was ultra vires; but 
when it came to arguments it was for 
the first time pointed out that the G. O 
mentioned in para. 5 of the written state¬ 
ment was not ono professing to be framed 
under S. 85, Act 4 of 1889, but pro¬ 
fessed to announce the rules framed by 
the Governor-General in Council under 
S. 28, Salt Act, Act 12 of 1882, Notifica¬ 
tion No. 4361 dated the 24th April 1915. 
We think that wo can decide this case 
on another branch of the argument with¬ 
out going into the question of whe¬ 
ther the rule relied on was ultra vires. 
It is contended for the appellant that 
under the Madras Salt Act, 4 of 1889, no 
personal liability attaches to the pur¬ 
chaser in such a case and that conse¬ 
quently S. 84, Salt Act under which this 
sum was sought to he recovered is not 
applicable. We think that this conten¬ 
tion is well founded, and it has the sup¬ 
port of the decision of a Bench of two 
Judges of this Court in C. C. C. Appeal 
No. 14 of 1918, with the reasoning in 
which we agree. This decision was re¬ 
lied on by the learned City Civil Judge. 
Waller, J., refused to follow it relying on 
the rule framed quoted above but the 
rule does not touch the question of per¬ 
sonal liability and he does not discuss the 
question as to whether the liability is on 
the person or on the salt S. 43, Act 
4 of 1889, deals with the removal of salt 
from factory and it says: _ 

(1) 11881] G Bom. 251. 


‘‘Subject to any rules which may be made by the 
Governor-General in Council) under S. 85* and 
the (Collector of Salt Revenue) under S. 85 - 
no salt shall be removed from any salt factory 
otherwise than on account of Government or 
for transport to a place of storage authorized by 
the (Collector of Salt Revenue/ and no salt shall 
be removed from such authorized place of storage, 
except under a permit and upon payment cf duty 
at the rate fixed by the Governor-General in 
Council under the Salt Act of 1882 and of the 
following charges:’’ 

There is nothing here which creates 
any personal liability. However it was 
attempted to be argued before us that 
R. 81 (2), of the Salt Manual as amended 
laid down that 

‘‘the duty aud other charges to be paid by the 
applicants shall be those in force at the time of 
the removal of the salt from the factory.” 

It was argued that this rule throws the 
personal liability on the applicants. Now 
we find from the earlier part of the rule 
that the application is to be signed by 
the licensee and the purchaser or his 
authorized agent. So presumably these 
persons are the applicants. The addi¬ 
tion of the words "to he paid bv the ap- 
licants” found in the Manual appears 
to be without any authority whatever. 
In the amendment slip in the hook it 
purports to he authorized by a G. O. 
No. 411, Separate Revenue, dated 14th 
June 1915, which was issued with refe¬ 
rence to G. O. No. 300, dated 3rd May 
1915, alluded to above. In the whole of 
that order there is nothing about the pay¬ 
ment by the applicants and the altera¬ 
tion which is referred to in the suit is 
clearly the first which runs: 

‘‘And the following at the end of R. (l) and 
the rates of such duty shall be that in force on 
the date of removal of salt from the factory.” 

There is no justification ^whatever for 
the addition of the words “to be paid by 
the applicants.” The learned Govern¬ 
ment Pleader has admitted that there 
would be no justification in calling on the 
licensee in a case like the present when 
he is not the person who has removed 
the salt to pay the amount of the duty, 
and that it is payable by the purchaser. 
Yet the words relied on would obviously 
make the licensee liable also. The argu¬ 
ment founded on the amendment of 
R. 81 (2) (1) therefore fails; but we would 
like to point out the very grave result 
of the alteration throwing personal res¬ 
ponsibility on to persons on whom no 
personal responsibility has been cast by 
the Act, by some irresponsible editor in 
issuing the slip. 
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The learned Government Pleader then 
relies on the words in S. 84, Act 4 of 
1889: 

“All sums recoverable under this Act or iu any 
way due to Government on account of the Salt 
Revenue may be deducted by the (Collector of 
Salt Revenue) from any money owing to the per¬ 
son from whom such sums may be recoverable 
or due which may be in the hands of the (Collec¬ 
tor of Salt Revenue) or under his disposal or 
control or may be recovered by the (Collector of 
Salt Revenue) by attachment and sale of salt 
belonging to such person and remaining within 
the limits of a factory. If not so recovered such 
sums may be recovered by Collectors of Districts 
on application from the (Collectors of Salt 
Revenue as if they were arrears of land revenue.” 

This is really begging the question. 
The points at issue are: 

(1) Whether the sum is recoverable at all; and 
(2) whether if it is “due to the Government” at 
all it is due from any one personally. 

It is an elementary principle that 
fiscal enactments must be construed 
istrictly in favour of the subject. We find 
nothing in the Act which creates a per¬ 
sonal liability in this case. It may be 
noted that under S. 41, when a licensee 
fails when called on to pay salt duty on 
salt still in the factory, it cannot be re¬ 
covered from him personally but only by 
'the sale of the salt, and the only charge 
for which he is personally liable is the 
cost of destroying the salt if that course 
is found necessary. 

In the light of S. 41 it would be extra¬ 
ordinary to hold that a person, not the 
licensee but the purchaser, can be person¬ 
ally liable for the duty on salt which is 
not even inside the factory but has been 
allowed to leave it after paying what was 
consideied the correct duty. Agreeing 
with the decision clearly quoted we find 
that plaintiff was not personally liable to 
pay the enhanced duty. 

It therefore becomes unnecessary to 
-consider a third ground raised in appeal, 
that assuming the order notifying the 
change of R. 81 (2) (l) is not ultra 
vires it conflicts with the rest of the rule 
which says that the duty should be paid 
on the day previous to presenting the ap¬ 
plication; that hence arises an ambiguity 
and that in enforcing a fiscal liability 
the subject should bo given the benofit of 
the ambiguity. It has not been seriously 
contended that the relaxation of the rule 
mentioned in the second part of R. 81 (2) 
(iiy can apply to the present case because 
the restriction of hours was deliberately 
mado to reduce removals to the normal 
•daily amounts when it was anticipated 


that otherwise they would be greater. 
There certainly does appear to us to be a 
clear contradiction involved in the case 
of a purchaser who has not the credit 
alluded to in R. 86 (l), but we need not 
consider that matter further. The appeal 
succeeds and is allowed with costs in all 
Courts. 

P.R.S./k.N. Appeal allowed. 
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Curgenven, J. 

(Makarla ) Venkataramanujamma 
Petitioner. 

v. 

( Kodavanlapalli ) Chinn a Venkata 

Reddi and another —Opposite Parties. 

Civil Revn. Petn. No. 1533 of 1928, 

Decided on 19th November 1931. 

Civil P. C (1908), O 21 R. 16—Decree as¬ 
signed — Consideration of question whether 
assignment is valid — Nonpayment of conside¬ 
ration (whole or part) is question wholly ir¬ 
relevant under O 21. R 16. 

The mere nonpayment in full or at all of the 
consideration for an assignment of a decree, if it 
is not coupled with some such allegation as that 
the assignment itself was nominal or invalid for 
some other reason, is a purely irrelevant ques¬ 
tion when the Court comes to consider under 
O. 21, R. 1G, whether that assignment should be 
recognized : A. I. 11. 1928 Mid 458, Ref. 

[P 827 C 2, P 328 C 1] 

P. Venkatarama Rao —for Petitioner. 

V. S. Narasimhachariar —for Opposite 
Parties. 

Judgment.—The petitioner assigned 
her interests in a mortgage decree to res. 
pondent 1 benami for respondent 2, and 
applicat ion was made by the former for 
recognition of the transfer under O. 21, 
R. 16, Civil P. C. In that proceeding 
the petitioner filed an objection that the 
full amount of the consideration of Rupees 
1,500 had not been paid, but at the hear¬ 
ing she was absent and the Court found 
that this was not true and recognized the 
assignment and allowed execution. The 
petitioner has now' sued in forma pauperis 
to recover the balance of the considera¬ 
tion and the learned District Munsif of 
Anantapur has dismissed the application 
on the ground that the suit is barred by 
virtue of the previous proceedings. 

If it is so brarred it must be because the 
question of the payment of the conside¬ 
ration is res judicata by virtue of the 
decision passed in the execution proceed¬ 
ings. It is conceded before me that the; 
mere nonpayment, in full or at all of 
the consideration for assignment, if it, 
is not coupled with some such allega- 
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tion as that the assignment itself 
was nominal or invalid for some other 
reason, is a purely irrelevant ques¬ 
tion when the Court comes to consider 
under O. 21, It. 16, whether that as¬ 
signment should be recognized. I am 
asked to hold not only that the peti¬ 
tioner made the objection which she did 
about the nonpayment of the considera¬ 
tion but that she went further, or at any 
rate intended to go further, and said that 
it was agreed between her and the trans¬ 
feree that payment was to be a condition 
precedent to recognition of the transfer. 
There is certainly nothing of this in the 
statement which she is described as mak¬ 
ing, bee ruse although she seems to have 
said that she received only Rs. 200 out of 
the consideration and that the balance 
was still due, she admitted the execution 
of the transfer. I cannot therefore pre¬ 
sume that by any special condition in the 
transfer the question of payment of con¬ 
sideration became any more re'evant than 
it would normally be if no such condition 
were present. That being so it appears 
to me that a fatal objection to holding 
that this decision is res judicata is that, 
in the language of S. 11, Civil P. C., it 
was not a question directly and substan¬ 
tially in issue in the former proceeding 
betweon the same parties. In other 
words, if the transferor had appeared and 
successfully contested the question of 
consideration the Court would yet have 
had to hold that the transfer was valid 
and to have ordered execution to proceed: 
see Rami Reddi v. Venhatanaranm- 
hulu, A. I. R. 1928 Mad. 458. I think 
accordingly that the District Munsif has 
not found a valid reason for dismissing 
the application for leave to sue in forma 
pauperis, and allowing the petition with 
costs I direct him to restore it to his file 
and to dispose of it in accordance with 
law. 

P.R.S./B.V. Revision allowed. 
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Waller and Pandalai, JJ. 

Periuanan Chetty and others — Appel¬ 
lants. 

v. 

R. B. M. R. Govinda Rao and others — 
Respondents. 

Second Appeals Nos. 163 to 173 of 
1925, Decided on 2nd September 1931, 
agiinst decree of Sub Judge, Ramuad, in 
Appeal Suits Nos. 15 to 25 of 1922. 
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(a) Landlord and Tenant — Title to per* 
manent lease by adverse possession — Pay¬ 
ment of rent is immaterial. 

Payment or receipt of rent does not prevent a 
title to a permanent lease from being acquired by 
adverse possession : (Case laxo referred). 

IP 332 C n 

v ^ (b) Hindu Law — Religious endow¬ 

ment — Privileges as to limitation of actions 
conferred on minors should not be extended 
to idols. 

Ttiough it may be convenient to speak of an 
idol as a minor for certain purposes, e g., for the 
purpose of determining the powers of the manager 
of temple property and though by an easy exten¬ 
sion of language the idol may be spoken of as a 
perpetual minor, it is illogical to extend to idols 
the privileges as to limitation of actions conferred 
on minors in the Limitation Act. The minors 
dealt with in that Act are human beings, not 
juristic persons like idols, and corporations who 
being themselves the creatures of a legal fiction 
can only hold property in an ideal sense. The 
acquisition, protection and loss of property by 
juristic persons can result only from the acts of 
natural persons and there is the highest autho¬ 
rity for the view that notwithstanding the figur¬ 
ative minority attributed to idols, they are 
affected through the act of their managers by the 
rules of limitation and adverse posspssion The 
possession and management of dedicated pro¬ 
perty belong to the shebait in whom, and not in 
the idol, is vested the right to sue when neces¬ 
sary for the protection of the property. Therefore 
the minority which may affect limitation in 
such cases is of the shebait and not of the idol. 
(Case law referred). |P 333 C 1] 

# (c) Limitation Act (1908), Art. 144 — 
Limitation in respect of invalid perma¬ 
nent lease of temple property held by 
alienee is governed by Art. 144 and not by 
Limitation Act, Art. 134. 

The question whether in respect of an invalid 
permanent lease of temple property under which 
property is held by the alienee, limitation should 
be held to run from the date of the alienation or 
from some subsequent date such as the death, 
res gnatioa or removal from office of the aliena¬ 
ting dharmakarthas and of all his successors who 
have assented to this alienation, is one which is 
governed by Art. 144 as dharmakarthas and 
managers of temple property are not trustees 
within the meaning of Art. 184 : A. I. R - 1922 
P . C. 123, Ref. # ^ [P 333 C 2) 

(d) Hindu Law — Religious endowment — 
Manager — Dharmakartha s rights are not 
higher than those of trustee. 

A dharmakartha is literally and no more than 
the manager of a charity and his rights, apart in 
some circumstances from the question of personal 
support, are never higher than those of a mere 
trustee ( Case law discussed). (.P 834 C ll 

(e) Limitation Act (1908), Arts. 144 and 
134 — Lease by manager of temple— Adverse 
possession begins from date of lease. 

In the case of a sale by a manager of a temple 
or chattram, it does not matter whether he can 
be properly described as a trustee. For if Art. 134 
does not apply Art. 144 would apply from the 
date of the sale. In the cise of a pennauent 
lea^e also, seeing that a temple manager has no 
beneficial interest which he can lawfully convey, 
the adverse possession would run from the date of 
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the lease, if as a question of fact it is found that 
the lessee asserted his lights to the knowledge of 
the dhnrmakartha adversely to the temple : 
A. T. R. 1922 P. C. 193, Appr. [P 334 G 2] 

(f) Landlord and Tenant — Agricultural 
lease—Provisions of English law apply when 
Transfer of Property Act does not apply — 
Rent fixed and not liable to increase—Tenant 
can lawfully erect buildings. 

The provisions of Transfer of Property Act are 
not per so applicable to agricultural leases. En¬ 
glish law is applicable to them and according to 
that law the teuant may lawfully erect buildings 
which improve the value of the land. 

The rule that a tenant who has a permanent 
right of occupancy in • agricultural land within a 
zamindari may bo pieveuted from erecting build¬ 
ings which are unsuitable for agricultural pur¬ 
poses has no application to a case where the rent 
is fixed and not liable to increase or decrease and 
is payable whether the land is cultivated or left 
waste. In a permanent lease of such character it 
cannot be said that the character of the holding 
will be changed or the landlord’s interest im¬ 
perilled by the erection of buildings. On the 
contrary the tenant being entitled, in the ab¬ 
sence of any express prohibition, to use the land 
in any way not inconsistent with the purpose of 
the letting and the interests of tho landlord, the 
erection of houses would appear only to increase 
the landlord's security. (Case lato referred.) 


I*- 3.-JO Kj 

S. Srinivasa Ayyangar, V. Ramasivam 
Ayyar and G. Rajagopalan — for Appel 
lants. 

S. Varadachariar and T.L. Venkata 
rama Ayyar for Respondents. 

Judgment. —The defendants are tin 
appellants in these 11 second appeals 
The suits were brought on behalf of Sr 
Subratnanyaswami temple at Kunnakudi 
one of the live temples collectivel’ 
known as Anjukoil, of which the dharma 
korthaship belongs to the Pandarasan 
nadhi of Tiruvannamalai Mutt. Tho suit 
were originally brought by a receive: 
during tho pendency of litigation as t< 
tho person entitled to the office of Pan 
darasannadhi of the Mutt and as such o 
the oflice of dharmakartha of the temples 
After the litigation ended in 1920 by th< 
lnvy Counci 1 decision reported in Nata 
raja lhamiiran v.Kailasam Pillni (l) 
the porson declared entitled to the oflict 
was substituted as plaintiff. Tho suit- 
were brought for the possession of vari" 
ous plots of land in a hamlet called Muru. 

hZ"? I" l he Village of Uyyakondar 
belonging to the temple which had beer 

alienated by a permanent cowlc dated lsl 

pul loG5 by the then dharmakartha ir 
favour of the dharmakarthas of two othoi 
independent temples from whom 


(1) A.I.It. 1921 P.C 84=67 I.C. 504=48 I A. 1 
=44 Mud. 2fc8 (P.C.). 


various defendants had obtained transfers 
of their several plots and either erected 
houses and other permanent structures or 
built walls with a view to constructing 
such structures. The plaintiff urged in 
the alternative that even if possession 
could not he given in defeasance of tho 
cowle the defendants were entitled under 
it only to rights as agricultural tenants, 
and have no right to change the character 
of the land or to erect permanent struc¬ 
tures and walls, and prayed for an in¬ 
junction for their removal or for compen¬ 
sation. 

The defence as to the cowle was that it 
was beneficial to the devasthanam and 
valid, and that even if it was invalid the 
cowledar and the defendants had by ad¬ 
verse possession acquired a valid title to 
a permanent tenancy. As to the right to 
put up buildings the defence was that tho 
lease was not agricultural, that the use of 
the land for erecting houses was in no 
way an infringement of the conditions, 
that the houses had been built a very 
long time before the suit and that the 
plaintiff is not entitled either to an in¬ 
junction for their removal or to compen¬ 
sation. 

Most of the 17 issues framed were 
not referred to in the argument before 
us and are now immaterial. Tho 
District Munsif found that the cowle 
was not proved to have been granted 
for any beneficial purposes binding 
on the devasthanam, but ho held that the 
suit to recover possession was barred by 
limitation and adverse possession. As to 
tho nature of the cowle he held that it 
was not a purely agricultural leasa and 
that the defendants were not prevented 
from building on the property. On these 
conclusions he dismissed the suits. The 
learned Subordinate Judge also held that 
the permanent cowle was beyond the 
power of the dharamakartha and not 
beneficial to or binding on tho devas¬ 
thanam. But he differed from the Mun¬ 
sif on the question of limitation and re¬ 
lying on the decision of the Privy Coun¬ 
cil in Vi dya Varuthi v. Balusicami Ayyar 
(2), ho held the suits not governed by 
Art 134, and also that the defendants 
had not pleaded or proved any title by 
adverse possession under Alt. 14 4. Tho 
logical consequence of these findings was 
that tho plaintiff became entitled to a 

(2) A. I. R. 1922 P.G. 128=05 I.C. 101= 18 I.A. 

802=44 Mad. 831 (P.C.). 
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decree for possession. But the learned 
Judge having held that the defendants 
had not acquired title to a permanent 
lease by adverse possession went cn to 
consider the case also on the footing that 
they had acquired such title. On that 
footing he held that the cowle was an 
agricultural lease and that the erection of 
permanent structures on agricultural land 
was improper and that by that act the 
defendants had forfeited the lease and 
disentitled themselves to retain posses¬ 
sion. But he held that it would be too 
harsh to enforce the forfeiture by ordering 
delivery of possession and by way of 
relief he considered that it would 0 
sufficient if the buildings and walls 
ordered to be removed He accon mo > 
while refusing the plaintiff s 
possession awarded him a man a o 
junction ordering the de endan s to re 
move the walls and buildings m their 
respective holdings in three months and 
to restore the lands to their former con- 
dition and raise cultivation on them as 
stipulated in the kararnama or counter- 
part Ex. B. 

The defendants have appealed to this 
Court The plaintiff did not file any 
memorandum of cross-objections within 
the time allowed against the refusal of 
his prayer for possession. But a memo¬ 
randum was filed on 18th July 192/. I n- 
less the delay is excused and the memo¬ 
randum admitted the only question in 
the appeals would be whether the injunc¬ 
tion for removal of tHe buildings and 
walls can be upheld. But the learned 
advocates have argued the question whe¬ 
ther on the finding that the cowle was 
invalid and not binding on the devastha- 
nam the suits for possession are barred by 
limitation under Art. 134 or Art. 144. 
They have also argued the question whe¬ 
ther if possession cannot be ordered the 
injunction to remove the buildings can 
stand. These are the two questions for 
decision which we will deal with in that 
order. 

As the original cowledars, the dharma- 


karthas of Iravatheswarar and Alagiana- 
chiamman temples, were not made parties 
to these suits, the original cowle which 
must be in their possession has not been 
produced. But Exs. A and B produced 
by the plaintiff prove the existence of the 
cowle and the terms thereof. Ex. A is 
the application dated 26th January 1865 
by the cowledars stating that the wet and 


dry lands in Muruganendal were lying in 
a ruined condition overgrown with bushes 
as the tank bund had breached and had 
been out of repair. The applicants 
stated that if the endal be given to them 
on perpetual cowle, they would spend the 
Rs. 500 necessary for repairing the tank 
and reclaim the nanja and punja and not 
only pav the rent for ever, but also uti¬ 
lize the income from the reclaimed lands 
(melwaram) equally for the worship of 
the two temples of which they were the 

dharamakarthas. 

Exhibit B dated 24th April 1965 is the 
kararnana or counterpart of the cowle 
which was subsequently granted. It 
states the boundaries of the endal and 
then states that out of the lands within 
the said boundaries 7 mahs is tit for nanja 
cultivation, 15 kulies is tit for punja culti¬ 
vation and 20 kurukams is the water 
spread of the tank. It states that the 
lands and the tank are lying waste in¬ 
capable of yielding any income and over¬ 
grown with hushes and recites the ap¬ 
plication for the cowle. It then states 
that by order of the Athinam No. 1(55, 
dated 21st of the current month a cowle 
has been granted for kattuguthagai at 
Rs. 20 per year for the entire nanjas, 
punjas, topes, thoravu, vacant ground, etc. 
situated within the four boundaries. For 
the first three years the rent was fixed 
at h and i respectively of the full 
rent in consideration of the time the re¬ 
clamation would take, from the fourth 
year (fasli 1278) and thereafter for ever 
the rent was to he Rs. 20 per year. The 
cowledars agreed to spend the money 
required for the reclamation and improve¬ 
ment of the nanjas and punjas themselves 
and to cultivate them and utilize a 
moiety of the melwaram for the worship 
of Iravatheswarar temple and the other 
moiety for the worship of Alagianacbiam- 
roan temple and they further agreed that 
whether they cultivated the endal nanja 
and punjas or laid thorn waste they would 
for ever pay the agreed rent in the 
Kunnakudi temple and obtain receipt 
therefor. 

It is clear from these documents that 
the whole area within the four boun¬ 
daries was granted, that the grant was 
permanent, that the grant was made m 
view of the contemplated reclamation 
and cultivation of the area computed 
be cultivable which was but a fraction o 
the whole, that though reclamation ami 
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cultivation of the cultivable part was 
contemplated, the grantees were bound 
to pay the full rent from the fourth year 
whether they reclaimed and cultivated or 
left the land waste ; and that the rent 
was from the fourth year to be unvarying 
whether the land was cultivated more or 
less or not at all. What has happened 
apparently is that the district (property 
demised ?) liars become far more valuable 
as house sites than it can be if cultivated 
and therefore the lessees have parcelled 
out the land in plots to various people 
for building houses and probably derived 
•much profit thereby. 

The Kunnakudi Devasthanam has 
therefore made repeated attempts to 
avoid the cowle of 1865 and to get 
back possession. Thandavaraya, the 
Dharmakartha who died in 1902 and 
whose name appears in Nataraja Thaw, 
bxran v. Kailasam PiLlai (1), executed a 
fresh lease of the ondal to one Raman 
. Gfcfcy and with his less o brought several 
suits in 1900 against some of the persons 
an occupation which ultimately failed : 
sen para. 12 of the written statement. Bet¬ 
ween Thandavaraya who became Dharma- 
kartha m 1893, on the death of Arumuga 

cowle^fTw-r ,la “ any ' the grantor of the 
or thrl p i 0re were> ib seems, two 

oi thiee Pandarasannadhis. They never 

have hnf fc , ° C0Wl ° tl ' OUfih th °y must 
ha\o been aware of the assertion by the 

cowledars of their permanent tenancy 

h o Zn! 0 ? Under ifc und indecd must 
•laso accepted rents on the footing of the 

^'Xilitonco of Slicll rjtfhf on i° 
acfcivnKr o A ; r,ght - Thandavaraya 

“v hi, L!“ U f ‘ ‘° re P Uf li fL te tl.o cowlo 

sui ‘Vu900° Tr nan Ch0Uy the 

the'h V- 191 ?’ If anything depends on 
atiilo r* 10n 10 defendants to assort 

tow 1 n !i permanen t occupancy under the 
than-u V °? oly 1)0 ^he plaintiff’s Dovas- 
Devasthfi 11111 0n i knowledge of that 
boiiiL* . ? am fc mfc 8ucl ‘ assertion was 
from of l | °’ ^ 'ere can bo no doubt that 
10 I 0 : 1 I 0181 ^02, i- o.. for more than 


t ~ )0 oro k \\0 suit, the defendants 

i., , JGen asserting such riglit to the 

' e “B° °f Thandavaraya and his sue- 
whoever they were. If the 
riod of limitation for these suits began 
• ° run in or at any time boforo 1902 it 
c *°® r .that the running of time against 
10 plaintiff would not bo suspended b> 
10 fact that after the doath of Thandava. 
, v >a in 1902, the oflico of Pandarasau- 


nadhi and Dharmakartha was in litigation 
from 1905 between Nataraja who set up 
claims to the office and those who dis¬ 
puted his claim and that it was only in 
1920 that Nataraja was finally declared 
by the Privy Council not to have been 
validly appointed. 

The appellants concede that the cowlo 
of 1865 being a permanent alienation of 
temple property at a fixed rent was in 
the circumstances unjustified by any 
necessity or benefit to the temple and 
therefore beyond the power of the Dharma¬ 
kartha and invalid : Palaniappa Chetty 
v. Deivasikamany Pandarasannadhi (3). 
But they contend that the suits instituted 
in 1918 to recover possession of property 
held under it is barred either under 
Art. 134 or Art. 144. The respondents 
contend on the contrary that a Dharma¬ 
kartha is not a trustee within the mean¬ 
ing of Art. 134, and as to Art. 144 that 
limitation for recovery of possession of 
lands improperly alienated by a Dharma¬ 
kartha runs not from the date of the 
alienation but from the death of the 
alienating Dharmakartha and of every 
succeeding Dharmakartha who assents to 
the alienation so that a new cause of 
action accrues on the assumption of office 
of every succeeding Dharmakartha. For 
this the decision of the Privy Council in 
Vidya Varutlii v. Baluswami Ayyar (2) 
is relied on. Further, the respondent's 
learned advocate has gone to the length 
of contending that it is impossible for a 
title to a permanent lease to be acquired 
by adverse possession and that so long as 
rent is paid under the invalid permanent 
lease, possession cannot become adverse 
to the owner even to the extent cf the 
lease alleged if it should bo alleged to be 
permanent. The argument on these 
matters has ranged over a wide field in¬ 
volving reference to a great number of 
decisions ; but we will confine ourselves 
to those necessary for the decision. 

If the limitation applicable to these 
suits were to bo determined according 
to the provisions of the Act as they 
now Btand, the decision would be easy 
enough as the case would be governed by 
Art. 131-B introduced by Act 1 of 1929. 
But the decision must bc_ou the Act as 
it stool in 1918. To state our conclusion 
shortly, it is that while wo think Art. 144 
is the one applicable, it is immaterial in 

(o) A. 1. R. IU17 R C. 88=89 1. C,~ 722=44 
I. A. 147=40 Mad. 709 (P.O.). 
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this case from which date adverse pos¬ 
session is held to run, the date of the 
cowle or some subsequent date, as in 
either case the suits are barred. We 
cannot agree with the learned Subordi¬ 
nate Judge that the plea of acquisition of 
permanent tenancy by adverse possession 
was not raised in the case and indeed his 
own decision rests on the basis that the 
defendants have by long and adverse en¬ 
joyment acquired the cowle rights which, 
according to him, are those of agricultural 
tenants and which they must have not 
violated by erecting permanent structures. 
We cannot also agree with the respon¬ 
dent's contention that it is impossible so 
long as any rent is paid or received for a 
title to a permanent lease to be acquired 
by advorse possession in India. The con¬ 
trary has been held in many case; and 
must he held now to be beyond possibility 
of dispute : Sankaran v Periaswami (4) 
Paravicsivaran v. Erishnan (5), Icharam 
Singh v. Nilmony (6), Ram Rachhyav. 
Kamakhya (7), Subbayya v. Maddalaya 
(8) and Narasayya v. Venkatarama (9). 
But it was urged that no tenant of lands 
in India can obtain any right to a perma¬ 
nent tenancy by prescription and the 
decision of the Privy Council in Naina 
Pitlai v. Ramanathan Cheltiar (10) at 
355 (of 4 7 Mad.) was cited. What that 
decision means is that a tenant who has 
entered into possession under a valid 
lease which is not permanent cannot by 
his ow n assertion or act during the ten¬ 
ancy enlarge his rights into a permanent 
tenancy. That is not applicable when 
possession is held without valid tenancy 
or after a tenancy has terminated. If 
therefore the cowledars in this case and 
their transferees who admittedly got no 
valid right to any permanent tenancy 
from the Dharmakartha have been in 
possession in open assertion of that right 
from 1S65. and if it appears that from 
1902 at the latest the Dharinakarthas 
knowing of the asserted right have al¬ 
lowed the defendants to be in possession 
under such right till 1918 we fail to see 
how t he defendant’s possession could be 

(4) '18901 13 Mad. 467. 

(5) U9031 26 Mad. 535. 

(G) [1908] 35 Cal. 470=12 C. W. N. 630=7 

C.L.T. 499. 

(7) A. I. R. 1925 Pat. 21G=84 I.C. 586=4 Pat. 

139. 

(8) [19071 17 M.Tj.J. 469. 

(9) [1912] 16 I.C. 53. 

()0) A. I. R. 1924 P.C. 65=82 I. C. 226=51 I. A. 

83=47 Mad. 337 (P.C.). 


anything but adverse so far as the perma¬ 
nent tenancy is concerned or how they 
can be evicted after 12 years of such ad¬ 
verse possession. In the case cited their 
Lordships say: 

A permanent right of occupancy in land in 
India is a right subject to certain conditions of a 
tenant to hold the land pennanently which he 
occupies. Jt is a heritable right and in some 
places it possibly may be transferable by the 
tenant to a stranger That permanent right of 
occupancy can only be obtained by a tenant by 
custom or by a grant by an owner of the land 
who hap| ens to have power to grant such a right 
or under an act of the legislature” p. 344. 

Custom was not proved. The statute 
pleaded did not support the plea. There 
was no grant of any permanent occupancy 
and all that was proved to be gianted 
was nothing higher than a tenancy-at- 
will. Here there is a grant of a perma¬ 
nent cowle though an invalid one being 
in excess of the dhain akaitha’s powers. 
As to the effect of such grants their Lord- 
ships say: 

"In the case of a sbeljait a grant by him in 
violation of his duty ol an interest in endowed 
lands which he 1 as not authority as sbebait to 
make may possibly under some ciieumstaDces be 
good as against himself by way of estoppel-but is 
not binding upon his successors at pp. 152 and 353. 

It is to be noted that their Lordships 
were not considering the effect of posses¬ 
sion under an invalid giant continuing 
not only during the lifetime of the grant¬ 
ing shebait but also during the lives of 
several of his successors against whom 
the grant was not binding and for more 
than 12 years after one or more of these 
successors have repudiated it. 

The respondent attempts to meet this 
difficulty in the follow ing way. A Dhar- 
makartha is not a trustee in the English 
sense as no property vests in him but in. 
the idol. Alienations by him in excess 
of his powers may be good for his life¬ 
time. Every succeeding Dharmakartha 
has a fresh period of limitation after his 
accession to office to acquiesce in or 
repudiate an invalid alienation of temple 
property by any of his predecessors. If 
he does not repudiate it, it remains good 
for the period of his own office but not 
beyond. If he repudiates it hut does not 
succeed in recovering the property f° r 
the temple, still the idol to whom t‘ ie 
property belongs is not affected by Imi¬ 
tation as it is in the position of a I ,er ‘ 
petual minor. The result of this aigo- 
ment if accepted would be that there is 
no period of limitation to recover 
property improperly alienated by a V i* 
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makartha. For this chain of argument 
Vidya Varuttii Thirtha v. Baluswami 
Ayyar (2) and Rama Reddy v. Ranga 
Dasan (11), are principally relied on. 
Wo may at once dispose of the argument 
based on the perpetual minority of an 
idol that no limitation or adverse posses¬ 
sion can run against it except in favour of 
a person who trespasses on the temple 
property. In Rama Reddy v. Ranga 
Dasan{ 11), there are passages which lend 
support to this view: see p. 549 and 
550 (of 49 Mad.). One of us was a party 
to this decision. On reconsi leratiou we 
beg respectfully to point out that though 
it may he convenient to speak of an idol 
as a minor for certain purposes e.g , for 
the purpose of determining the powers of 
the manager of temple property: Prosun- 
no Kumariv. Golab Chand (12) at p. 458 
Abhiram Goswami v. Skyama CharaniYi) 
and though by an easy extension of lang¬ 
uage the idol may be spoken of as a per¬ 
petual minor, it is illogical to extend to 
idols the privileges as to limitation of 
actions conferred on minors in the Limi¬ 
tation Act. The minors dealt with in 
that Act are human beings, not juris¬ 
tic persons like idols, and corporations 
who being themselves the creatures of 
a legal fiction, can only hold property 
in an ideal sense. The acquisition, pro¬ 
tection and loss of property by juris¬ 
tic persons can result only frc:n the 
acts of natural persons and there is 
the highest authority for the view that 
notwithstanding the figurative minority 
attributed to idols, they are affected 
through the act of their managers by the 
rules of limitation and adverse possession. 
The possession and management of dedi¬ 
cated property belong to the shobait in 
whom and not in the idol is vested the 
right to sue when necessary for the pro¬ 
tection of the property. Therefore the 
minority which may affect limitation in 
such oases is of the shebait and not of 
tho idol: Jagadindra Nath v. Hcmanta 
Kumari (L4), Damoiar Das v. Lakkan 
Das (L5 ),Chittgr Mall v. Pgnnhnhil (lfl). 

(11) A. I. N. 1926 Mad. ?6tf=u6 J. O. b71 = i9 
Mad. 643. 

(12) [ls74| 2 I. A. 115=4 B. L. R. 460=23 
W.R. 253=3 Sur. 449=3 Suth. 102 (P.C.). 

(13) 119091 80 Cal. 1003=30 I. A. 148=4 I. C. 
449 (P.O.). 

(14) (.10051 82 Cal. 129=31 LA. 203 (P.C.). 

(15) U910] 37 Cal. 885=37 I. A. 147=7 I. C. 
240 (P.C.). 

(16) A. I. It. 1926 All. 392=93 I. C. 052=48 All. 
348. 


If then limitation and adverse posses¬ 
sion of temple property against the 
manager or dharmakartha may affect the 
idol and it is possible to acquire by ad¬ 
verse possession a title to a perma¬ 
nent lease the question is whether in 
respect of an invalid permanent lease 
of temple property under which pro¬ 
perty is held by the alienee, limita¬ 
tion should be held to run from the date 
of the alienation or from some subsequent 
date such as the death, resignation or 
removal from office of the alienating 
dharmakartha and of all his successors 
who have assented to this alienation. In 
the lower Court the defendants contended 
that tho suits fell under Art. 184, Lim. 
Act, and to this the answer was that the 
Privy Council decision in Vidya Varuthi 
Thirtha v. Balusami Ayyar (2), has held 
that dharmakarthas are not trustees 
within the meaning of that article. This 
was accepted by tho learned Subordinate 
Judge. The case itself was of a perma¬ 
nent lease by a matadhipathi of part of 
the general endowment of a mutt which 
was not the subject of any specific trust. 
The points before the Court were whe¬ 
ther a matadhipathi was a trustee within 
the meaning of Art. 134 and whether 
adverse possession could be claimed by a 
permanent lessee from a matadhipathi 
under Art. 144. The judgment of their 
Lordships dealing with the first point 
contains an elaborate discussion of the 
legal position of not only matadhipathis, 
but dharmakarthas and managers of tem¬ 
ples and other Hindu anl Mahomedan 
religious foundations. ^Tho conclusion 
was that they were not trustees within 
the meaning of Art t 134 nor were the 
general endowments conveyed in trust 
to them so as to atti'act tho application 
of Art. 134. This decision was pronoun¬ 
ced in 1921 three years after these suits 

began. . . 

It was in fact in consequence of 

doubts created by this decision and 
by later decisions of their Lordships 
and of Courts which were not always 
uniform as to its true meaning and 
effect, that in 192.) tho new Arts. 134-A, 
134-B and 134-C, were added. So far as 
the defendants rested their case of limi¬ 
tation on Art. 134 this decision is con¬ 
clusive against it. But the deci don on 
the second point dealt with, i.e., whether 
adverse possession under Art. 144 could 
he claiine 1 by a permanent lessee from a 













•334 Madras 


PERIYANAN v. Govinda 


matadhipathi and if so from what date, 
that is not applicable to this case. It 
was in terms confined to unauthorized 
alienations by a mahant or matadhipathi 
and proceeded on the ground that a 
mahant could by reason of his personal 
interest in the income of the mutt pro¬ 
perty, apart from any question of neces¬ 
sity of the mutt, part with possession of 
the mutt property for liis own life and 
his successors could also do likewise. 
Each mahant who allowed possession 
under the invalid alienation must be held 
to have authorized a new tenure for his 
own life during which period the alienees’ 
possession would not be adverse to the 
mutt. Prima facie, this reasoning has no 
application to alienations by a temple 
dharmakartha like the one who granted 
tho cowle in this case who has no personal 
interest for life or otherwise in the in¬ 
come of the temple property and to whom 
therefore no intention to part with pos¬ 
session of that property during the cur¬ 
rency of any such interest can be attri¬ 
buted. For a dharmakartha is literally 
and no more than the manager of a charity 
and his rights apart in some circumstan¬ 
ces from the question of personal support 
are never higher than that of a mere 
trustee: Srinivasachariar v. Evalappa 
Mudaliar (17). 

But decisions on the point have varied. 
Even in tho case of alienations by mahant s 
their Lordships of the Privy Council re¬ 
cognized in 1925 ( Lalchand Marwari v. 
Bamrup Gir) (18), (at p. 325 of 5 Pat.), 
that there may be some in which adverse 
possession runs from the dates of the 
wrongful alienations or at any rate from 
the date of final abandonment of office of 
tho alienating mahant and not only 
from his death. As to temple dharma- 
karthas there are in this Court on one 
hand tho decisions Govinda. Row v. 
Chinnathurai Pillai (19), affirmed on 
anothei'i point in Chinnathurai Pillai 
Bow (20) and Bavia Reddy v. Banga 
v. Govinda Dasan (11) already re¬ 
ferred to which apply the decision in 
Vidya Varuthi v. Balusivami Ayyar (2) 
and on the other Euppusivami Mudali v. 
Sarnia Pillai (21), Majavath Alii v. 

(17) A. I. R. 1922 P. C. 3*5=68 I. C. 1=49 I. A. 

237=45 Mad. 565 (PC.). 

(18) A. I. R. 1926 P. C. 9=93 I. C. 280=53 I. A. 

24=5 Pat. 312 (P.C.). 

(19) A. I. R. 1926 Mad. 193=91 I. C. 377. 

(20) A. I. R. 1927 Mad. 850=104 I. C. 125. 

(21) A. I. R. 1922 Mad. 406=70 I. C. 369. 


1S32 

Muza ffar Alii (22) and Vadlamudi 
Sastru/u v. Venkataseshayya (23), whioh 
hold that that decision does not apply 
to dharmakarthas and leaves untouched 
the case of Gnanasambanda Pandara 
Sannadhi v. Vein Pandaram (24), 
and the other Privy Council decisions- 
in Abhiran Goswami v. Shyama Charon 
(13), Damodar Dasx. Lakkan Das ( 15) 
and Ishwar Shyam Chand Jiu v. Bam 
Kanai Ghose (25). In Vadlamudi 
Sastrulu v Venkataseshayya (23), 
Phillips, J., who gave judgment in Govin¬ 
da Bow v. Chinnathurai Pillai (19) was 
a party. 

It was held by Kamesam, J., that the 
decision in Vidya Varuthi Thirtha v. 
Balusami Ayyar (2), as to adverse pos¬ 
session, must be confined to the case of a 
mutt, and that in the case of a sale by a 
manager of a temple or chattram it does 
not matter whether he can be properly 
described as a trustee. For if Art. 134 
does not apply Art. 144 would apply 
from the date of the sale. In the case 
of a permanent lease, also seeing that a 
temple manager has no beneficial interest 
which he can lawfully convey, the ad 
verse possession would run from the 
date of the lease, if as a question of fact 
it is found that the lessee asserted his 
rights to the knowledge of the Dharma 
kart ha adversely to the temple. To this 
Phillips, J., assented adding that the 
decision in Vidya Varuthi Thirtha v. 
Balusami Ayyar (2) must be confined to its 
own facts—alienations by matadhipathi. 
We think that this opinion is right.i 
Whether the proper date from which 
adverse possession generally runs in cases 
of permanent lease by dbarmakarthas be 
taken as the date of the alienation or 
some subsequent date as the death of the 
dharmakartha or his resignation, or re¬ 
moval from office, we have no doubt that 
on the facts of this case adverse posses¬ 
sion began from before 1902 and that the 
suits for possession were therefore barred 
under Art. 144. 

The next question relates to the right 
of the defendants to erect buildings on 
the property and whether the injunction 
against them can stand Owing probably 
to attention be»ng concentrat ed on the 

(fci; a. •. jx lu't* iUad. = 1 . G. 60 **. 

(23) A. I. R. 1928 Mad. 614=110 I. 0. *94. 

'(24) L1900] 23 Mad. 271=27 I. A. C9=< 

67i (P.C.). T n 

(25) 11911) 3S Cal. 526=38 I. A. 76=10 1. u. 

683 (P. C.). 
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main part of the case at the trial, the 
evidence as to facts necessary to bo pro¬ 
ved on this part of the case is practically 
non-existent. There are before us 11 
cases of different persons in possession 
of different plots. There is practically 
no evidence as to what are the buildings 
erected by the several defendants on 
their several holdings and their nature 
and how long ago and under what cir¬ 
cumstances each was built. The learned 

Judge in para. 13 of the judgment says: 

“I fiud that the use of ihe lauds for purposes 
other thau agriculture disentitles the defendants 
to retain possession of the lands. But the remedy 
as (by way of) forfeiture is an extreme remedy. 
As the defendants have not erected pucca con¬ 
structions on tho suit property, but only raised 
compound walls here and there relief by way of 
injunction to remove tho buildings and restore 
the lands for being cultivated would satisfy the 
end of justice. ’ 

In the decretal part he awarded the 
plaintiff an injunction ordering the de¬ 
fen lants to remove the walls and build¬ 
ings raised on tho plaint lands in three 
months. There is much confusion here 
as to whether it is buildings or walls or 
both that have been erected. In the 
absence of clear evidence the learned 
advocates have referred us to tho allega¬ 
tions in the several plaints from which 
it is seen that in four cases compound 
walls and tiled structures of some kind 
exist including in one plot a rice mill; 
in live other cases only compound walls 
exist, and in two, there are neither walls 
nor buildings, but stones have been col¬ 
lected. 

The learned Judge fell into another 
error in concluding that because there 
were some areas in the endal which were 
cultivable and intended to be culti¬ 
vated, the lease as a whole was purely 
agricultural and the tenant was bound to 
use the whole of the property demised 
either for raising wot crops or to leave 
it waste for ever. He is wrong when bo 
says that tho whole endal within the 
boundaries mentioned is not included in 
tho cowlo. That it is so included is 
clear from Ex. 13. Ho says that no com¬ 
mission was issued to find out tho total 
extent of tho endal. Without doing so 
and finding out tho particular spots in¬ 
tended for cultivation in Ex. 13 it was 
impossible to say whether tho several 
plots used for buildings by the defen¬ 
dants are or are not included in tho cul¬ 
tivable area. Tho result is that there 
is no evidence on which it can be said 
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that any of the defendants have built on 
area which was reserved for cultivation. 
On this ground, if on no other, the decree 
for injunction cannot stand. 

The learned Judge was also in error 
in thinking that the defendants had in¬ 
curred forfeiture of the tenancy by 
building on the land. Assuming, what is 
not proved, that any of the buildings or 
walls are on land intended for cultiva¬ 
tion at the time of the cowle, the tenants 
cannot incur forfeiture thereby. The 
provisions of Transfer of Property Act 
are not per se applicable to agricultural 
leases nor to this cowle which is of the 
year 1865. In Nayna Missir v. Rupi- 
kun (26) a tenant of an agricultural hold¬ 
ing planted it with mango trees to the 
knowledge but without the consent of 
his landlord thus changing the character 
of the land. More than three years after¬ 
wards the landlord sued for a mandatory 
injunction to have the mango trees re¬ 
moved. Wilson, J., delivering the judg¬ 
ment of the Bench said: 

No authority has been cit 'd to us, nor any 
reasoning satisfactory to our minds tending to 
show that where a teuant has been guilty of a 
breach of ducy in the use of his land such as 
making a tank, in it. building on it improperly, 
or changing the character of tho cultivation this 
operates necessarily as a forfeiture and renders 
him liable to be evicted.” 

Even in cases to which S. Ill, T. P. 
Act applies forfeiture is incurred only by 
breach of an express condition entitling 
the lessor to re enter or for denial of the 
lessor’s title and in case the lessor should 
give notice of his intention to terminate 
tho lease: Parameshri v. Vittappa Sham- 
baga (27) and Maharaja of Jeypore v. 
liukhmini Pattamahdevi (28). There is 
no such ground in these cases. 

Lastly it is urged that no lessee is en¬ 
titled without tho lessor's consent to 
erect permanent structures on tho land 
except for agricultural purposes and that 
the plaintiff’ is entitled to an injunction 
on that ground. S. 108 (p), T. 1’. Act, is 
relied on. Having regard to tho utter 
want of evidence as to tho nature of the 
buildings and when they were erected it 
is impossible to give any effect to this 
contention even if it were otherwise 
valid. In Noyna Missir v. Bupikun (26) 
above referred to there was a prayer for 
an injunction to uproot and remove the 
118881 9 Cal. 609=12 0. L. R. 300. 

(27) L10031 20 Mad. 157=12 M. L. J. 189. 

(28) A. I. R. 1919 P. C 1=50 I. C. 031=46 I.A. 
109=42 Mad. 689 (P. C.). 
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mango trees This was refused as the 
landlord had stool by for more than three 
years and allowed the tenant to spend his 
labour and capital upon the land without 
taking any action and in such circum¬ 
stances under S. 56, Specific Relief Act, 
the Court would not grant an injunction. 
From the evidence of the only witness 
which was referred to at the hearing, 
house building in the endal began about 

1897 and there are about 35 buildings in 
the portions of the endal sold by the 
cowledars. 

It was about some of these buildings 
which Thandavaraya went and saw in 

1898 that he brought suits in 1900. In 
fact tlia place has become a small resi¬ 
dential colony. The rice mill erected by 
the delendants in S. A. No. 169 was 
erected in 1916 or 1917. The com¬ 
pound wall in S. A. No. 164 was erected 
in 1915 or 1916 and that in S. A. No 173 
between 1908 and 1911. On this evi¬ 
dence this suit for an injunction must 
in some cases at least be barred by limi- 
tation under Art. 32. In any case hav¬ 
ing in view the principles on which the 
Court will act in awarding mandatory in¬ 
junction to remove structures already 
completed, the plaintiff has utterly failed 
to show that he is entitled to this remedy 
which would be discretionary oven if he 
were entitled to prevent buildings being 
put up: Ulagappan Ambalam v. Chidam- 
baram Ghetty (29). 

Rut in cases like the present which are 
not govorne 1 by the Transfer of Property 
Act, the law applicable would be the 
English law: see Maharaja of Jeypore 
v. Bulcmini Pattaviah Devi (28), at 
p. 598. According to that law, the tenant 
may lawfully erect buildings which im¬ 
prove the value of the land: Jones v. 
Chappell (30) and Meux v. Cobley (31). 
In this Presidency a tenant who has a 
permanent right of occupancy in agricul¬ 
tural land within a zamindari may be 
prevented from erecting buildings which 
are unsuitable for agricultural purposos; 
Ramanathan v. Zamindar of Ramnad 

(32) and Or V. v. Mrithyivjaya Guruklcal 

(33) . That is because the tenant is not 
entitled to change the character of the 
holding so as to endanger the interest of 

(29) 119CGI 2!) Mad. 497. 

(30) 1.18701 20 Eq. 539=44 L. J. Cli. 658. 

(31) '18921 2 Ch. 253=61 I.. J. Ch. 449=66 L. 

T. 8G. 

(32) 118931 16 Mad. 407=3 M. L. J. 185. 

(33) 11901] 24 Mad. 65. 


the landlord who is entitled to a rent' 
which may vary according to the na¬ 
ture and extent of the cultivation. It 
can have no application to a case like the 
present where the rent is fixed and not 
liable to increase or decrease and is pay. 
able whether the land is cultivated or 
left waste. In a permanent lease of the 
present character at an unvarying rent it 
cannot be said that the character of the 
holding will be changed or the landlord’s 
interest imperilled by the erection of 
buildings. On the contrary the te¬ 
nant being entitled in the absence of any 
express prohibition to use the land in any 
way not inconsistent with the purpose of 
the letting and the interests of the land¬ 
lord, the erection of houses would appear 
only to increase the landlord’s security. 

For these reasons we think that the in¬ 
junctions granted by the learned Judge 
must be refused. 

In the result the second appeals are 
allowed and the suits dismissed with costs 
throughout. 

The memorandum of objections is dis¬ 
missed. No order as to costs. 

P.K.S./K.N. Appeals allowed. 
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Reilly and Anantakrishna 
Ayyar, JJ. 

Mariyayce Ammal —Defendant—Peti¬ 
tioner. 

v. 

Ponnuswamy Chettiar —Plaintiff—Op¬ 
posite Party. 

Civil Revn. Petn. No. 144 of 1928, De¬ 
cided on 9th December 1931, against 
order of Sub-Judge, Madura, in S. C. S. 
No. 1912 of 1926. 

** (a) Civil P. C. (1908), O. 20, R. 4 (1)— 
Judgment of Small Cause Court must be in¬ 
telligible— It is sufficient if it shows that 
Judge has grasped questions and that an¬ 
swers are not arbitrary. 

If with the aid of tlio record, the judgment, 
however brief, shows that the Judge has grasped 
the questions for decision and has answered 
them, not arbitrarily but for reasous which can 
bo readily understood, then he has complied with 
the provisions which regulate his procedure. As 
regards points raisiug questions of law in a small 
cause suit, the judgment recording simply in 
“the affirmative” or in ‘‘the negative” the find¬ 
ing on such a poiut, is not ordinarily a proper 
judgment within the meaning of the Small Causes 
Courts Act. The actual extent of the discussion 
or of the reasoning, which led to the finding, 
would depend upon the circumstances of each 
case: (Case law discussed.) (P 340 C 2, P 343 C 1] 
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(b) Interpretation of Statutes — Various 
provisions should be interpreted consistently 
and harmoniously. 

It is a sound rule of interpretation that the 
various provisions of a statute should if possible 
ho so construed as to give a consistent and har¬ 
monious result. IP 312 C ll 

K. Rajah Ayyar and V. Ramasioavii 
Ayyar —for Petitioner. 

T. L. Venkatarama Ayyar and M. S. 
Rathnasabapathi Mudaliar — for Oppo¬ 
site Party. 

Reilly, J. —This petition relates to 
Small Cause Suit No. 1912 of 1926 on 
the file of the Subordinate Judge of 
Madura. That suit was tried by the Sub¬ 
ordinate JuJge with another small cause 
suit between the same parties, No. 1530 
of 1926. The plaintiff in each case was 
tho brother of the defen lant, a Hindu 
widow, who, it appears, was engaged in 
litigation with the representatives of a 
deceased co*widow about the property of 
her late husband. In Small Cause Suit 
No. 1530 of 1926 tho plaintiff sued for 
the value of certain moveables, which his 
sister, tho defendant, hal recovered in a 
suit against her co-widow’s representa¬ 
tives on the strength of an alleged agree¬ 
ment, un lor which, according to him, as 
lie had given security for her in that suit, 
he was entitlod to have possession of the 
moveable property which she recovered 
or its value if she recovered its value in 
money. In Small Cause Suit No. 1912 of 
1326 lie sued for arrears of salary claimed 
by him under a clause cf tho same agree¬ 
ment for his services to the defendant in 
■connexion with that suit and with other 
litigation and other matters and interest 
on tho arrears of salary. The two suits 
were tried together, and the learned Judge 
eventually after a number of hearings and 

a groat many more a ljournments disposed 

of them by one judgment. In that judg¬ 
ment he set out tho pleadings at very 
considerable length. lie then set out 
eight points for determination, which in 
the judgment ho called “issues.” But, 
though tho trial hal occupied him a long 
timo, about 50 documents had been ex¬ 
hibited and 11 witnesses had been exa¬ 
mined, he disposed of the whole matter 
in tho briefest possible way. Ho sail 
nothing more than this in the effective 
part of his judgment: 

“I find issues 1, 2 and G in the affirmative and 
isfinosH to 6 and 7 in the negative, and on issue K, 
1 find that tho plaintiff is entitled to interest at 
G por coni, per annum only by way of damages 
under the Interest Act.” 
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That certainly in the circumstances ap¬ 
pears to be a rather surprising judgment 
as the result of so much judicial labour 
as has been devoted to the trial of these 
two suits. 

Revision petitions against the decrees 
made by tho learned Judge in accordance 
with those findings in favour of the 
plaintiff in both suits were preferred to 
this Court by the defendant. Civil Revi¬ 
sion Petition No. 143 of 1928 against the 
decree in Small Cause Suit No. 1530 has 
already been dismissed, and we have noth¬ 
ing to do with that now. The present 
civil revision petition against the de¬ 
cree in the other suit, i. e., the suit for 
the arrears of salary, came on first before 
Wallace, J. It was urged by the defen¬ 
dant in this petition that the judgment 
recorded by the learned Subordinate 
Judge was not in proper compliance with 
the provisions of law on the subject. Wal¬ 
lace, J., finding that different views have 
been taken by different Judges of this 
Court on different occasions, as to what 
must be containel in tho judgment in a 
small cause suit, referred the petition to 
a Bench, expressing the opinion that it 
was desirable to have the ruling of a 
Bench on the question whether, when 
points of law arise for decision in a small 
cause suit, tho Judge is hound to give 
some reasons for his decisions. That is 
how the matter has come before us. 

The direct provision of law regarding 
the contents of a Small Cause Court judg¬ 
ment, so far as Provincial Small Causo 
Courts are concerned, is to bo found in 
O. 20, Civil P. C. R 4 (1) of that order 
lays down that the judgment of a Court 
of Small Causes need not contain more 
than the points for determination and 
tho decision thereon. But, although that 
i3 the only direct provision regarding 
what a judgment in a small cause suit 
should contain, wo cannot, leave out of 
consideration altogether on this question 
tho provision in the Provincial Small 
Causo Courts Act itself which gives the 
High Court power to interfere in revi¬ 
sion in a case like this. That is to be 
found in S 25 of that Act, which runs: 

“The High Court, for the purpose of satisfying 
itself that a decree or order made in any case de¬ 
cided by a Court of Small Causes was according to 
law, may call for the ca.sc and pass such order 
with respect thereto as it thinks fit.” 

As I have mentioned, thero has boon 

some divergence of opinion about the exact 

interpretation of the first part of R. 4, 
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O. £0 of the Code, which I have quoted. 
Mr. Ramaswami Iyer, who appears for 
the petitioner in this case, has referred 
to several decisions on the question. He 
relies on a strong expression of opinion 
given by Seshagiri Iyer, J. in Knvda- 
sivami Chetty v. Rnmalivga Chetty (1). 
The learned Judge in that case, having 
before him a very curious judgment in a 
smallcauso suit, which contained nothing 
more than this “Point: Is the plaint 
claim true ? I find the plaint claim 
true”—not only decided that that was 
an entirely insufficient but expressed him¬ 
self at somo length upon the subject. 
What he said was: 

“Speaking for myself, I have been linger tho 
impression while at the Bar that in this Court it 
had always been insisted upon, that the Judge of 
the Small Cause Court should give some reasons 
which would satisfy tho High Court that lie had 
applied his mind to the materials placed heforo 
him. Brought up in that tradition, while sitting 
in the admission Court, I have always insisted 
upon the lower Court exercising small cause 
jurisdiction giving somo indication as to what 
was in its mind, so tl at I may te in a position 
to say whether its conclusion is right or not. 
There are three reasons for this attitude of mine. 
First of all, the High Court in exercising its 
powers of revision under S. 25 is really supervis¬ 
ing the work of the lower Couit. in order to 
enable it effectually to do its work, the lower 
Court must give us somo materials upon which 
wo can say that it has done its duty properly. 
Otherwise, we will bavo to go into the whole re¬ 
cord to see whether the work has been properly 
done. That is from the poiut of view of tho 
Judge of the High Court revising the work of 
the Small Cause Judgo. Secondly, a | arty who 
has adduced evidence—it may be one or two wit¬ 
nesses in a case or half a do/en witnesses in an¬ 
other—must have some satisfaction that the 
Judge really has come to the conclusion whe¬ 
ther his witnesses should be believed or uot 
and whether his documents should ho aoco: ted 
as genuine or not. If after the examination of 
all the witnesses and documents a particular 
point is decided in a particular manner, the 
party will be able to see whether what lie did 
has the approval of the Judge or not. fhirdlv, 
what is moat imj ortant is that the High Court 
should not encourage this habit of mind in tho 
lower Court tho habit of mind, as indicated 
further on the judgment, being a slack habit in 
disposing of such cases.” 

That is a strong expression of opinion 
that R. 4, O 20 of tho Cole should not 
bo interpreted literally. Put not long 
after that the question came before a 
Bench in K. A/. Eoppa Ear up v. Velayi 
Chettichiyar (2) this decision of Sesha¬ 
giri Iyer, J., "as quoted, and the learned 
Judges very definitely dissented from-it. 
They said:__ 

(1) (.19201 50 L C. 90G. 

(2) A.I.R. 1922 Mad. 800=70 I. C. 791. 
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“We think that the learned Judge’s judgment 
was based on bis opinion of what tho practice 
should bo in such matter rather than on what 
the law of procedure actually is. It seems to us 
that O. 20, R. 4 (1), is self contained and does 
not need any expansion or explanation by judi¬ 
cial rulings”. 

After that a similar question came be¬ 
fore Srinivasa Iyengar, J. in Moidu Koya 
v. Moidin Kutti llaji (3). In that case 
the learned Judge bad to deal with a 
small cause suit for damages for breach 
of contract. Ho felt himself bound by 
the decision in E.M. Koppa Kiirup v. 
Vein yi Chettichiyar (2) which I have 
quoted. But in tho particular case be¬ 
fore him he found that, though the Dis¬ 
trict Munsif, who tried the small cause 
suit had set out tho points for deter¬ 
mination. ho had not troubled to give a 
sepai ate decision or finding on each one 
of them but had clubbed them all to¬ 
gether and bad found them all for the 
plaintiffs. Among other things that 
imlied that ho found that the defendants 
in the suit had committed breach of con¬ 
tract. But Srinivasa Iyengar, J., found 
from the record that it was impossible 
to understand how the District Mu naif 
had come to that decision. He therefore 
regarded t hat method of writing a small 
cause judgment as improper and reman¬ 
ded the suit for fresh trial. More recently 
Sundaram Chettiar, J., has considered 
tho question in Civil It. P. 1758 of 1927. 
There he had to deal with a complicated 
small cause suit, in which, as in this 
case, the pleadings had been set out at 
considerable length and then tho trial 
Judge had merely said as has been said 
in this caso, that lie found issues so and 
so in the negative and so and so in tho 
affirmative. Sundaram Chettiar, J. in 

remanding that case for fiesh trial said: 

“But in cafes, though triable by a Small Cause 
Court if the facts are somewhat complicated and 
tho points involved require a due consideration 
of mixed questions of law and fact, it goes with¬ 
out saying that any reasonable Judge would con¬ 
sider it his duty to express himself iu tho judg¬ 
ment in such a way as to give tho indication 
that he has come to tho conclusion aftor judici¬ 
ally applying his mind to tho real points of con- 
troversv. If his judgment is contrary to law. 
that would bo a ground for interference in re¬ 
vision. On complicated questions of law, if the 
Small Cause Court Judgo contents himself with 
giving a finding iu a monosyllable “Yes or 
“No”, it would be extremely difficult for a Court 
exercisiug revisional powers to understand 
the learned trial Judge came to arrive at wen 
a finding. It may be said that it would 
st rictly within the words of R. 4. Q.J^ evgHJi 
(3j A.I.R. 1925 Mad. 1229=901. 0. 968. 
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lie did not. give any reason for the finding, but 
yet ouo would expect him to give some reason, 
in justification of the finding arrived at by him.” 

So it will bo seen that even after the 
decision of the Bench in Koppci Kurup 
v. Velayi Chettichiyar (2) learned Judges 
of this Court have not found it always 
possible or proper to interpret R. 4, O. 20 
of the Code literally. Though these are 
the only cases of this Court which have 
been quoted before us, I think it is well 
known that there have been other in¬ 
stances in which the same divergence of 
opinion on this question has been shown 
as in the cases which I have mentioned. 

For myself I think wo must be careful 
not to strain the interpretation of R. 4, 

O. 20 in any way nor to imposo any 
undue burden upon Julges of Small 
Cause Courts, who are intended by the 
law to dispose of their cases in a rapid 
and simple way. But, when we are in¬ 
terpreting R. 4, O. 20, wo ought not in 
my opinion to divorce that rule from 
general principles which are applicable 
to all Courts. It is a principle of our 
administration of justice that Courts 
should conduct their work in public. 
The object of that is, not that the Courts 
or Judges sitting in them should ho a 
show to the public, hut that tho public 
should he assured that decisions are not 
arbitrary. Now neither the public nor 
the parties concerned can be assured that 
decisions are not arbitrary unless they 
aro mode intelligible to those who follow 
them and, where revisional powers are 
given to superior Courts, tho record is 
made intelligible to those revisional 
Courcs. And every conscientious Judge 
must wish to make his decisions intelligi¬ 
ble, not only out of consideration for tho 
parties, whoso rights and claims arc laid 
before him for decision between them, 
hub out of a sense of duty to the public, 
whoso servant ho is. Remembering that 
principle, is there anything against it in 
R. 4, O. 20 of tho Code as it stands ? 

T think, if we examine that rule, wo shall 
find indication in it that tho principle is 
to ho maintained even in tho judgments 
of Small Cause Courts. 

Tho rulo does not provide that a Judge 
of a Small Cause Court can dispose of a 
suit by saying merely : "Judgment for 
tho plaintiff” or "judgment for the defon¬ 
dant.” It is laid down that his judgment 
must contain tho points for determina¬ 
tion and tho decision there on. What is 


the object of that ? Obviously to make 
his judgment intelligible to those who 
are interested in it and to those who 
have to deal with it. And that fits in 
with S. 25, Provincial Small Cause Courts 
Act. Under that section the High Court 
is given tho power of revising the decrees 
or orders of Small Cause Courts, and it 
may call for tho record of the proceedings 
of such a Court in order to satisfy itself 
that the decree or order made in any 
case is according to law. It may ho 
observed that that provision means, not 
only that tho High Court may take action 
when some party moves it to do so, hub 
that the High Court has the power and 
the duty in proper cases of taking such 
revisional action, even though not moved 
to do so by any party, when the matter 
comes to its notice. That provision is a 
strong indication to my mind that there 
is no intention that Small Cause Court 
Judges, any more than other Judges should 
ho allowed to deliver unintelligible judg¬ 
ments. 

But I have been referring so far only 
to the first part of R. 4, 0. 20. R. 4 (2) 
deals with judgments of other Courts, 
and its wording is important because it 
provides such a marked contrast with tho 

wording of sub-R. (l). Sub-It. (2) is': 
“Judgments of otlior Courts shall contain a 
concise statement of tho case, tho points for 
determination, the decision thereon, and tho 
reasons for such decision.” 

There it is laid down that in Courts 
other than Small Cause Courts reasons 
for the decisions must he given. There 
is nothing said about reasons for the deci¬ 
sions in suh-R. (2) dealing with Small 
Cause Courts. In my opinion wo should 
certainly not interpret tho rulo, so far 
as it applies to Small Cause Courts, in 
such a way a3 to obliterate tho very 
marked distinction drawn between the 
two classes of Courts by tho omission of 
the words "and tho reasons for such deci¬ 
sion” in suh-R. (1). Any interpretation 
of tho rulo which laid down that Small 
Cause Courts must always give reasons 
in their judgment would in my opinion 
be entirely unjustifiable. And I should 
ho very reluctant to say anything which 
laid any unnecessary burden upon small 
cause Judges, who are expected to do a 
large amount of work at high speed. 

I think the solution of the question 
before us is to he found in tho difference 
between tho various kinds of points 
which may come up for decision in a 
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small cause suit. The rule is that the 
judgment need not contain more than the 
points for the determination and the deci¬ 
sion thereon. There is nothing in the rule 
to the effect that the judgment may not 
contain more. Applying that rule reason¬ 
ably, without forgetting the principles 
which should govern the administration 
of justice in all Courts, ray own opinion 
is that when the Julge has to deal with 
a question of fact, we cannot demand that 
he should give anything more than his 
actual decision on (hat question his an¬ 
swer to it if he does not think more to 
be necessary. 

In a Small Cause Suit the Judge has to 
record a memorandum or note of all oral 
evidence given before him. The docu¬ 
ments exhibited by the parties are in the 
record of the case. In a great majority 
of instances if the Judge states briefly 
what the contentions of the parties are 
and then mentions the points for deter¬ 
mination, the answer to any question of 
fact raised as a point for determination 
will ho quite intelligible, even if mono¬ 
syllabic, when taken with the notes of 
evidence and the exhibits in the record. 
And in Small Cause Suits a great many 
of the questions of law which have to be 
stated as points for determination are, 
when the facts are once settled, very 
simple to answer. I see no reason why 
in a very large portion of cases the Judge 
should not ho able.to give quite an in- 
tclligiblo answer, sufficient for all pur¬ 
poses, to a simple question of law in a 
word or two. But in a Small Cause 
Court, as in other Courts, difficult ques¬ 
tions of law may arise; and when a meio 
difficult question of law or of mixed law 
and fact arises, in my opinion a Small 
Cause Judge cannot perform his duty of 
making his judgment intelligible unless 
ho at least sets out so much of his rea¬ 
soning as will make clear the road by 
whioh he has reached his conclusion. 
Personally I do not think it necessary to 
express any more definite opinion than 
that. Tho' test whether R. 4 (l), O. 20, 
has been used or abused appears to me to 
lie in tho answer to the question whe¬ 
ther the julgmont has been made intelli¬ 
gible. If with the aid of the record the 
ju Igment however brief shows that the 
Judge has graspel the questions for deci¬ 
sion and has answered them, not arbitra¬ 
rily, but for reasons which can be readily 
understood, then he has complied with 


the provisions which regulate his proce¬ 
dure. 

But we are concerned immediately 
with the case before us. How is the in¬ 
terpretation of the rule which I have ad¬ 
opted to be applied to this particular 
case ? It is often easier to set out a 
general principle than to apply to it 
particular cases Fortunately this is not 
a very difficult case in that respect. As 
I mentioned, the learned Judge set out 
eight “ issues.” Before going further I 
may refer to one contention raised by 
Mr. Ramaswami Ayyar, viz , that in this 
particular case the learned Judge did not 
mean to record merely the points for de¬ 
termination, as is done in an ordinary 
small cause suit, but actually framed is¬ 
sues for trial in the case. Mr. Raina- 
swami Iyer argued that as, issues had 
been framed, R 5, O. 20 and not R. 4 
applied, and therefore it was quite clear 
that reasons ought to have been given for 
the findings. But on examining the re¬ 
cord I feel no doubt that although the 
learned Judge called the points for deter¬ 
mination in the suit * issues,” he did not 
mean issues in tho sense of issues framed 
before the trial of the suit in ordor to 
guide the parties as to the points on 
which evidence or argument was required. 
Tho notes-paper in this case does not 
show any sign that regular issues wmro 
ever framed, and there would surely bo a 
record of it, if such issues had been 
framed. The learned Judge I think ob¬ 
viously used the word " issues ” merely 
as an abbreviation for the expression 
points for determination.” Of the eight 
points for determination in tire two suits 
tried together, only five relate to this 
particular suit for arrears of salary. 
They are Nos. 1, 5, G, 7 and 8. Point 1 
is “ Is the agreement set up in the plaint 
true ?” That is a question of fact. 
Point 5 is ” Did the defendant terminate 
plaintiff’s service prior to 31st August 
1926 ?” Another question of fact. Point b 
is “ Has the plaintiff actually performed 
service for the defendant after 31st July 
1925 ?”—another question of fact. A 
large amount of evidence was recorded in 
the case, and it cannot be suggested that 
the evidence does not support the learnei 
Judge’s findings on those questions o 
fact. In my opinion although he an¬ 
swered those questions merely with 
“ Yes "or “ No," we certqinlv cannot 
say that his answers are unintelligible or 



1932 MAEtlYAYEE v. PonnUSWaMY (Anantakrishna Ayyar, J.) Madras 341 


such as we could properly interfere with. 
Point 7 runs : “ Is the plaintiff bound 
to render accounts under the agreement, 
and if so, is S. 0. S. No. 1912 of 1926 
not maintanable ?” and Point 8 Is the 
plaintiff entitled to interest ?” 

Point 8 is a simple question of fact 
and law, and on that the learned Judge’s 
answer is that the plaintiff is entitled to 
interest at 6 per cent by way of damages 
under the Interest Act. It is suggested 
by Mr. Ramaswami Iyer that, that is a 
mistake; but no one can say it is unin¬ 
telligible. The answer to the simple 
question in point 7 depends directly up¬ 
on the interpretation of the agreement, 
Ex. A. There is no doubt that the lear¬ 
ned Judge is right in finding that under 
Ex. A itself the plaintiff was not bound 
to render accounts. It has been urged 
by Mr. Ramaswami Iyer that, if the de¬ 
fendant was bound to pay salary to 
the plaintiff, the plaintiff as her agent 
was bound to render accounts to her. Well 
if*the defendant wished to sue the plain¬ 
tiff for accounts, she could have done so, 
but not in a small cause suit. There is 
nothing unintelligible or, so far I can see, 
against the law in the learned Judge's 
linding on point 7. Therefore examining 
this particular case in the light of my 
view how It. 4 (1), O. 20 of the Code 
should be interpreted, I do not find that 
the loarne 1 Judge’s judgment is unintel¬ 
ligible or insufficient or such as we can 
properly interfere with in revision. 

In my opinion this petition should be 
dismissed with costs. 

Anantakrishna Ayyar, J. This re¬ 
vision petition has been referred to a 
Bench by Wallace, J., by the following 
order: 

“While no doubt a Judge in a small cause 
case ia not bound to write a judgment, it is 
obvious that. If points of law aiiso for decision, 
Judges should give soma grounds; otherwifo it is 
impossible for a Court of revision to say whether 
the Court has decided ''according to law,” as it is 
bound to do under 8. 25, Provincial Small Causo 
Courts Act, unless, "according to law" means 
nothing else thun in accordance with the law of 
civil procedure. On the other hand it is difficult 
to say that the Judge has erred in law when his 
reasons for his decision arO unknown because ho 
is not bound to give reasons at all.” 

“I understand that thcro is no Bench ruling 
on the point and that several cases of the same 
kind ure pending in this Court. It is better to 
havo a defiuito ruling once for all. instead of 
having different singlo Judges giving different 
rulings. I refer the ease to a Bench for deci¬ 
sion." 


In order to arrive at a satisfactory 
solution of the question, it is necessary 
to heat in mind that the main object of 
the legislature in creating Courts of 
Small Causes is that in suits of small 
value, except when expressly excluded, 
the trial should he summary and justice 
should be speedily administered. Unlike 
judgments of ordinary civil Courts in ori¬ 
ginal suits, the decrees from which are 
open to appeal, and, in which, for obvious 
reasons, the legislature has directed that 
the judgments should contain the points 
for decision, the decision thereon and the 
reasons for the findings, the legislature 
has specifically provided that in case of 
suits tried by Courts of Small Causes, the 
judgments need contain only the points 
for determination and the decision thereon : 
seo O. 20, It. 4 (1), and compare it with 
the wording of O. 20, R. 4 (2) : see also 
O. 50, R, 1, Civil P. C. Thus the provi¬ 
sion in O. 20, It. 4 (2) that judgments 
should contain the reasons for the findings 
does not apply to judgments of Courts of 
Small Causes. The points for decision, 
called “the issues’’ in cases of original 
suits, may raise questions of fact in dis¬ 
pute between the parties or questions ol 
law that may arise on the findings of 
Courts on quesuious of fact. As there is 
no appeal against findings of fact arrived 
at by a Court of Small Causes, it would 
ordinarily be enough that on points rais¬ 
ing [Mire questions of fact, inero definite 
intelligible findings are recorded without 
giving reasons for the findings. The evi- 
donco in the case has to bo recorded 
though not fully and in the manner pre¬ 
scribed in the case of original suits; but. 
“notes of evidence’’ havo to be recorded 
by the Court, and any finding arrived at 
in the absence of any evidonco could be 
dealt with by the Court of revision as it 
thinks fit. Similarly, if the notes of evi¬ 
dence could nob reasonably, or possibly, 
load to the finding recorded, apparently 
on its basis, then too, the Court of revi¬ 
sion could deal with it in any way ib 
deems proper. (l 

Points of law may involve more ab¬ 
stract” questions of law, or “mixed,ques¬ 
tions of fact and law.” Under S. 25, 
Provincial Small Cause Courts Act, tho 

High Court is given power: 

“for tho purpose of satisfying itself that a decree 
or order mado in any caso decided by a Court 
of Small Cannes was according to law to call for 
tlie case and pass Ruch order with respect thereto 
as it think* fit." 
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We have thus two provisions of law to 
bear in mind, with reference to points 
raising questions of law in a small cause 
suit. While on the one hand the provi¬ 
sion applicable to judgments in ordinary 
suits that reasons for findings should be 
given does not apply to judgments passed 
by a Small Cause Court, yet there is also 
the circumstance that a High Court is 
given the right: 

"to call for the record of a case to satisfy itself 
that a decree or order mado in a case decided 
by a Courc of Small Causes was according to 
law." 

The two provisions could not be treated 
as quite independently as if one has 
nothing to do with the other. It is a 
sound rule of interpretation that the 
barious provisions of a statute should if 
possible be so construed as to give a con¬ 
sistent and harmonious result. 

As regards points raising “mixed ques¬ 
tions of fact and law,” it is obvious that 
the High Court should know what the 
finding of fact is, and also what the finding 
on the question of law involved is. Diffi¬ 
cult questions of law do sometimes arise, 
though I may say that even there the 
particular aspect in which and the cir¬ 
cumstances under which the question 
of law arises may, with advantage, be 
stated, and is capable of being stated, in 
simple terms, in a large number of cases. 

To see whether a finding in the simple 
affirmative or negative would be enough, 

I will take, for example, a question of 
limitation. The defendant might have 
pleaded that the suit is barred by limi¬ 
tation. 

(U Limitation might have been plea¬ 
ded on the ground that the acknowledg¬ 
ment alleged to be contained in a par¬ 
ticular document was in fact not made by 
the defendant, and, in any event, is in¬ 
sufficient to operate in law as a valid 
acknow ledgmen t. 

(2) Part-payment of principal or in¬ 
terest may he pleaded by plaintiff while 
denied by the defendant. 

(3) The defendant might have pleaded 
that the plaintiff became major more than 
three years prior to the date of the plaint. 

I need not multiply instances, if the 
“point” noted in the judgment simply be 
“ Is the claim time-barred,” and the 
finding lie—a simple “ yes "or ‘ no ”— 
the High Court could not properly ex¬ 
ercise its powers of revision in such a 
matter. In such cases such a finding 
could not ho said to satisfy the require¬ 


ments of proper finding even in a small 

cause case. 

When the High Court is given the 
jurisdiction to examine the correctness of 
the decree or order passed by a Court of 
Small Causes it seems to me that a cor¬ 
relative duty is also placed on the Small 
Cause Court to record its finding on the 
question of law in such a way as would 
enable the High Court to appreciate the 
exact finding on such a point on the faco 
of the judgment, with a view to decide 
whether it is right or not. No doubt, 
questions of law could be discussed very 
elaborately,” and also “succinctly.’’ 
How much of discussion is necessary in 
any particular case regarding any parti¬ 
cular point of law will largely depend 
upon the circumstances of each case, and 
on the nature of the question of law that 
arises. But I am not able to accept the 
view that a Court of Small Causes does 
its duty legitimately and in all cases 
with reference to a point raising a ques¬ 
tion of law by simply saying Yes ” or 
“ No ” as its finding thereon, irrespective 
of any other consideration. I am not 
just now considering whether, even in the 
matter of doing bare justice to the judg¬ 
ment of the lower Court, more recording 
“yes” or “no" on such points by the lower 
Court would ordinarily be really helpful; 
hut the a loption of such a procedure by 
the Small Cause Court would often leave 
the High Court in a difficult position in 
the matter of discharging its duties under 
S. 25. Revisional jurisdiction conferred 
by S. 25 is similar to a right of appeal, 
hut limited to consideration of questions 
of law only: see generally about the 
nature of revisional jurisdiction the Full 
Bench decision, Chappen v. Moideen 
Kutty (4). I should not forget that the 
High Court could call for the records of a 
case under S. 25 even without a petition 
from the parties if it chose to do so: see 
Andrew Anthony v. Rev. J. M. Dupont 
(5). Sita Rath v. Baikunta Nath (6) and 
Batch a Sahi v. Abdul Gunny (7). 

No case directly deciding the poim 
now before us has been quoted to us. 1 
do not propose to discuss the cases which 
have got only a remote bearing on the 
point now before us. I am of opinion 
that as regards points raising questions 

(4) 11899] 22 Mad. GS=8 M. L. J. 231 (F. B.). 

(5) U8S21 4 Mad 217. 

(G) 119111 38 Cal. 421=9 I. C. 296. 

(7) 11918] 38 Mad. 250=21 I. C. 308. 
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jo I law in a small cause suit, the judg¬ 
ement recording simply in " the affirma¬ 
tive ” or in “ the negative ”—the finding 
on such a point is not ordinarily a pro¬ 
per judgment within the meaning of the 
Small Cause Courts Act. The actual 
extent of the discussion, or of the reason- 
ling, which led to the finding, would 
depend upon the circumstances of each 
lease, and this is the inference that I draw 
.from the provisions which laydown what 
•the judgments of Courts of Small Causes 
'should contain and from the provisions 
which confer powers of revision on the 
High Court “ to satisfy itself that a 
decree or order male in such a case was 
according to law.” I do not think it ad¬ 
visable to say anything more than what 
I have said. 

The only decision of a Bench of this 
Court binding on us, Koi)j)a Kurup v. 
Velayi Chetticliiyar (2) supports the view 
that we are inclined to adopt, regarding 
•questions of fact arising in small cause 
suits. As regards questions of law, or 
mixed questions of facts and law, certain 
decisions by single learned Judges were 
-cited. They are generally in consonance 
with the view 1 am inclined to take, on 
•such questions of law or mixed questions 
of fact and law. 

On the merits of the case before us, 
•fortunately tHo findings of the learned 
Judge in this particular suit are intelli¬ 
gible and there is evidence to support the 
same. No doubt the judgment speaks of 
H, 8 issues,” but we have satisfied our¬ 
selves by a reference to the notes- 
paper” that they were no more than 

points ' noted by the -Judgeat the time 
of writing the judgment the findings on 
which would have a material bearing on 
the actual decree to he passed The 
■Court did not “ frame issues' in this 
■caso, as one understands the expression in 
-oonnexion with original suits. The pre¬ 
sent is not a caso where, for any parti¬ 
cular reasons, the Court thought it pro¬ 
per to frame " issues ” and have them 
tried in the usual way, under O. 14 and 
O. 15, Civil P C. I need not therefore 
say anything more about Mr. Ram as w ami 
Iyer’s contention based on 0. 20, R. 5, 
Civil P. C. 

1 therefore agree that the civil revision 
petition should be dismissed with costs. 

J’.R.S./K.N. Petition dismissed. 
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z. 

Sana Venkataswami and others Res¬ 
pondents. 

Letters Patent Appeals Nos. 17 / to 2b o 
of 192 i and 80 to 99 of 1927, Decided on 
20th October 1931, against decision of 
Dovadoss, -T., D/- 25th November 1924. 

(a) Madras Estaies Land Act (1908), S. 3 
(4) (f) — Cocoanut trees are fruit trees and 
cocoanut plantations are improvements with¬ 
in meaning of the Act. 

The term “fruit trees” should not be confined 
to those trees alone which produce edible fruit. 
Cocoanut trees are fruit trees within - the meaning 
of tho Act and the planting of cocoanut trees 
comes within the definition of improvements 
in tho Act: A. I- It- 1927 Mad. 137, Dhs. from. 

(P 344 C 21 

(b) Interpretation of Statutes One Act 
should not be used directly for interpreting 

another Act. , 

It is not proper to use one Act directly for the 
purpose of interpreting another Act. (P 345 C 1J 
s£ ❖ (c) Evidence Act (1872), S. 4— Pre¬ 
sumptions— Presumi lions are of two kinds 
Of law and of fact—Both differentiated. 

Presumptions are of two kinds: presumptions of 
law and presumptions of fact. Presumptions of 
law arc true presumptions, presumptions some¬ 
times rebuttable, sometimes irrebuttable which 
Courts are bound bv statute and sometimes by 
other binding authority to setup, positions which 
they are hound to take up beforehand, a prion, 
before they ever consider the evidence in the 
case or the part of the case to which the presump¬ 
tions npplv. Those presumptions are correctly 

called p esumptions positions, which a Court must 
take up beforehand It is a little unfortunate that 
in legal phraseology the word “presumptions is 
used in what are spoken of as presumptions of 
fact. Presumptions of fact, are not necessarily 
taken up at the beginning of the consideration of 
a caso or of any particular part of it. fi hey arc 
really assumptions offset which a Court may 
make at any stage of a case. They are assump¬ 
tions of fact for which Courts do not ask any 
proof Tbcv are always assumptions or inferences 
of fact, bused upon our ideas and experience of 
tho course of nature, the course of human busi- 
nc*a and tho course of human conduct. I lie) 
are tho assumptions and unconscious inferen¬ 
ces of a reasonable man. r l hero is no special 
magic about such presumptions or assumptions 
of fact as they arc used in Courts of law, aiul no 
Full Bench however numerous, however distin¬ 
guished, can lay down by ruling that Courts 
shall make certain inferences or assumptions o^f 
fact in future cases. A Judge may and must 
very often make use of assumptions of fact; but 
he must not use them in isolation; he must not 
shut his 6) os to the facts disclosed in the evidence 
in tho case which ho is trying; (Cxse law 
referred.) IP 315 0 2, V 310 C 1) 
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(d) Civil P. C, (1908), S. 100—Whether 
certain presumptions should be raised in cer¬ 
tain circumstances or have been rebutted by 
certain circumstances are matters of fact to 
be decided by lower Courts—Practice, Duty 
of Court, Presumptions. 

It cannot be said that even in the presence of 
other circumstances which go against any pre¬ 
sumptions that the Court should draw from the 
circumstance, that the same state of things is 
shown to have continued for a long number of 
years, the presumption that there was a lawful 
origin for the same. The questions whether a 
presumption should be'raised in the circumstances, 
and whether such a presumption has been rebut¬ 
ted by the other circumstances in the case or not 
are matters pre-eminently within the cognizance 
ol the lower Courts which have to record find¬ 
ings of facts. LP350 C2] 

P. Venkataraviana Bao, K. S. Desi- 
kan and V. L. Narasimham —for Appel¬ 
lant. 

A. 1 enkataruma Baju and V. Krishna 
Mohan —for Respondents. 

Reilly, J. This batch of appeals re¬ 
lates to suit for the acceptance of pattas 
jn a village to which the Madras Estates 
I mnd Act applies. The plaintiff, the pro- 
pnetrix, tendered certain pattas to the 
raiyats of the village. They objected to 
soino of the terms, and she then launched 
these suits. The Deputy Collector who 
tried tlie suits, found that the terms of 
the pattas tendered were correct except 
in one respect, the exception being that 
a term was introduced in accordance with 
which the raiyat would pay on dry land 
if he grew cocoanuts on it, not the ordi¬ 
nary dry rate, hut a much enhanced rate, 
namely, Rs. 125 a khathi, which is an 
area equal to about 17 acres. The Deputy 
Collector found that that term was not a 
proper one aud struck it out of the draft 
pattas, confirming the pattas in other 
respects The plaintiff appealed to the 
District Court, and the learned District 
•Judge dismissed her appeals. She then 
came to this Court on second appeal, and 
Devadoss, J., again dismissed her ap¬ 
peals. The present appeals are against 
the decisions of Devadoss, J. 

It appears that some of the cocoanut 
plantations now in existence, to which 
the plaintiff wishes to apply this enhan¬ 
ced rate of rent, were planted after the 
Estates Land Act came into force. For 
those plantations by reason of S. 13 (3), 
Estates Land Act, she is not entitled to 
claim any enhanced rent, if the planta¬ 
tions are improvements within the mean¬ 
ing of the Act. Under the Act the plant¬ 
ing of fruit trees is an improvement, 
where it materially adds to the value of 


the holding, is suited to the holding and 
is consistent with the character of the 
holding. There is no question in these 
cases that the planting of cocoanut trees 
in this village adds very greatly to the 
\alue of the holdings. That is no doubt 
why the plaintiff demands a higher rent 
for such holdings There is no question 
that the planting is suitable to the 
land, which we are told is sandy land 
near the sea coast, and it is obviously! 
consistent with the holdings of the rai -j 
yats. But it has been urged before usj 
rather surprisingly as it appears to me, 
t hat the planting of cocoanut-trees is not 
an improvement within the meaning of 
the Act because cocoanut-trees are not 
fruit trees. Our attention has been drawn 
to a decision of two learned Judges of 
this Court in Velloyopjta Chetly v. Svb- 
ramania Chettiar (l), a case under the 
Madras Estates Land Act, in which they 
held that cocoanut trees wers not fruit 
trees. Of the two learned Judges Wal¬ 
lace, J., appears to have held so with some 
assurance, and Devadoss, J., with hesita¬ 
tion, but undoubtedly they came to the 
conclusion that cocoanut trees were not 
fruit trees. 

Wilh the very greatest respect I find 
it impossible to agree with that decision. 
Devadoss, J., remarked that fruit tree a 
mean trees producing edible fruit. For 
myself I should not be inclined to confine 
fruit trees to those trees alone which 
produce edihle fruit. But if that is the 
test cocoanuts surely satisfy that test. 
All of us knew that paits of cocoanuts 
are certainly edihle. Now it is not for 
us to differ from the decision of another 
Bench when the same point comes befero 
us; but in this particular matter 1 feel 
at liberty to differ from the learned 
Judges in the case I have mentioned. 
Although that is the only case re¬ 
ported, so far as I know, where 
the question whether cocoanut-trees are 
fruit trees within the meaning of the 
Estates Land Act is discussed, we are alL 
aware that there have been hundreds of 
cases before this Court from another part 
of the Presidency, in which coconut trees 
have been invariably treated as fruit 
trees. Coconut trees are undoubtedly 
fruit trees for the purpose of the Malabar 
Compensation for Tenants’ Improvements 
Act; and, though it is certainly not pro- 

(1) A. I. R. 1927 Mad. 137=99 T. C. 559=50 
Mad. 482. 
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Per to use one Act, directly for the pur¬ 
pose of interpreting another Act, for 
myself I see no reason why wo should 
give different meanings to “fruit tress” 
in the Malabar Compensation for Tenants’ 
Improvements Act and in the Madras 
Estates Land Act, nor why we should 
regard a coconut tree on the west coast 
of this Presidency as a fruit tree and 
something other than a fruit tree on the 
east coast of this Presidency. With 
greatest respect I feel that we are at 
liberty, being fortified by very many other 
decisions of this Court, too numerous to 
mention, to hold that a coconut tree is 
a fruit tree and that therefore the planta¬ 
tion of coconut trees in this village with 
which we are concerned is an improve¬ 
ment within the meaning of the Madras 
Estates Land Act. That being so, it is 
quite clear that in respect of those coco¬ 
nut plantations concerned in this group 
of suits which have been made after 1st 
July 1908 the plaintiff’s suits must fail. 

But, although wo are told, and the 
evidence shows, that the plantation of 
coconuts in this village has extended 
greatly in recent years, there was a large 
extent of such plantations before the 
Estates Land Act came into force; and to 
those plantations, made before 1st -July 
1908, wo cannot apply the sarno consi¬ 
derations. The evidence in this case 
shows that from 1881 onwards the pro¬ 
prietor of this village has taken muchi- 
likas from the raiyats which have contain¬ 
ed a condition that if they grow coconuts 
on the dry lands in their holdings, they 
will pay rent in accordance with the vil¬ 
lage rivaz or custom; and it has been 
found that whenever raiyats of the village 
since that time have planted cocoanuls on 
their dry land, they have not paid the 
dry rate on the land, but have paid ap¬ 
proximately this very high rate which^ 
the plaintiff now claims. Mr. Yenkata- 
rainana Rao, who appears for the plan- 
tiff, has urged that on those findings of 
long continued payment of an enhanced 
rate on dry lands used for the planting 
of coconuts and of the regular insertion 
in the muchilikas of the clause I have 
mentioned, we ought to presume that 
there was a contract between the raiyats 
and the landholder, i. e., between the 
predecessors of the present raiyats and 
the predecessors of the plaintiff who only 
bought this village in 1915, that this high 
rate should be paid when coconuts are 


planted and that we ought to presume 
that that was a It gaily enforceable con¬ 
tract supported by consideration. That 
presumption he urges we ought to set up, 
and the Judges of fact, who have dealt 
with the case, ought to have set up, as a 
presumption of fact. For that he relies 
upon the opinions of a Full Bench of this- 
Court in Peria Karuppa v. Raja Rajes- 
wara Sethupathi (2), where the majority 
of the Bench lay it down that a Court 
can presume a contract to pay a higher 
rate of rent than would otherwise he due 
and a legal origin and consideration there¬ 
for from long-continued payment of the 
higher rate in respect of a village to 
which this Act applies. And Mr. Ven- 
kataramana Rao has referred us to other 
cases where similar presumptions have 
been raised. Presumptions, as i3 well, 
known, are of two kinds; presumptions of 
law and presumptions of fact, as they are 
called. 

Presumptions of law are true pre¬ 
sumptions, presumptions, sometimes re¬ 
buttable, sometimes irrebuttable, which 
Courts are bound by statute and some¬ 
times by other binding authority to set 
up, positions which they are bound to 
take up beforehand, a priori, before they 
ever consider the evidence in the case or 
the part of the case to which the pre¬ 
sumptions apply. Thoso presumptions 
are correctly called presumptions, posi¬ 
tions which we must take up beforehand. 

I think it is a little unfortunate that in 
our legal phraseology we also use the 
word 'presumptions” in what are spoken 
of as presumptions of fact. Presumptions 
of fact are not necessarily taken up at the 
beginning of the consideration of a case 
or of any particular part of it. They arc 
really assumptions of fact which wo may 
make at any stage of a case. They are 
assumptions of fact for which w e do not 
ask any proof. Every hour of our life 
we are making such assumptions of fact 
in tire course of our reasoning on all sorts 
of questions; we make them from our 
childhood to our death. Life would not 
be long enough for the ordinary affairs of 
business if we did not make such assump¬ 
tions. Simple questions of fact which a 
Judge has to decide without the aid oi 
such assumptions would take him months 
or years to dispose of. These presump¬ 
tions or assumptions in a very largo num¬ 
ber of cases we mak e unconsciou sly or 
(2) (1910) 42 Mad. 470=60 |.C. CIO. 
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sub-consciously by an elliptical form of 
reasoning. But they are always assump¬ 
tions or inferences of fact, based upon 
our ideas and experience of the course 
of nature the course of human busi¬ 
ness and the course of human conduct. 
They are the assumptions and unconsci¬ 
ous inferences of a reasonable man. There 
is no special magic about such presump¬ 
tions or assumptions of fact as they are 
used in Courts of law ; and that makes it 
to my mind rather surprising that ques¬ 
tions about such presumptions have on 
occasionsbeen referred to Full Benches for 
statements of general opinion about them. 
For myself with very great respect I do 
not understand how the question in Peria 
Karuppa v. Raja Rajesivara Sethupathi 
(2 ) ever came to be referred to a Full 
Bench. 

And no Full Bench, however numer¬ 
ous, however distinguished, can lay 
down by ruling that Courts shall 
make certain inferences or assumptions of 
fact in future cases. I think, if the opi¬ 
nions of the learned Judges in that case 
are read carefully, it will be seen that 
they were all embarrassed by the question 
which was put to them. But, though no 
Judge can lay down for another Judge of 
fact what inferences of fact he shall draw 
or what assumption of fact he shall make 
on the way to those inferences, it is often 
'of interest and instruction to observe 
how other Judges have made use of such 
assumptions. The most instructive part 
of the opinions in Peria Karuppa v. 
Raja Rajesivara Sethupathi (2) is I think 
the insistence of every Judge forming 
that Bench that the presumptions of fact 
which they were discussing would always 
have to be considered, if they were to 
bo male, in relation to the facts of the 
special case, as disclosed in the evidence 
ot that case, to which they might be ap¬ 
plied ; and that is really I think very 
near the heart of the matter. My learned 
brother also laid stress upon that when 
discussing the question in Shivaramaytja 
v. Raja of Venkatagiri, A. 1 . R. 1930 
Mad. 339. A Judge may and must very 
often make use of such assumptions of 
fact ; but he must not use them in 
isolation ; ho must not shut his eyes 
to the facts disclosed in the evidence 
in the case which ho is trying. If 
a Julge is charging a jury about the 
proper use to be made of such a presum- 
tion or assumption of fact, it is his duty 


to warn them that they must only make 
use of that presumption or assumption 
if they think it reasonable in all the cir¬ 
cumstances of the case. And a Judge 
sitting alone as a Judge of fact must ap¬ 
ply that direction to himself. Therefore 
it is of no use, I think, for Mr. Venkata- 
ramana Rao to bombard us with decisions 
that presumptions or assumptions of fact 
of this sort can be used in such a case as 
this. No one can question that. The im¬ 
portant question is whether the assump¬ 
tion he asks us to make ought to have been 
made considering all the facts which are 
disclosed in this case, or perhaps more 
strictly whether the refusal of the Judges 
of fact in this case to set up that pre¬ 
sumption, considering all the special facts 
of the case, is so obviously wrong or un¬ 
reasonable that we ought to interfere 
with it or that Devadoss, J.ought to have 
interfered with it in second appeal. 

Now what are the special facts which 
we know about this case ? The raiyats of 
the village, the evidence shows, have 
paid this specially high rate on dry land 
instead of ordinary dry rates on the land, 
if they have grown coconuts on that 
land, for 35 years before the suits were 
brought, and for the same period they 
have all signed muchilikas agreeing to 
pay according to the village rivaz, if they 
should grow coconuts on this dry land. 
In some instances they have paid this 
high rate for more than 35 years because 
they have grown coconuts on their land 
for longer periods. In 1910 and 1917 some 
suits were brought by the late proprietor 
of this village against the raiyats to en¬ 
force this high rate of rent, and be 
succeeded, the suits being allowed to go 
ex parte. Ex. Y shows that much ear¬ 
lier than that, in 1893, this high rate 
was recovered i n a contested suit ; and 
in that case the District Munsif referred 
to the fact that the defendants had en¬ 
tered into an agreement to pay this high 
rate as long ago as 1863. Among the 
evidence three pattas of 1868 have been 
produced (Exs. 8, 22, and 23) in which 
this clause that the raiyat will pay f° l 
coconut plantations as the customar> 
village rate is entered. Those are ah 
manuscript pattas. In 1872 , 1875, lb* 
and 1879, we have instances of prince 
pattas in which this clause about ^ 10 
payment of a higher rate according 0 
the village custom when coconuts are 
grown is added in manuscript, lbese 
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take the practice of demanding and pay¬ 
ing this higher rate in certain instances 
much further hack than 1881. But it is 
also to be noticed that in 1868 there was 
one patta, Ex. 3, in which nothing 
whatever was said about coconuts or 
paying any higher rate when they were 
grown. Now that certainly is evidence 
that there was some agreement between 
the raiyats concerned, and after 1881 ap¬ 
parently between the raiyats of the vil¬ 
lage generally and the proprietor to pay 
this largely enhanced rate when coconuts 
were grown on dry land. But that 
does not carry the plaintiff far enough. 
What the plaintiff has to prove is 
not only an agreement but a legally en¬ 
forceable contract, an agreement sup¬ 
ported by consideration, Mr. Venkata- 
rama Rao for the plaintiff urges that we 
ought to assume, as the evidence takes us 
so far back, that the agreement between 
the raiyats and the landholder was sup¬ 
ported by consideration. If we were 


'quite certain that the two parties—the 
.zamindar or proprietor and the raiyats— 
had been negotiating on equal terms, at 
arm's length, I am not sure that the facts 
which I have mentioned might not pro¬ 
perly leal us to infer that the agreement 
must have been supported by some con¬ 
sideration. But I am also not sure that 
I should always be ready to make such an 
inference when the parties are the zamin- 
•dar or proprietor on the one side and the 
raiyats of a village on the other. I think 
it not improbable that, if a search wore 
made through the records of this Court, 
it would bo found that those Judges who 
lave had experience of the mofussil have 
>oen the least ready to assume as a 
matter of course that zamindars and pro¬ 
prietors on the one side ana the raiyats 
oi a village on the other have negotiated 
-on equal terms. But wo need not go 
urther with such speculation as there 

dor • 1 ^ US ° aS0 °kh er facts to bo consi- 


I bo plaintiff has not been able (o as- 
*. 113 »y suggesting what the considcra- 

Ion ca ? have been for the agreement to 
- )ay this largely enhanced rent when 

coconuts are grown. Now that we are 

in this sphere of presumptions or as¬ 
sumptions of fact we must ask ourselves 
whether wo can assume that there was 
consideration, not by a more effort of the 
imagination, hut taking properly into 
Account the course of nature and human 


conduct. What can this consideration 
have been ? What can we suppose it to 
have been? It is very difficult I think 
to imagine what it was. It was sug¬ 
gested at one stage that in this village 
rents were originally adjusted on the 
sharing system. It is very likely that 
that was so a great many years ago. And 
the suggestion was that, if rents were 
adjusted on the sharing system and after¬ 
wards that was changed to a money sys¬ 
tem, the proprietor might have agreed to 
that change on condition that, when any 
raiyat planted coconuts and obtained such 
valuable produce from the land, he would 
then pay a higher money rent than he 
would otherwise pay. But the difficulty 
in this case is that there is no way on the 
evi lence of relating any change from a 
sharing system to a money rent system 
with the origin of this agreement to pay 
a higher rate for coconuts, so far as we 
can see. The finding in this case - and it 
is supported by the evidence of two of 
the plaintiff's own witnesses, who have 
been karnams of the village—is that for 
dry land the system of money rent has 
been in force for very many years, long 
before the earliest date to which the evi¬ 
dence regarding this agreement to pay 
higher rent for coconut plantations re¬ 
lates at all. 

So there is no ground, so far as the evi¬ 
dence goes, for supposing that there was 
any connexion between the origin of this 
agreement to pay higher rate for coco¬ 
nuts and the change from a sharing sys¬ 
tem to a money rent system, so far as 
the dry lands of the village are concerned. 
Nor is there any evidence to show that 
any particular raiyats among those who 
are defendants in this group of cases wore 
admitted to their hoi lings after this 
practice of paying a higher rent for 
coconut plantations had come into force, 
so‘■hat it might be sai l that in their 
cases at any rate there were contracts 
with the landholder when they were ad¬ 
mitted originally to their holdings to pay 
this rate If tint were so, it might be 
easy to infer that there was considera¬ 
tion in their cases. But the evidence as 
put before us is not to that effect. As J 
have mentioned, cocoanut plantation has 
spread in the village gradually more and 
more as hoi lors of dry land have planted 
their land or part of it with cocoanut 
trees. But it is not suggested that there 
have boen successive contracts under 
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which raiyats have taken to cocoanut 
growing. What is suggested for the 
plaintiff is a contract made many years 
ago that they would hold their land on 
the ordinary dry rates with a proviso 
that if they grew coconut trees at any 
future time, they would pay the higher 
rate, and it is for that supposed contract 
that we have to find by evidence or infer¬ 
ence or assumption some consideration. 

If we had evidence that, when cocoanut 
trees were planted, during the years be¬ 
fore they came to bearing, the proprietor 
did not claim any rent or claimed only a 
very much reduced rent, then we might 
find consideration for the agreement that 
he should receive a very much enhanced 
rent after the coconut trees came to 
bearing There is no evidence of that in 
the present case. On the contrary there 
is evidence that the raiyats have been re¬ 
quired to pay during the years before the 
coconut trees have come to bearing the 
full dry rates upon their land, although 
for those years they were getting 
no profit from it at all. That is very 
much against the suggestion that there 
must have been consideration for this 
agreement. Then we have another piece 
of evidence. In several of the early 
pattas, in which there is a reference to 
paying this high rate of rent for cocoanut 
plantations in accordance with the 
village custom, there is a provision that 
the raiyat shall not plant cocoanut trees 
without the proprietor’s permission, i. e., 
ho is prohibited from doing so of bis 
own free will. As the learned District 
Judge has pointed out, that is a piece of 
evidence distinctly against the theory 
that there was consideration for this 
supposed contract. 

Now, as I have said, these appeals 
before us arise out of second appeals. It 
is not of immediate interest what infer¬ 
ence from the facts either my learned 
brother or I might have drawn if we 
had been Judges of fact in the matter. 
\\ hat we have to consider is whether the 
finding of the two Judges of fact in this 
case and especially of the learned Dis¬ 
trict Judge, who was the final Judge of 
fact, that there was no valid considera¬ 
tion for this alleged contract is so un¬ 
reasonable or so opposed to the evidence 
that we ought to upset it. I think after 
what I have said it is clear that we could 
not properly come to any such conclu¬ 
sion. 


In my opinion these appeals should be 
dismissed with costs (advocate’s fees 
Es. 10 in each appeal in which vakalat 
or appearance has been filed). 

Anantakrishna Ayyar, J — I agree. 
Tiie plaintiff-landholder of Chinnagol- 
lapalem filed these summary suits to en¬ 
force the acceptance of pattas and execu¬ 
tion of muchilikas by the defendants who 
are the raiyats of the said village. The 
main dispute between the parties turned 
on the question whether the landholder 
was entitled to claim a higher rate of rent 
when the raiyats grow cocoanut trees 
on their holdings. The Eevenue Ofiicer 
who tried these suits, as well as the 
learned District Judge on apjeal, disal¬ 
lowed the claim of the landholder to 
charge the higher rate. The second ap¬ 
peals preferred by her to this Court were 
dismissed by Devadoss, J. These Letters 
Patent Appeals have accordingly been 
preferred by the plaintiff against the de¬ 
cision of the learned Judge. 

The case of the landholder is that a 
contract between the parties to pay the 
higher rate must be presumed, having, 
regard to their conduct during the last 
about 50 years. At one stage it seems, 
to have been suggested in the lower 
Court that the claim was based on usage. 
When the defendants wanted to have 
more particulars about the nature of the 
claim put forward by the landholder, 
the landholder expressly stated that the 
claim was based on contract. When the 
arguments in these Letters Patent Ap¬ 
peals began, the question arose whether 
having regard to the provisions of S. 13. 
sub-S. 3, Estates Land Act, the land¬ 
holder would be entitled to claim the 
higher rate in respect of cocoanut trees 
planted after the Act came into force. 
The learned advocate for the lan Iholder, 
the appellant before us, argued that that 
provision would not apply to these cases 
because, be urged, that tire planting of 
cocoanut trees could not be said to be an 
“improvement” within the meaning of 
the Act, and consequently sub-Cl. 3, 
S. 13, would not apply to the present 
case. In support of this argument tlie- 
learned advocate relied on the decision 
of this Court reported in Vellayai’Pa- 
clictti v. Subramania Cliettiar (l)- 
true that the learned Judges in that case 
have expressed the opinion that the 
planting of cocoanut trees is not an im¬ 
provement” within the meaning of t ie 
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Estates Land Act. As that raised an 
important question, we were anxious to 
consider the matter carefully before giv¬ 
ing a decision upon that point. I may 
state here that Devadoss, J., who was a 
member of the Bench which decided the 
case reported in Vellayappa Chetti v. 
Subramania Chettiar (1), decided the 
■second appeals from which these Letters 
Patent Appeals have been preferred. In 
his judgment in the present cas3 this is 
what the learned Judge says at p. 81 of 
the pleadings book: 

“J do not think that iu the case of fruit trees 
like cocoanut, B-»tavia oranges, and other trees 
which come to maturity 7, 10 or 15 years after 
they are planted, the word “crop,” as ordinarily 
understood by landlords and tenants, could be 
applied to such a 'plantation. The planting of 
cocoanut trees is an improvement within the 
meaning of the Act.” 

The learned Judge also treats the coco¬ 
anut trees as, “fruit trees" in the course 
of his judgment. I do not see from the 
report in Vellayappa Chetti v. Subrama- 
niach Cttiar (l) that the attention of the 
learned Judge was drawn to this decision 
in the present case when he was con¬ 
sidering the case in Vellayappa Chetti v. 
Subramania, Chettiar (l). Ordinarily we 
should bo incline l to follow the decision 
of a Bench of this Court; but on examin¬ 
ing the judgment delivered by the learned 
Judges on that occasion wo feel that the 
question has not boon sufficiently dis¬ 
cussed in that case. The docision was 
based on the definition of the word 
‘improvement’’ in 8 3, Cl. 4 of tho Act, 
under which improvement includos (sub- 
Cl. F) “tho planting of fruit trees and 
fruit gardens’’. Reading the provisions 
of tho Act, it is not clear that tho fruit 
treos mentioned therein should neces¬ 
sarily bo trees that yield fruits edible by 
human beings. It is known that there 
aro trees which yield fruits which are 
oaten by cattlo. I am in the first placo 
not at all cloar that the definition of tho 
term improvement” in the Estates Land 
Act excludes trees the fruits of which arc 
not ediblo by human beings or cattlo. 
Even assuming for tho purpose of argu¬ 
ment that edibility bv human beings is 
the test I have no doubt that oven that 
test is satisfio 1 in the case of cocoanuts. 
Cocoanut trees aro so very common in 
several parts of this Presidency that 
practically overyholy knows about tho 
uso of the coooanut treos and of fruits 
thoroof but it may bo as well to refer to 


a few books in tho circumstances. I find 
that in Dr. Maclean’s Manual of the 
Administration of the Madras Presidency 
Vol. 3, at pp. 195 and 197, there is an 
interesting article on “cocoanut trees’ . 
At p. 197, I find the following: 

“In its young and green state the cocoanut 
coutaiusa clear albuminous fluid with a sweetish 
taste and a slight decree of astringeucy. But as 
the nut advances to its full maturity the fluid 
disappears and the hollow is filled by the al¬ 
mondlike dried albumen which is the germinat¬ 
ing orgau. This pulp or kernel when young, 
can be easily removed by a spoon. It is used 
greatly in curries or its milk is expressed from 
it’.” ... “The milk extracted by pressure from 
fresh kernel is used in curries and confectionery.” 

When tested by one's knowledge of 
what is going on in several parts of tho 
Presidency regarding the use made of 
cocoanuts in “culinary preparations” 
(though tho kernel is also occasionally 
eaten raw), one cannot at all say that tho 
description in the above book errs on 
the side of exaggeration. As is well 
known, the tract along the west coast of 
this Presidency is very favourable to the 
growth of cocoanut trees, and the atten¬ 
tion of earlier writers was naturally 
drawn to this subject. In the book en¬ 
titled “the Land of Perumauls-or Co¬ 
chin its Past and its Present” by Francis 
Day, printed in 1863, I find an interest¬ 
ing description of the cocoanut tree and 
its uses. At j). 537 the following pas¬ 
sages aro quoted from “Oriental Memoirs 
Vol. 1, p. 12, by Forhes: 

“Of all the trees which Providence has be¬ 
stowed on the Oriental world, the cocoanut tree 
most deserves attention. In this single produc¬ 
tion of nature what blessings aro conveyed to 
man. It produces clusters of green fruit. The 
nuts contain a delicious milk and a kernolsweet 
as an almond; this when dried affords abundance 
of oil, aud when it is expressed tho remains feed 
cattlo and poultry and make a good manure .... 
The Asiatic celebrated either in verse or prose 
the three hundred and sixty uses to which the 
trunk tho branches, the leaves, tho juice and the 
fruit were skilfully applied. Many of tho treos 
aro not permitted to bear fruit but (are) made to 
yield a cool liquid called toddy, tho palm wine of 
tho poets.” 

In a book called “Note of Agricultural 
Facts and Figures,” published in 1920 by 
Mr R. Cecil Wood of the Madras Agri¬ 
cultural Department there is the follow¬ 
ing observation at p. 163; 

“In the south tho tapping of cocoanut trees is 
very common, but in the north it is cutirelv 
absont.” 

Even a casual observer of what hap¬ 
pens in Hindu marriages and other festi¬ 
vities, and also in temple festivals could 
not have failed to note the part played 
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by cocoanut fruits in the same. It is re¬ 
mar lie 1 at p. 197 of Maclean’s Manual, 
Vol 3, that ‘‘cocoanuts are hourly 
broken and offered to the native dei¬ 
ties.” (Though called cocoanuts, it is 
nob denied that they are fruits and 
Devaloss, J, in his judgment in the pre¬ 
sent case treats cocoanut trees as 
“fruit” trees), I do not think it nec¬ 
essary in the circumstances to say more 
about the use rna le of cocoanuts in vari¬ 
ous parts of this Presidency. In the 
definition of the word “improvement” 
in the Malabar Compensation for 
Tenants’ Improvements Act, the words 
“fruit trees” occur and it has been hold 
all along by the Courts that cocoanut 
trees are fruit trees and compensation 
has been awarded all along on the foot¬ 
ing that the planting of cocoanut is an 
improvement. If cocoanut trees are 
fruit trees” in the western parts of 
this Presidency, there is no reason why 
they should cease to be so. in the other 
portions of tho Presidency. It goes 
witdioub sav ing that several owners of co¬ 
coanut plantations near habitations do 
often allow the use of the trees for tap¬ 
ping tod ly, when it pays them more to 
do so. But that circumstance Py itself 
would not be sufficient to justify us in 
saying that the cocoanut free is nob a 
fruit treo within the meaning of tho ins¬ 
tates Land Act That tho planting of 
cocoanut trees adds to tho value of the 
holding is also clear from tho conduct of 
plain till' in tho present case, because she 
claims a higher rate of rent on tho foot¬ 
ing that the raiyats make more money 
out of these trees. I would therefore 
respectfully dissent from tho decision in 
VeUana/ pa Cketti v. Subramania Chct- 
tiar (U in this respect and hold that tho 
planting of cocoanut trees comes within 
tho definition of tho term “ improve¬ 
ment,” under tho Madras Estates Act. 

I do not propose to say much on the 
other question that was argued, viz., 
with reference to tho landholder’s right 
to charge higher rate in respect of cocoa- 
nut trees planted prior to the Estates 
Land Act. The strongest point in favour 
of the plaintiff landholder—is that the 
raiyats have been paying the increased 
rate for about 50 years. What is the 
exact weight to bo attached to this cir¬ 
cumstance would depend 'upon the ques¬ 
tion whether there are in the present 
case other circumstances which point the 


other way. I do not understand any re¬ 
ported decision to lay down broadly thatl 
even in the presence of other circumstances! 
which go against any presumptions that 
the Court would ordinarily he inclined to 
draw from the circumstance that the! 
same state of things is shown to have, 
continued for a long number of years,' 
that the Court is bound to raise the pre¬ 
sumption that there was a lawful origin 
for the same. As I have said, the ques¬ 
tions whether a presumption should be 
raised in the circumstances, and whether 
such a presumption has been rebutted by 
the other circumstances in tho case or 
not, are matters pre-eminently within 
the cognizance of the Courts below which! 
have to record findings of facts. In this! 
particular case, 1 find there are some’* 
circumstances which prima facie would 1 
seem to point in the other direction. 

It is admitted on behalf of tho plain¬ 
tiff that taram rates prevail in the vil¬ 
lage, and that the samo have been fixed 
with reference to tho quality of tho soil. 
Prima facie, therefore when a landholder 
claims rates higher than the taram rates, 
the onus is upon him to show how he is 
entitlcd to such higher rates. In these 
cases, there is tho further circumstance 
that in some of the pattas the condi¬ 
tion is inserted that without the sanction 
of tho lahdholder tho raiyats are not en¬ 
titled to plant cocoanut trees. ]f there 
be such a usago as is contended for or 
as has been the plaintiff’s case latterly if 
there was a contract between the parties 
that the raiyats would he entitled to 
plant cocoanut trees hut should only pay 
a higher rate of Pvs. 125 per khatti 
(about 17 acres) thon how could tho land- 
b< lder consistently with such a contract, 
stipulate in the pattas that without tho 
landholder’s sanction tho raiyats should 
not plant cocoanut trees. Again, there 
is an admission by one of the plaintiff s 
witnesses that so long as the living me¬ 
mory of man goes, there has been no 
“ assura ” or sharing system prevailing 
in tho suit village. There is also the 
evidence that the landholder is entitle^ 
to recover from the raiyats the taram 
rates — (taram dry rates) during the 
period between the plantiug of the cocoa- 
nut trees and their coming to 
If the contract was that the lanaho te 
should not have any vent at all in 1LS " 
pect of the le.'id on which the cocoanu 
trees are planted till the trees came c 
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bearing, but that when the trees begin to 
yield fruits the landholder is to have a 
higher rate, onocan understand the posi¬ 
tion, but that is not so hero. 

It is also remarked by the learned Dis¬ 
trict Judge that the rates charged wero 
different in respect of different holdings 
relating to cocoanut trees. In short, 
various circumstances aro mentioned in 
the judgment of the learned District 
Judge, which he was entitled to consider 
along with the other circumstance, viz., 
that the payment at higher rate has been 
made for 50 years. Sitting in second 
appeal, and having regard to the circum¬ 
stances mentioned above—this does not 
seem to be a case in which we would be 
entitled to interfere with the finding ar¬ 
rived at by the lower appellate Court— 
I agreo with my learned brother that 
those Letters Patent appeals should be 
dismissed with costs—the pleader’s fee 
in each appeal in which vakalat or ap- 
pearanco has been filed, being fixed at 
Rs. 10. 

P.R.S./b.v. Appeals dismissed. 
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Waller and Jackson, JJ. 

(Jananti) Bhagvanula Narasimhmn — 
Defendant—Appellant. 

v. 

(Jayanti) Venhatasubbamma (dead) and 
others —Pontiffs—Respondents. 

Second Appeal No. 2214 of 1927, Deci¬ 
ded on 3rd December 1931, against decree 
of Sub-Judge, Bezwada, in A. S. No. 101 
of 1926. 

Hindu Law — Maintenance — Widow — 
Widow of co parcener ruling for maintenance 
after partition—She can enforce her right 
only against those co-parceners who have 
taken her husband's share. 

When tho widow of a co*parcener sacs for 
maintenance after there has been a partition, 
she cannot enforce her right against any of tho 
surviving co-parceners except those who have 
taken her husband's share. If her right to relief 
against tho family property is limited to tho 
value of her husband's share, and that Bharo has 
already been defined and separated it would bo 
idle to givo her relief against any of the co¬ 
parceners other than those who have succeeded 
to that share; no ether share is liable. If the 
valno of her claim is less than that share, there 
is no reason why any other share should bo re¬ 
sorted to. If it exceeds it. no other share is 
ohargcablo for tho excess: 85 Mad. 147; A. I. It. 
1927 Mad. 1189; 28 I.C. 819, lief .; 27 Mad. 45. 
ltd. on.; 5 M.U.C.It. 877 and A. /. 11. 1911 Mad. 
220, Did. [P 362 C 1] 


V. Rariiadoss — for Appellant. 

. P. Saty an a ray a Rao , K. Subbd Rao. 
ami P. Snmastindaram — for Respondents. 

Waller, J —The plaintiff who is res¬ 
pondent 1 in this second appeal, is tho 
widow of one Narasimham. He died 
about 30 years before the suit and she 
adopted respondent 2, one of tho sons of 
her husband’s brother Kakulayya. In 
1919 a suit for partition was brought and 
tho family property was divided. Res¬ 
pondent 2 and his sons got a 3/8ths 
share the other three branches, now re¬ 
presented by tho appellant and by vari¬ 
ous respondents, being allotted tho re¬ 
maining 5/8ths. In 1924 respondent 1 
filed a suit for maintenance, impleading 
all the former coparceners as defendants. 
The suit was defended only by respon¬ 
dent 2 and bis sons (defendants 1. 2 and 
3). Defendants 5, 7. 9, and 11 appeared 
by a pleader, but filed no written state¬ 
ments and the rest of the defendants did 
not appear at all. In the result respon¬ 
dent 1, was given a decree for certain 
sums of money, 3/8thsof which were to be 
paid by respondent 2, and his sons and tho 
other 5/8ths by tho other three branches, 
the District Munsif observing that tho 
pleaders on both si les had agreed “to tho 
division of tho liability in accordance 
with tho shares of tho different sots of 
the dofondants.” The plaintiff lodged 
an appeal, claiming a higher rate of main¬ 
tenance and defendants 8 to 11 a memo¬ 
randum of objections, pleading that they 
should not have been made liable at all. 
Defendants 4 to 7 appeared by a pleader 
hut filed no memorandum of objections. 
The Subordinate Judge enhanced tho rate 
of maintenance and at the same time dis¬ 
missed tho memorandum of objections, 
holding that tho plaintiff’s right to main¬ 
tenance out of tho entire family property 
was not affected by tho partition. De¬ 
fendant 8 has now filed a second appeal, 
putting forward tho samo plea, that tho 
plaintiff’s claim for maintenance was sus- 
fcainablo only against tho share allotted 
to tho first three defendants as represen¬ 
ting her husband. Wo have been refer¬ 
red to no decision that boars directly on 
the question at issue. Tho Subordinate 
Judge relied on two cases of this Court. 
Ono was Suhbarayulu Chctty v. Kamala- 
valli Thayaramma (l), where it was held 
that a widow’s right to maintenance was 
enforceable against' w^nlr* familv and 
( 1 ) [191*2] 85 Mad. 147=10 I.C. 847. 
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not merely against her late husband’s 
branch of it and that her right would not 
ho affected by a suit for partition filed 
■after her suit for maintenance; in other 
words her claim was to he treated as 
that of a wi low of a member ot an un¬ 
divided family. To that rule Mr. Y. 
Ramadoss for the appellant takes no 
•exception, his argument being that it 
does not apply to a case like this, where 
the suit for maintenance was brought 
after the partition. The other decision, 
which is referred to in Subbarayulu 
Chetty v. Kamalavalli Tkayaravima (l), 
is Jay anti Subbiah v. Alcimclu Mangam- 
nia (2). Tt laid down that the widow cf 
an undivided co parcener hal a right of 
maintenance against the surviving co¬ 
parcener or co-parceners, but only to the 
extent of her husband’s share or interest 
in the joiut family property and that, 
wherever it becomes necessary to enforce 
her right, it should be made a specific 
charge on a reasonable portion of that 
property, not exceeding in value .her 
husband’s share. In Subbarayulu Chetty 
v. Kamalavalti Thayaramma (1). this 
view of the law was accepted, the Judge 
observing: 

“It may bo that a decree would not be enfor¬ 
ceable against a inembar of a joint family which 
gave something more than the interest of the 
deceased husband which passed by survivorship 
to the surviving members." 

If this bo the correct rule and we must 
accept it as correct it seems to us to 
follow that, when the widow of a co¬ 
parcener sues for maintenance after there 
has been a partition, she cannot enforce 
her right against any of the surviving co¬ 
parceners except those who have taken 
her husban 1’s share. If her right to 
relief against the family property is limi¬ 
ted to the value of her husband’s share 
and that share has already been defined 
and separated, it would bo idle to give 
her relief against any of the co-parceners 
othor than those who have succeeded to 
that share; no other share is liable. If 
the valuo of her claim is less than that 
share, there is no reason why any other 
sharo should be resorted to. If it ex¬ 
ceeds it, no other share is chargeable for 
the excess. Several other cases were cited 
for the respondents. Two of them Siva- 
nananja Pcrumal v. Meenakshi Ammal 
(3) and Srmivasa Iy < mg a r v. Thiruven- 

(2) 110041 27 Mad. 45. 

(8) [I860 1 , 5 M.H.C.R. 377. 
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gadathaiyangar (4), do not really touch 
the point. In the first tlie only coparce¬ 
ners were the widow’s sons and stepson, 
the latter of whom contended that his 
stepbrothers’ divided share alone was 
liable and it was that contention that was 
overruled. The second was a similar case 
in which a similar contention was put 
forward and rejected. In another case, 
Karuppa v. Ghinna Nallammal, A. I. II. 
1927 Mad. 1189, a Bench of this Court 
followed the ruling in Jayanti Subbiah 
v. Alamelu Mangamma (2), holding that 
if a widow’s right to maintenance was 
limited to the value of her husband’s 
interest in the joint property, her main¬ 
tenance might reasonably bo charged 
against that interest alone. No doubt, 
in the result the Judges gave a charge 
over the whole property, hut that was 
because another maintenance holder had 
a prior charge over the whole, which 
might have been utilized to defeat a sub¬ 
sequent charge over a part of it. Another 
case cited Bata Tirupura Sundaramma 
v. Suryanarayaiia (5), resembles, and 
follows the Sivanananja Pcrumal v. 
Meenakshi Ammal (3). 

We are of opinion that the appeal must 
1)0 allowed. A memoran lum of objec¬ 
tions has been filed by respondents 5 and 
7, supporting the appellant. It must, we 
think he allowed under O. 41, Id. 33. In 
view of the course taken by the case in 
the Courts below, they and the appellant 
will pay their own costs. The first three 
defendants will pay the whole decree 
amount and respondent I s costs through¬ 
out and she will pay the fee due to the 
Government. 

p.r.s./b.v. Appeal allowed. 

(4) A I. K. 1914 Mad. 226=38 Mad. 556=23 

I.C. 264. 

(5) [19151 28 I.C. 349. 
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Reilly and Anantakrishna 
Ayyar, JJ. 

Gangjee Premjee k Co .—Petitioner. 

v. . 

0. L. K. K. N. Firm, Colombo and 
others —Opposite Parties. 

Civil Revn. Potn. No. 1434 of 1930, 
Decided on 25th November 1931, against 
order of Dist. Court, Ramnad, D/- 

September 1930. . . 

(a) Limitation Act (1908), S. 5— S 5, Limi¬ 
tation Act, and S. 78. Insolvency Act, must be 
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strictly construed—Provincial Insolvency Act 
(1920), S. 78. 

Section 5, Limitation Act, is in itself an excep¬ 
tion to S. 3 of that Act, which directs that suits, 
appeals and applications presented after expiry 
of the periods of limitation prescribed shall be 
dismissed, and being a provision enacting an 
exception to a general rule it has to be strictly 
construed. And in the same way S. 78, Provin¬ 
cial Insolvency Act, so far as it applies to S. 5, 
Limitation Act, must also be strictly construed. 

[P 354 C 1] 

(b) Limitation Act (1908), S. 5—“Applica¬ 
tions*’ include petitions”—Interpretation of 
Statutes. 

Petitions, so far as they are governed by the 
Limitation Act, are included in the word “appli¬ 
cations.” And speaking generally in regard to 
the Acts applicable to India, it is impossible to 
gay that thero is any necessary distinction bet¬ 
ween an application to a Court and a petition to 
a Court. LP 354 C 1] 

# & (c) Provincial Insolvency Act (1920)— 
Interpretation—“Petition” and “application” 
connote different things—Interpretation of 
Statutes. 

In the use of the words “application” and 
“petition,” in the Act there is a very definite 
distinction drawn between them. The word 
“petitions” is used for either a debtor’s or a 
creditor’s insolvency petition, praying that the 
debtor may bo adjudged insolvent, but is never 
used for any application to the Court in the 
course of insolvency proceedings already insti¬ 
tuted. That petition should bo used for appli¬ 
cations praying that a debtor may be adjudged in¬ 
solvent, which thereby institute insolvency pro¬ 
ceedings, and that all applications in pending 
insolvency proceedings should be described in the 
Act as applications appear to have been a deli¬ 
berate choice of language. And the use of the 
word “petition” in the new S. 54 (A) is not 
sufficient to destroy the strong contrast main¬ 
tained through the Act as originally framed bet¬ 
ween a “petition” praying that a debtor be 
adjudged insolvent and other applications made 
in the course of insolvency proceedings. The 
logislituro had a purpose in the use of the words 
“petition*’ and “application” in the material 
sections of the Provincial Insolvency Act, and 
it is not open to Courts, in the absence of clear 
and cogent indications in the Act to the contrary 
to iguore the distinction made bv the legislature. 

LP 354 C 2] 

# (d) Provincial Insolvency Act (1920), 
S. 9 (1) (c) — S. 9 does not explicitly lay down 
any rule of limitation but in effect it does so. 

Bection 9 (1) (c) does not lay down any ex¬ 
plicit rule of limitation. It does not say that if 
the petition is not filed within a certain period 
it shall he dismissed. In form aud in language 
it does lay down certain conditions precedent. 
But although in form what one finds iu the sec¬ 
tion is a statement of conditions precedent and 
not a rule of limitation, in effect it is very much 
the same thing as a rulo of limitation, namely, 
that unless a creditor files his petition v/ithiu 
three months after tho act of insolvency it must 
ho dismissed, which has just tho effect of a rulo 
of limitation : A. /. 72*1928 Mad. 4G2, lief. 

LP 357 C 1‘, 

# (c) Provincial Insolvency Act (1920), 
Ss. 9 and 78 —Creditor's application under 
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S. 9— S. 5, Limitation Act, does not apply— 
Limitation Act (1908), S. 5. 

The provisions of S. 5, Limitation Act, cannot 
be applied to tho case of a creditor’s petition un¬ 
der S. 9, Insolvency Act, because such a petitiou 
is not an application within the meaning of S. 78 
of the latter Act. [p 35G C 2] 

The legislature has in the Act used the ex¬ 
pressions “petitions” and applications” for dif¬ 
ferent purposes and with different legal significa¬ 
tions. Therefore power to excuse the dairy iu 
respect of “applications” given under S. 78 of the 
Act, by reference to S. 5, Limitation Act, is not 
applicable to excuse delay in filing a “creditor's 
petition” under S. 9, Insolvency Act : A. I. R. 
1932 Mad. 112, Foil. ; A. I. R. 1932 Cal. 160 
Ref. ; (Mad.) C. M. A. 523 of 1925, Expl.- 

LP 360 C 2] 

K. Rajah Ayyar and V. Rdmaswami 
Ayya) —for Petitioner. 

B. Sitarama Rao, S. R. Muthuswamy 
Ayyar and S. Panohapagesa Iyer —for 
Opposite Parties. 

Reilly, J — This civil revision petition 
relates to a creditors’ insolvency petition 
presented to the Subordinate Judge of 
Ramnad. That petition alleged a preferen¬ 
tial transfer as the act of insolvency neces¬ 
sary to support it ; hut the date of the 
transfer, according to the document repre¬ 
senting it, was more than three months be¬ 
fore the date on which the insolvency peti¬ 
tion was presented. So with their insol" 
vency petition the creditors presented a 
petition to excuse the delay under S. 5, 
Lim. Act. That petition tho Subordinate 
Judge dismissed. On appeal the District 
Judge, feeling himself bound by the deci¬ 
sion of a Bench of this Court in A. A. O. 
No. 523*of 1925, held that S.5, Lim. Act, 
applied to tho case and reversed the Sub¬ 
ordinate Judge’s order and remanded the 
petition to excuse the delay for fresh dis¬ 
posal. The present civil revision petition 
is preferred by the transferee concerned 
against the District Judge’s remand 
order. 

It was decided by a Full Bench of this 
Court in Lingayya v. Chinna Narayana 
(l), before the present Provincial Insol¬ 
vency Act of 1920 came into force, that 
S. 5 and other general provisions of tho 
Limitation Act did not apply to insol¬ 
vency petitions. When the present Pro¬ 
vincial Insolvency Act was enacted, a now 
provision was introduced in S. 78’ of the 
Act, the opening words of which are ■ 

“The provisions of Ss. 5 and 12, Limitation Act 
1908, shall apply to appeals and applications 
under this Act.'* 

It is contended for the petitioning 
credi tors in t hi s case th at under that 

(1) L19I8] 41 Mad. 169=44 I. 67805.' 
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provision S. 5, Lim. Act, can be applied 
to their petition for the adjudication of 
the debtor. It will he noticed that the new 
provision in S. 78, Provincial Insolvency 
Act, relates to appeals and applications 
only, as indeed does S. 5, Lim Act. The 
petitioner before us, the transferee con¬ 
cerned, contends that a creditor’s insol¬ 
vency petition praying that a debtor may 
be adjudged insolvent is not an applica¬ 
tion within the meaning of S. 78, Pro¬ 
vincial Insolvency Act. In considering 
that question I think in the first place 
we have to remember that S. 5, Lim. 
Act is in itself an exception to S. 3 
of that Act, which directs that suits, 
appeals and applications presented after 
the expiry of the periods of limitation 
prescribed shall be dismissed, and being a 
provision enacting an exception to a 
[general rule it has to be strictly construed. 
And in the same way S. 78, Provincial 
Insolvency Act, so far as it applies to 
S. 5, Lim. Act, must also be strictly con¬ 
strued. Remembering that, does the word 
“application” in S. 78, Provincial Insol¬ 
vency Act, include insolvency petitions, 
i. e., petitions praying that a debtor may 
be adjudged insolvent ? 

Speaking generally, I do not think we 
can say that in legal phraseology a peti¬ 
tion is not an application. Mr. Sitarama 
Rao for the creditors has pointed out to 
us that the words are in legislation ap¬ 
plicable to this country often inter¬ 
changeable. In the Limitation Act it 
must be noticed that there is no reference 
to petitions at all, although it cannot be 
supposed that there is no law of limita¬ 
tion applicable to petitions. Petitions, so 
ifar as they are governed by the Limita¬ 
tion Act, are included in the word “ap¬ 
plications.’’ Ss. 8, 9 and 10, Guardians 
and Wards Act, show that an “applica¬ 
tion” may be a petition. Under S. 8 the 
Court may be moved to appoint a guar¬ 
dian by an “application” and under S. 10 
the “application” may be made by a “pe¬ 
tition.” And, what is perhaps even more 
interesting for our purpose as Mr. Sita- 
ram Rao has been able to point out, in 
S. 55, Civil P. C. the expression “apply 
to be adjudged an insolvent” appears in 
sub-Ss. (3) and (4). Therefore, speaking 
generally in regard to the Acts applicable 
to this country,’I think it is impossible 
to say that there is any necessary distinc¬ 
tion between an application to a Court 
and a petition to a Court. For the con¬ 


venience of the organization of Court re¬ 
cords and general administration there 
are certain rules in force in this Presi¬ 
dency that the term “petition” shall be 
used for what may be called originating 
motions, either in execution or otherwise, 
and that the term “application” shall be 
used for motions made in pending pro¬ 
ceedings. But in this Court itself that 
rule is not strictly followed. On the ap¬ 
pellate side of the Court it is not followed 
at all, as we ordinarily call interlocutory 
applications in pending proceedings civil 
miscellaneous petitions. 

But Mr. Rajah Ayyar for the petitioner 
here urges that, whatever may be the 1 
general practice either in Courts or in 
legislation in the use of these words, 
“application” and “petition,” in the Pro¬ 
vincial Insolvency Act there is a very, 
definite distinction drawn between them. 
He has been able to show us that in the 
Provincial Insolvency Act, 1920, as it 
was enacted, “petition” is used for either 
a debtor's or a creditor’s insolvency peti¬ 
tion , praying that the debtor may be ad¬ 
judged insolvent, but is never used for 
any application to the Court in the course 
of insolvency proceedings already insti¬ 
tuted. That “petition” should ho used for 
applications praying that, a debtor may 
be adjudged insolvent, which thereby in¬ 
stitute insolvency proceedings, and that 
all applications in pending insolvency 
proceedings should be described in the 
Act as “applications” appears to have 
been a deliberate choice of language. If 
becomes particularly remarkable when 
we look at Ss. 10 (2) and (52), in both 
of which the word “petition” and the 
word “application” occur, “petition” be¬ 
ing reserved as elsewhere in the Act for 
a petition that the debtor be adjudged in¬ 
solvent. Those two sections emphasize 
what appears to be a deliberate contrast 
in the use of the two words. In S. 6 (f) 
there is a small point which may be 
noticed. It is there stated that a debtor 
commits an act of insolvency if he Po¬ 
tions” to be adjudged an insolvent. Pe¬ 
titions” is an awkward and ugly word, 
not likely to have been used in place of 
the ordinary word “applies,” unless there 
was some special reason for using it. And 
the reason appears to be that even in that 
statement the legislature wished to main¬ 
tain the distinction between a petition 
and an “application.” which runs rig.’t- 
through the rest of the Act. 
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That was the position in regard to the 
use of these words, as the Act stood when 
it was first enacted. It happens how¬ 
ever that in 1926 a new section, 54 (A) was 
introduced in order to allow a creditor to 
prosecute a petition to have a transfer set 
aside under S. 53 or S. 54 of the Act if 
Official Receiver declines to do so. In 
that new section the opening words are: 

“A petition for the annulment of any transfer 
under S. 53, or of any transfer, payment, obliga¬ 
tion or judicial proceeding under 8. 54. 

There we have for the first time in this 
Act the use of the word “petition” for 
something other than a petition that the 
debtor may be adjudged insolvent. The 
contrast between such a petition for ad¬ 
judication and any other application to 
the Court, which had been maintained so 
far by the use of the two different words 
“petition” and “application,” was in¬ 
fringed when this amendment was intro¬ 
duced. Mr. Sitarama Rao for the credi¬ 
tors not unnaturally contends that the 
contrast on which Mr. Rajah Ayyar has 
based his argument here breaks down. 
It is a remarkable fact that “petition” 
was introduced in that way in the new 
section. But I think we must remembor 
that what we are trying to do now is to 
interpret the word “application” as it ap¬ 
pears in S. 78 of that Act. S. 78 of the 
Act was there when the Act was origi¬ 
nally issued in 1920, and the fact that 
there was tho marked contrast between 
the use of tho word “petition” and tho 
use of the word “application” when the 
Act was issued in 1920 is not destroyed 
by a different use of the word “petition” 
in the amendment introduced six years 
later. It has also been suggested by Mr. 
Rajah Ayyar that the word “petition” may 
have crept into this new amendment by 
oversight, the legislature not remember- 
ing, when the amendment was made, that 
in tliis particular Act a distinction bad 
been drawn between the use of the word 
potition” and the use of tho word “ap¬ 
plication." But I do not think we are 
entitled to attribute oversight to the 
legislature unless that is clearly neces¬ 
sary. There are other explanations why 
a proceeding under S. 54 (A) of tho Act, 
and so by implication a proceeding under 
S. 53 or S. 54, should be described as in¬ 
stituted by “petition” rather than by 
“application.” If * petition” was reser¬ 
ved purposely by the legislature for some 
motion originating proceedings, then it 


might well be used in connexion with 
proceedings under Ss. 53 and 54, as 
though connected with insolvency pro¬ 
ceedings and possible only while insol¬ 
vency proceedings are pending, they are 
really new proceedings originated against 
outside parties: and in that sense it is not 
inconsistent with the distinction which 
Mr. Rajah Ayyar wishes to draw between 
‘petition” and “application” that such 
proceedings be initiated by “ petitions.” 
And it may also be remarked that for 
such proceedings, so long a3 insolvency 
proceedings are going on, there is no 
period of limitation, and therefore the 
legislature may even have used the word 
“petition” in S. 54 (A) advisedly, so as to 
make it clear that they are outside the 
scope of S. 78. 

On the whole I do not think that the 
use of the word “petition” in the new 
S. 54 (A) is sufficient to destroy the strong 
contrast maintained through the Act as 
originally framed between a “ petition ” 
praying that a debtor be adjudged insol¬ 
vent and other applications made in the 
course of insolvency proceedings. 

So much for the mere words used. But 
there may well be, as Mr. Rajah Ayyar 
suggests, good reason behind the choice 
of the word “ application” rather than 
“petition” in S. 78. According to the 
scheme of the Act a petition praying that 
a debtor be adjudged insolvent initiates 
very important litigation. By S. 12 of 
the Act it is required that such a peti¬ 
tion shall be signed and verified as if it 
were a plaint. And under S. 18 of the 
Act it is provided that tho procedure in 
regard to the admission of plaints shall 
be applied to such petitions. Those two 
sections recognize that an insolvency 
petition, praying that a debtor be ad¬ 
judged insolvent, is not only the begin¬ 
ning of very important litigation but is 
of as much importance as a plaint. In¬ 
deed, as we know, it may often be of 
much more importance than a plaint. 

It may initiate something equal to a 
whole bundle of suits. If as appears from 
these provisions of tho Act, the legislature 
intended an insolvency petition praying 
that a debtor be adjudged insolvent to bo 
treated as a plaint in a suit, of as great 
importance as a plaint in a suit, then 
there would be good reason for using 
language which would make it clear that 
S. 5, Lim. Act, though being applied by 
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the new S 78 to other matters in connexion 
with insolvency proceedings, that is, to 
appeals and applications, should not be 
applied to initiating insolvency petitions. 
R. 5, Lim. Act, as is well known, has no 
application to suits. It does not give the 
Court any power to extend the period of 
limitation for instituting a suit; but it 
does give the Court power on sufficient 
cause to extend the time for filing an ap¬ 
peal or an application in litigation which 
has already been properly instituted by 
suit. When a party has come to Court with 
his suit in time, then he or other parties 
to the suit, who are conducting their pro¬ 
ceedings under the control of the Court, 
are allowed to ask for extension of time 
under S. 5, Lim. Act, for sufficient cause 
and the Court may grant such extensions 
at its discretion. But it is no part of the 
Limitation Act—indeed it is against the 
object of the Limitation Act—that the 
Court should have discretion to extend 
the period of limitation for initiating 
suits. If the Court had power to do that 
then one of the main objects of the law 
of limitation in giving security to titles 
would be defeated. And in the same 
way, if the Court had discretion to en¬ 
large the time after an act of insolvency 
within which a creditor’s insolvency 
petition must be filed, the security of 
manv transactions might be imperilled. 

The acts of insolvency which may be 
used as one of the justifications fora 
creditor’s petition include even the sale 
of property in execution of a decree. If 
a debtor’s property is sold in execution of 
a decree for three months after that is 
done, it is possible that a petition to ad¬ 
judge him insolvent may be filed. But 
after that period other persons doing 
business with him know that that danger 
is gone. If the Court had discretion to 
extend that period of three months, very 
serious results to merchants and others 
dealing with a judgment-debtor might 
happen. It is therefore quite reasonable 
(that as S. 5 is not applicable to suits so 
it should not he applicable to creditors’ 
insolvency petitions. 

However the learned District Judge as 
I have mentioned, felt that he was bound 
by the decision in A. A. O. No. 523 of 
1925. And on that decision Mr. Sita- 
rama Rao has relied before us. In 
that case no doubt the two learned 
Judges were of opinion that S. 5 applied 
to a creditor’s petition to adjudge a 


debtor insolvent. The actual question 
before them was whether the refusal of 
the District Judge to apply S. 14, Lim. 
Act, to such a petition was proper. They 
were of opinion that S. 14, Lim. Act, did 
not apply to such an insolvency petition 
and they dismissed the appeal before 
them. But in the course of their judg¬ 
ment they expressed the opinion that S. 5, 
Lim. Act may be applied to such insol¬ 
vency petitions though in the end they 
came to the conclusion that the circum¬ 
stances of that case were not such as to 
justify the application of that section. 
I think that Mr. Rajah Ayyar is justi¬ 
fied in saying that the expression of the 
learned Ju lges’opinion in that case to 
the effect that S. 5. Lim. Act, applies to a 
creditors’ insolvency petition was obiter 
dictum. And I may perhaps also re¬ 
mark witli great respect that in that 
case the learned Judges did not find it 
necessary to discuss the wording of the 
Provincial Insolvency Act in the provi¬ 
sions concerned nor did they note the 
contrast between the use of the word 
“petition” and the use of the word “ap¬ 
plication” which I have mentioned. And 
it may be added that this revision peti¬ 
tion comes before us because it has been 
referred to a Bench by Jackson, J., 
who delivered the judgment in A. A. 0. 
No, 523 of 1925 and who it appears 
therefore does not himself regard that as 
a binding decision on the present ques¬ 
tion. On the other hand Cornish, J., in 
Vaithinatha Ayyar v .Vaitkinatha Ayyar 
(2) sitting alone decided that S. 5, Lim 
Act, did not apply to a creditor’s insol¬ 
vency petition. In ray opinion Cor¬ 
nish, J.'s view on that matter should be 
followed. I may add that it has been 
pointed out to us that the only specific 
provisions regarding limitation in thei 
Provincial Insolvency Act are contained! 
in S. 68, relating to applications against 
orders made by receivers and S. 75, re¬ 
lating to appeals. It has been suggested 
that that may explain why it was thought 
necessary in S. 78 to refer only to ap¬ 
peals and applications. That also is an 
argument which I think supports the 
view I have taken regarding S. 5, Liin.l 
Aet. 

There was another part of Mr. Rajah 
Ayyar’s argument with which I do not 
think I need deal in any detaU on this 
occasion. He contended that S. 9 (1) (c), 

(2) A. 1. R. 1932 Mad. 112=135 I. C. 613. 
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Provincial Insolvency Act, which pro¬ 
vides that the act of insolvency on which 
the petition is grounded must have oc¬ 
curred within three months before the 
presentation of the petition does not 
prescribe any period of limitation within 
the meaning of S. 5, Lim. Act. If that 
is so of course any other discussion of the 
question is unnecessary. His argument 
is that S. 9 does not provide a period of 
limitation, but does by its wording pro¬ 
vide a condition precedent which must 
be fulfilled before a creditor can prefer 
an insolvency petition. That section 
lays down that a creditor shall not be 
entitled to present an insolvency peti¬ 
tion against a debtor unless the debt is 
Rs. 500, unless it is a liquidated sum and 
unless the act of insolvency has occurred 
within three months. Now in form that 
section undoubtedly does not lay down 
any explicit rule of limitation. It does 
does not say that if the petition is not 
filed within a certain period it shall be 
dismissed. 

In form and in language it does 
lay down three conditions precedent 
as Mr. Rajah Ayyar contends. And I 
may mention that Mr. Rajah Ayyar s 
view that this section does not provide 
a period of limitation was adopted by 
Spencer, J., in Aiyapparaju v. Venkata- 
krishnayya (3). But although in form 
what we find in tlie section is a state¬ 
ment of conditions precedent and not a 
rule of limitation as Mr. Sitarama Rao 
has pointed out in ellect we get to very 
much the same thing as a rule of limita¬ 
tion, namely, that unless a creditor files 
his petition within three months after 
the act of insolvency it must bo dis¬ 
missed which has just the effect of a rule 
of limitation. But I do not regard this 
question whether S. 9, Provincial Insol¬ 
vency Act does lay down a rule of 
limitation as at all an easy one and I 
do not wish to express any decided 
opinion upon it on this occasion. If we 
were to find that S. 9, Provincial Insol¬ 
vency Act did not proscribe any period 
of limitation then very serious conse¬ 
quences would follow. Among other 
things S. 14, Lim. Act, would not affect 
such insolvency petitions by reason of 
S. 29, Turn. Act, as it might otherwise do. 
It is not necessary I think to go into 
this difficult question and its conse- 
quencos on this occasion as all that we 

(3) A. I. R. 1923 Mad. 462=72 I. C. 488. 
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are concerned with now is the question 
whether S. 5, Lim. Act, applies to a cre¬ 
ditor’s insolvency petition. And on that 
question I agree with Mr. Rajah Ayyar’s 
contention that it does not apply. 

In my opinion therefore this petition 
should be allowed with costs in this 
Court and the remand order of the 
learned District Judge should be set 
aside. 

Anantakrishna Ayyar, J.— Certain 
creditors of a debtor filed a petition under 
the Provincial Insolvency Act to have 
the debtor adjudicated an insolvent on 
the ground that he had executed a mort¬ 
gage in favour of some one creditor, alleg¬ 
ing that the mortgage constituted a 
fraudulent preference under S. 54, Pro¬ 
vincial Insolvency Act; but as the date 
mentioned in the mortgage deed was 
beyond three months from the date of 
the petition, the petitioners applied to 
have the delay excused under S. 5, Lim. 
Act, read with S 78, Provincial Insol¬ 
vency Act. The learned Subordinate 
Judge held that the Court had no juris¬ 
diction to apply S. 5, Lim. Act, to peti¬ 
tions under the Insolvency Act. He ac¬ 
cordingly dismissed the petition. On 
appeal by the petitioning creditors, the 
learned District Judge reversed that deci¬ 
sion and remanded the petition for re¬ 
hearing on the merits w-hether there was 
sufficient cause to excuse the delay. He 
relied on the decision of a Bench of this 
Court in A. A. 0. No. 523 of 1925 and 
(Peddapalli Samacharlu v. Yerrajimi 
Siddappa) and held that S. 5, Lim. Act, 
was applicable to a petition filed by a 
creditor under S. 9, Provincial Insolvency 
Act. The mortgagee has preferred this 
revision petition against the decision of 
the District Judge, under S. 75, Provin¬ 
cial Insolvency Act. 

Mr. Rajah Ayyar, who appeared for 
the mortgagee, based His case on two 
grounds: (l) that S. 5, Lim. Act, does 
not apply to the petition in question; and 
(2), that the period of three months men¬ 
tioned in S. 9, Provincial Insolvency Act, 
is not 'a period of limitation within 
the meaning of S. 5, Lim. Act, and con¬ 
sequently no question of limitation arises 
in the case, his contention being that 
after the expiry of three months, the 
transaction which would otherwise be 
available to ground the insolvency peti¬ 
tion would not be available at all as 
such. 
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On the question whether S. 5, Lim. 
Act, applies to the present case, it may be 
stated that under the previous Provincial 
Insolvency Act 3 of 1907, it was held by 
a Full Bench of this Court in the case 
reported in Lingayya v. Ghinna Narn- 
yana (l) that the general provisions of 
the Limitation Act dealing with the ad- 
mission of appeals and applications filed 
after the periods prescribed for the same 
could not be applied to extend the periods 
prescribed by the provisions of Act 3 of 
1907 for filing of appeals, etc. The view 
of the Full Bench was that the Insol¬ 
vency Act was a special Act complete in 
itself, and that the general provisions of 
the Limitation Act could not be held ap¬ 
plicable to proceedings taken under that 
Insolvency Act. After that decision, 
S. 7s has been enacted in the present 
Provincial Insolvency Act of 1920, to the 
effect that the provisions of Ss. 5 and 12, 
Lim. Act of 1908, shall apply to "appeals 
and applications under the Insolvency 
Act.” 

On behalf of the respondents, it was 
argued that the provisions of S. 5, Lim. 
Act, should now he held to apply to the 
petition” filed by the creditors under 
S. 9, Provincial Insolvency Act. Mr. 
Rajah Ayyar contended that S. 78 applies 
only to "appeals” and “applications”under 
the Insolvency Act, and that a ‘‘peti¬ 
tion’’ under S. 9 is not "an application” 
but "a petition” under the Act. At first 
sight it appeared to me that the peti¬ 
tioner before us was trying to make too 
much out of the use of the two different 
words “petitions” and “applications” in 
the Insolvency Act, and I was anxious to 
find out whether these words have any 
accepted definite legal signification, and 
whether the two words connote essenti¬ 
ally different ideas. These words are not 
defined in the General Clauses Act, nor 
in the Code of Civil Procedure, the Limi¬ 
tation Act or in the Insolvency Act. 

Referring to Wharton's Law Lexicon, 

I find the following: 

Application’ is a request, a motion to a 
Court or Judge; the disposal of a thing.” 

As against petitions” it is stated: 

A supplication made by an inferior to a supe¬ 
rior having jurisdiction to grant redress.” 

It is further stated that 

in bankruptcy, proceedings are commenced by 
one or more creditors of the debtor filing a peti¬ 
tion in the Court of bankruptcy praying that 
the debtor may be adjudged bankrupt. Divorce 
etc., procedings are commenced by petition.” 


Mention is also made of election peti¬ 
tions.^ The “petitioning creditor” is said 
to be “one who applies for an adjudica¬ 
tion in bankruptcy against his debtor.” 
It was contended by the learned advocate 
for the respondents that the word “ap¬ 
plication” as used in the Insolvency Act, 
has no technical meaning and that it is 
the same as petition” an I he referred 
us to certain other enactments of the 
Indian legislature. In S. 55, Cls. 3 and 4, 
Civil P. C., it is stated that the Court, 
before whom a judgment-debtor, arrested 
in execution of a decree for money, is 
brought, shall inform him that he may 
"apply” to be declared insolvent. O 45, 
R. 2, relating to appeals to the Privy 
Council, was also referred to where the 
w'ords used are "the appellant shall apply 
by petition." (The italics are mine). 
Further, the provisions of the Guardians 
and Wards Act, Ss. 8 and 10, were also 
referred to. In S. 10 it is mentioned that 

‘‘if the application is not made by the Collector, 
it shall be by petition, signed and verified, etc.” 

It is not necessary to examine how 
these words are used in other enactments 
by the legislature, and whether each of 
these words has a definite well recog¬ 
nized meaning, different from the other. 
No doubt in the Civil Rules of Practice 
framed by this Court for the guidance of 
the lower Courts in the Presidency as to 
how proceedings should be marked for 
convenience and uniformity, a distinc¬ 
tion has been made between a "petition 
and an” application;” for example, bet¬ 
ween an "execution petition” and an 
“ execution application, ” the latter 
phraseology being applied to the media by 
which further and other steps are sought 
to be taken in the main matter of execu¬ 
tion and in a pending execution petL 
tion. But in construing an Act passed by 
the Indian legislature, this practice in our 
Presidency, should not be allowed to have 
any consideration at all. Again, as ob¬ 
served by the Privy Council in Adamson 
v. Melbourne Metropolitan Board of Works 
(4) at p. 147 when a word has no definite 
and well-understood legal signification: 

“it is always unsatisfactory and generally un¬ 
safe to seek the meaning of words used in an 
Act of Parliament in the definition clauses of 
other statutes dealing with matters more or less 
coguate, even when euacted by the same legis¬ 
lature. A fortiori must it be so when resort is 

(4) [1929] A. C. 142=98 L. J. P. C. 20=140 
L. T. 107=45 T. L. R. 3. 
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had for this purpose to the enactments of other 
legislatures.” 

In the circumstances, it seems to me 
that we must therefore turn to the 
provisions of the Provincial Insolvency 
Act, 1920, to find out whether any light 
is thrown on this matter by the provi¬ 
sions contained therein. On a reading of 
the several sections of the Act, one thing 
is clear, that the legislature in this Act 
has used the words “petition” and “ap¬ 
plication" intentionally—prima facie dif¬ 
ferently. It is not necessary to refer to all 
the relevant sections. It is enough to re¬ 
fer among others to Ss. 7, 19, 20, 12 and 
18, where the'word “petition” is used; 
and to Ss. 27, 31, 35, 41, and 68, where 
the term “application” is used. We also 
find that the two terms are used—side by 
side—in each of the two Sections 10 (2) 
and 52 Sch. 1, also speaks of a “petition” 
and of an “application.” I do not pro¬ 
pose to lay any emphasis on the rules 
framed by this High Court under the Act, 
where the words 'petition” and ap¬ 
plication’ are used separately: see Rr. 5, 

8 and 14 otc. for example. The term 
“petition” is apparently used in the Act 
to denote that by which the proceeding 
is inaugurated and begun; whereas the 
term “application” is used to denote that 
by which intermediate steps are taken in 
connexion with an original proceeding. 
S. 18 enacts that the procedure laid 
down in the Civil Procedure Code with 
reference to admission of plaints shall, 
so far as it is applicable, be followed in 
the case of insolvency petitions; and 
S. 12 enacts that 

“every insolvency petition shall be in writing 

and shall be signed and verified in the manner 
prescribed by the Civil Procedure Code for sign¬ 
ing and verifying plaints.” 

Having regard to the use of these two 
terms “petition” and ' application dif¬ 
ferently in the various sections of the 
Act, I am lod to think that the two 
words have been used purposely to donote 
two different matters, and that S. 78, 
Provincial Insolvency Act, which mako3 
the provisions of S. 5, Limitation Act. ap¬ 
plicable to “applications” under the 
Insolvency Act could not be called in aid 
in connexion with “petitions” under tho 
Insolvency Act. Our attention was how¬ 
ever drawn by the learned advocate for 
the respondents to tho uso of the word 
“petition” in S. 54 (A) which circum¬ 
stance—ho argued—is rather against this 
view. I am not sure that it is so. S. 54 (A) 


was added by Act 39 of 1926. The 
distinction between “petition" and ap¬ 
plication" existed when the Act was 
passed in 1920. For the purpose of this 
Act, that distinction does not disappear 
by the enactment of S. 54 (A), whatever 
light it may throw on the Act as a whole, 

It is possible that the word petition 
was used in connexion with S. 54 (A) 
purposely with a view to point out that 
proceedings contemplated under that sec¬ 
tion are to be treated as in the nature 
of original petitions and to he inquired 
into and tried accordingly, having regard 
to their importance and seeing that third 
parties ai-o interested in the same; hut, 
in any evont, the use of the word peti¬ 
tion” in S. 54 (A) is not, in my opinion, 
in anv way conclusive to show that the 
words “petition” and “application” have 
been used indiscriminately in the Provin¬ 
cial Insolvency Act. 

It should bo noted that S. 5, Limita¬ 
tion Act, does not apply to plaints but 
applies only to appeals and applica¬ 
tions.” It’is clear therefore that the 
Court has no power under 8. 5 ( to ex¬ 
cuse delay in the filing of a plaint. 
In cases of minority, fraud, etc., 
the period of limitation is extended 
and it is provided that there would 
be no limitation bar under tho pro¬ 
visions of the Act if the necessary de¬ 
ductions on ground of minority, fraud, etc. 
he made, whereas under S. 5, the Court 
excuses the delay having regard to the 
circumstances proved before it, holding 
that the proceedings are barred other¬ 
wise. Petitions filed by creditors under 
S. 9, Insolvency Act, are substantially in 
the nature of plaints. If that be so, one 
can understand why the legislature did 
not provide for the application of S 5 to 
such petitions when it enacted 8 78 of 
the Act. Prima facie it would be strange 
that tho Court which could not, under 
S. 5, excuse delay in filing a plaint, 
could excuse delay in the filing of an 

"original petition," in respect of which, 

according to the assumption, a period of 
limitation has been prescribed. Thus, it 
would seem that tho legislature had a 
purpose in the use of the words "petition” 
and "application” in the material sec¬ 
tions of the Provincial Insolvency Act, 
and it is not open to Courts, in the ab¬ 
sence of clear and cogent indications in 
the Act to the contrary, to ignore tho 
distinction made by the legislature. 
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The learned advocate for the respon¬ 
dent relied on the decision of a Bench of 
this Court in C. M. A. No. 523 of 1925, 
decided by Devadoss and Jackson, JJ., the 
Question for decision in that case was 
whether the petitioning creditor was en¬ 
titled to the deduction of the time dur¬ 
ing which the petition filed by him was 
pending in a Munsif’s Court', which had 
no jurisdiction to entertain that petition. 
While holding that S. 14 did not apply, 
the^ learned Judges were of opinion that 
S. 5 would apply, and holding that no 
sufficient cause for not making the appli¬ 
cation earlier had been shown, they dis¬ 
missed the petition on the merits. That 
decision is entitled to great weight, and 
ordinarily, another Bench would follow 
the same. But reading the judgment of 
the learned Judges, it will be seen that 
the various provisions of the Insolvency 
Act where the words “petition” and “ap¬ 
plication’ are used have not been noticed, 
nor does the judgment discuss the real 
nature of the creditors' petition. In 
fact, the judgment of the Court was deli¬ 
vered by the learned Judge, Jackson, J., 
and the same learned Judge before whom 
the present civil revision petition came 
on for hearing directed that the question 
should be considered by a Bench of two 
Judges. If the learned Judge thought 
that the decision in the unreported case 
referred to above governed the case and 
should be allowed, it was of course open 
to him to follow it, (as the lower appel¬ 
late Court has done in the present case), 
and dismissed the revision petition. In.! 
stead of that, the learned Judge directed 
the case to bo posted before a Bench, with 
a view, as I understand the position, to 
have the question of law re-examined by 
the Bench. In the circumstances^ I do 
not think that it is not open to us to 
examine the question in the light of the 
further considerations placed before us. 

Our attention was drawn to the case 
reported in Vaithinatha Ayyar v. Vaithi- 
natha Ayyar (2), where Cornish, J., took 
the same view of these provisions of the 
Insolvency Act. The learned Judge held 
that the provisions of S. 5, Lim. Act, 
could not be applied to the case of a 
creditors' petition under S. 9, Insolvency 
Act, because such a petition is not an 
application within the meaning of S. 78 
of the Act of 1920.” I respectfully agree. 

In my view, it is not necessary at pre¬ 
sent to examine the prior decisions of 
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the several Courts in India on the ques¬ 
tion whether the time taken in getting 
copy of decisions passed under the Insol¬ 
vency Act, could be deducted in comput¬ 
ing the period prescribed for an appeal 
under that Act. S. 78 has made the 
position clear, in cases arising under the 
new Act. It could not be said that there 
are no applications” mentioned in the 
Provincial Insolvency Act, in respect of 
which periods of limitation have been 
fixed by the Act. It is enough to refer, 
for example, to S. 68 of the Act, which 
prescribes a period of 21 days in respect 
of applications” mentioned therein. 
Having regard to the various provisions 
of the Provincial Insolvency Act, 1920, 

I think that it is a legitimate inference! 
to draw that the legislature has, in that 
Act.^used the expressions “petitions” 
and applications” for different purposes 
and with different legal significations, 
and that, power to excuse the delay in 
respect of applications,” given under 
S. 78 of the Act, by reference to S. 5, 
Lim. Act, is not applicable to excuse 
delay in filing a creditors’ “petition” 
under S. 9, Insolvency Act. The remarks 
of Lord Halsbury at p. 549 of Commis¬ 
sioners for Special Purposes of Income- 
tax v. Pensel (5) came to my mind, where 
the following passages occur: 

‘‘That, ia fact, the language of an Act of Par¬ 
liament may be founded on some mistakes, and 
that words may be clumsily used, I do not deny. 
But I do not think it is competent to any Court 
to proceed upon the assumption that the legisla¬ 
ture has made a mistake. Whatever the real fact 
may be, 1 think a Court of law is bound to pro¬ 
ceed upon the assumption that the legislature is 
an ideal person that does not make mistakes. It 
must be assumed that it has intended what it 
has said, and I think, any other view of the mode 
in which one must approach the interpretation of 
a statute, would give authority for an interpre¬ 
tation of the language of an Act of Parliament 
which would be attended with the most serious 
consequences.” 

I find that in U ptendranath Galotva v. 
llemcliandra Koley (6), Subrawardy and 
Graham, JJ., observed at p. 1390 (of 58 
Cal.) as follows, and that in construing a 
fiscal enactment: 

“L uder Ch. 12, R. 3of the Appellate Side Rules, 
a court-fee of Rs. 2 is prescribed for ‘‘swearing, 
affirming every affidavit,” thus indicating that 
there is some difference between ‘‘swearing” and 
“affirming.” It may be that solemn affirmation 
takes the form of an affidavit.” 

(5) [1891] A. C. 531=61 L. J. Q. B. 265=65 
L. T. 21=55 J. P. 805. 

(6) A. I. R. 1932 Cal. 160=135 I. C. 79S=58 
Cal. 1389. 
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However much I may feel that the 
difference, practically, between a ‘ peti¬ 
tion” and an “application” is rather too 
fine, I feel driven to the conclusion 1 
have arrived at, by the use of these two 
expressions, in various sections of the 
Act in question. I may observe in pass¬ 
ing that, so far as our attention was 
drawn, no such provision exists in the 
English Bankruptcy Act or in the Presi¬ 
dency Towns Insolvency Act. I may 
refer to Maxwell on Interpretation of 
Statutes, Ch. 12, S. 3, pp. 516 to 522, 
regarding the inference to be drawn when 
there is a change of language in a statute. 
In this view, it is not necessary to con¬ 
sider the second question raised by the 
learned advocate for the petitioner before 
us, viz., that the period of three months 
mentioned in S. 9 is not “a period of 
limitation” at all, but is only one of the 
factors which along with other factors 
mentioned in the section created a right 
in the creditor which lie could enforce 
under the Act; that while limitation bar 
applies only to the rights that exist, 
S. 9 creates no right in the creditor unless 
the transaction relied on as constituting 
an act of insolvency took place within 
the period mentioned in that section, and 
as he contends, there being no right, no 
question of limitation arises. I do not 
propose to go into .this question at pre¬ 
sent. In Aiyaparaju v. Venkatakrish- 
nayya (3) though Spencer, J., was inclined 
to adopt that view, Venkatasubba Rao, J., 
preferred not to express any opinion on 
that point, as that learned Judge pointed 
out on the ground that “the question is a 
difficult one,” and having regard to my 
opinion on the first of the two points 
mentioned above, it is not necessary for 
the disposal of the present revision peti¬ 
tion to decide the second point. For the 
above reasons, I agree with my learned 
brothor that the revision petition should 
be allowed with costs in the High Court 
only, and the Subordinate Judge’s order 
rostorod. The order as to costs passed 
by the lower Courts, namely, that each 
party is to bear his own costs in each of 
those Courts, will stand. 

l'.R.S./n V. Revision allowed. 
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Waller ard Pandalai, JJ. 

( Ghintapenta) Narasimha Rao —Defen¬ 
dant—Appellant. 

v. 

( Chintapenta) Narasimham and others 
—Plaintiff's—Respondents. 

Second Appeals Nos. 707 and 70S of 
1928, Decided on 25th January 1932, 
against decrees of Sub-Judge, Amalapuram, 
in Appeal Suits Nos. 154 and 153 of 1924. 

Hindu Law — Succession — Undivided sons 
succeed in preference to divided son. 

On the death of a father leaving self-acquired 
property, his undivided sons succeed to such pro¬ 
perty to the exclusion of a divided son : 32 

Mad. 377 and A. I. li. 1921 Mad. 1G8, Expl. ; 
22 Bom. 101 ; 49 I. C. G20 and A. I. R. 1930 
Oudli 77, Ref. [P 4G2 C 2] 

G. Lakshmanna and K. Ramamurthi 
—for Appellant. 

T. Satyanarayana —for Respondents. 

Waller, J.— Two questions arise in 
this second appeal. The first is whether 
Exs. 4 and 4 (a) evidence a partition bet¬ 
ween Sivaramayya and Seshayya, one of 
his three sons. As to that we see no 
reason to dissent from the conclusion 
arrived at by both of the Courts below 
that they do. The circumstances, it 
seems to us, indicate that it was the in¬ 
tention of both parties to enter into a 
complete separation of interest. The 
second question is whether, on the death 
of a father leaving self-acquired property, 
his undivided sons succeed to such pro¬ 
perty to the exclusion of a divided son. 
That question w r as answered in the affir¬ 
mative in Nana Tawker v. Ramachandra 
Tawker (l). It has however been re¬ 
ferred to a Bench for re-consideration on 
the grounds that some doubt has been 
thrown on the correctness of that deci¬ 
sion in a later Madras case, and that it 
has been expressly dissented from by the 
Chief Court of Oudli. The later Madras 
case is Vairavan Chettiar v. Srinivasa- 
chariar (2). It dissents from Nana Taw¬ 
ker v. Ramachandra Tawker (l) on one 
point, no doubt, but it does not dissent 
from it on the material point as to the 
exclusion from inheritance to the father 
of divided by undivided sons. As Old¬ 
field, J., observed, only the order of suc¬ 
cession was then in dispute and not the 
nature of the succession. As to the order 
of succession, he thought —and the other 

(1) [1909] 82 Mad. 877=2 I. 0. 519. 

(2) A. I. R. 1921 Mad. 168=62 I. C. 944=41 

Mad. 499 (F.B.). 
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two Judges did not dissent from him 
—that Nana Tawker v. Bamachandra 
Tawlcer (l) was correctly decided. As 
to the nature of the succession however 
they thought that the earlier decision was 
incorrect. To put it briefly, they were 
of opinion that the succession was not 
hy survivorship, but by inheritance. 
Mr. Lakshtnanna argues that logically 
this leads to the conclusion that, as parti¬ 
tion does not put an end to the right of 
inheritance, the divided son must succeed 
to the father’s self-acquired property 
equally with the undivided son. The 
answer to his argument is that the divi¬ 
ded son has ceased to be a member of the 
co-parcenary. This was pointed out by 
Mayne in his comments on a Bombay 
case, Fakir appa v. Y el lap pa (3), which 
is directly in point and against the appel¬ 
lants. 

'A grandson” he observed, ‘‘sued his grand" 
father and uncles for a partition. Ho obtained a 
decree as to all the joint property, but failed as 
to a part which was held to be the separate pro¬ 
perty of the grandfather. On the death of the 
grandfather he brought a fresh suit for a share of 
this, contending that by descent it had become 
joint proporty. This was perfectly true, but the 
answer to the plaintiff was that he was no longer 
a member of the co-parcenary. On the grand¬ 
father’s death his interest in the joint proporty 
passed to the remaining co-parceoers by survivor¬ 
ship. His own separate property passed to his 
united sons as heirs and in their bauds became 
an addition to the joint property, in which the 
divided grandson had no interest.” 

In other words, the separate property 
becomes part of the joint property in the 
hands of the heirs and, as a divided mem¬ 
ber no longer belongs to the co-parcenary 
and has no interest in its property, he 
can take no share in it. So far, then, 
the cases are all against the appellants. 
Badri Nath v. Ilardeo (3), is the only 
decision contra. It dissents from Fakir- 
appa v. Yellappa (4) and Nana Tawker 
v. Bamacliandra Tawker (l) and follows 
K unwar Bahadur v. Mad ho Prasad (5). 
It is impossible to understand how this 
last case can he treated as an authority 
on the question at issue. There was, no 
doubt, a dispute as to the right to succeed 
to a father’s self-acquired property, but 
it was conceded that the sons, who were 
living apart from the father had not 
partitioned the joint property and severed 
themselves from him and the sons who 

(3) A I. R. 1930 Oudh 77=123 I. C. 8G1=5 
Luck. G49. 

4) [1898] 22 Bom. 101. 

5) [1919] 49 I. C. G20. 


continued to live with him. That being 
so, it is obvious that the family remained 
joint and that the question now at issue 
could not have arisen. All that the Judges 
then said was this : 

if however we accept the finding of the Court 
below that the property was the self-acquired 
property of Asharfi, upon his death all his sons, 
including the defendants would be eutitled and 
the mere fact that some of those sons continued 
to live in his house joint in food with him would 
not deprive the sons who were living away from 
him of their share in his estate.” 

In other words the mere fact of sepa¬ 
rate living did not operate as a division, 
and naturally the latter were equally en¬ 
titled with the rest to succeed. It is a 
legitimate inference from the emphasis 
laid on the fact that there had been no 
partition, that, had there been a parti¬ 
tion, the decision would have been in the 
opposite sense. 

We find that Nana Tatvker v. Bama¬ 
chandra Tatvker (l) was rightly decided 
as regards the order—though not as to 
the nature-of succession in a case like 
this and dismiss the appeals with costs 
in Second Appeal No. 707 of the contest¬ 
ing respondent. 

P.R.S./b.v. Appeals dismissed. 
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CURGENVEN, J. 

Suhliah Kone —Petitioner. 

V. 

Kandaswami Kone —Opposite Party. 
Criminal Revns. Nos. 417 and 418 of 
1931 and Criminal Revn. Petns. Nos. 365 
and 366 of 1931, Decided on 5th Novem¬ 
ber 1931. 

Criminal P. C. (1898), S. 403 (2)—Person 
can be convicted for any distinct offence for 
which separate charge might be framed, 
although he may be convicted or acquitted of 
another offence in same transaction—Madras 
Town Nuisances Act (1889), S. 3 (12). 

Lnder S. 403 (2) a person can bo tried for any 
distinct offence for which a separate charge might 
have been made against him under S. 235, not¬ 
withstanding that he may have been convicted 
or acquitted of another offence committed in 
the same transaction. [P 363 C ll 

- A person can therefore be convicted under 
S. 323, I. P. C., and also under S. 3 (12), Madras 
Town Nuisances Act (1889), when although the 
act or series of acts constituting the two offences 
may be the same, they are capable of being 
viewed from entirely two different points of 
view, the former being an offeneo against an 
individual and the latter against the public : 
A. I. R. 1925 All. 299 and A. I . R . 1929 Botn. 
451, Ref. ; A. I. R. 1921 Mad . 47S and A . I. R> 
1927 Cal. 224, Dist. ; A. I . R. 1926 Lah . 639 and 
A. I. R. 1927 Rom. 629, Commented upon. 

[P 363 C 1, 2] 
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V. Rathnam —for Petitioner. 

Public Prosecutor —for Opposite Party. 

Order .—The petitioner in these two 
cases has been convicted of causing hurt 
under S. 323, I. P. C., and in respect of 
the same conduct of being guilty of dis¬ 
orderly behaviour under S. 3 (12), Towns 
Nuisances Act. The point taken is that 
one or other of the convictions must be 
sot aside because together they offend 
against S. 403, Criminal P. C. I think 
that this is taking an incorrect view of 
.the application of that section. Under 
{sub-S. (2), S. 403 a person can be tried 
for any distinct offence for which a sepa¬ 
rate charge might have been made against 
him under S. 235, notwithstanding that 
he may have been convicted or acquitted 
of another offence committed in the same 
.transaction. Here, although the act or 
series of acts constituting the two offences 
may have been the same, they obviously 
are capable of being viewed from two 
entirely different points of view. The 
offence of hurt was an offence against an 
individual. The offence under the Town 
Nuisances Act was an offence against the 
public. It is not, indeed, even the case 
that precisely the same circumstances 
have to be considered in regard to the 
two cases, because under S. 3, Town 
Nuisances Act the occurrence must have 
taken place in some public street, road, 
thoroughfare or place of public resort in 
0 rder that, the offence may have been 
committed. 

My attention has been drawn to several 
cases upon the construction of S, 403, 
Criminal P. C., but I do not feel disposed 
to depart from this view after examining 
thorn. In Chinnappu Naidu, In re (1) 
and Alfred Laird v. Emperor (2), there 
was only one substantial aspect from 
which the occurrence could bo regarded, 
in the former case as constituting mis¬ 
chief and in the latter case as constituting 
an assault upon an individual It is true 
that the learned Judge who decidod 
Fatteh Muhammad v. Emperor (3), ac¬ 
cepted as the test that the act was a singlo 
one. In that case a tree was cut down in 
a graveyard and ono of the offences said 
to have boon committed was under S. 297, 

(1) A. I. R. 1924 Mad. 478=7G I. C. 708=25 

Or. Jj. J. 211. 

(2) A. I. R. 1927 Cal. 221=99 I. C. 1033=28 

Cr. L. J. 233. 

<3) A. I. R. 1920 Lab. G39=9G I. C. 875=8 

Lab. 52. 


I. P. C., and another under S. 379. With 
all respect I think this was clearly an in¬ 
stance in which under S. 235, Criminal 
P. C., two charges might have been framed 
and two punishments awarded for the 
two separable offences committed. The 
case in Emperor v. Kallasami (4) was of 
a different character, because it related to 
two offences which were connected in the 
manner contemplated in S. 236, Criminal 
P..C., that is to say, where the commis¬ 
sion of one or the other of them was 
doubtful. I cannot agree that the test 
proposed in that case, that the evidence 
should be the same in respect of the two 
offences, is a conclusive test, if it is to 
apply to cases of the kind now under 
reference. Much more nearly similar to 
the circumstances of the present cases are 
those of Emperor v. Ram Suhh (5) and 
Dodhu Kalu, In re (6). In both of those 
cases the offences fell under Ss. 323 and 
160, I. P. C., and it was held that such 
offences were distinct and separable and 
that there was no bar to the trial of ono 
by virtue of a conviction in respect of the 
other. In the same way in the present 
case I can find no bar to the trial of the 
one offence owing to the conviction in 
respect of the other, and I accordingly 
dismiss the criminal revision petitions. 

P.r.S./r.K. Petition dismissed. 


(4) A. I. R. 1927 Bom. G29=10G I. C. 216=28 
Cr. L J. 1032. 

(5) A. I. R. 1925 All. 299=8G I. C. G4=47 All. 
284. 

(6) A. I. R. 1929 Bom. 451=118 I. C. G93= 

1929 Cr. C. 510=30 Cr. L. J. 9G5. 
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Full Bench 

Wallace, Waller and Pandalai, JJ. 

The Registrar, High Court— Petitioner. 

v. 

Kodangi —Opposite Party. 

Criminal Misc. Petn. No. 693 of 1930, 
Decided on 20th October 1930. 

❖ (a) Criminal P. C. (1898), S. 47G—‘In 
relation to,' meaning of, explained. 

The fact that the trial was the effect of the 
complaint docs not ipso facto bring all matters 
mentioned in the complaint ‘in relation to’ the 
trial, nor docs it in fact bring any matters men¬ 
tioned in the complaint into that relation except 
those which are relevant to the charge being 
tried in the trial itself. . [P 3G7 C 2] 

❖❖(b) Criminal P. C. (1898) S. 476- 
Charge to police against several individuals 
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—Only one charged before Court—Court has 
no jurisdiction to take action against com¬ 
plainant in respect of persons not charged — 
Mere fact of telegram charging all was ex¬ 
hibited does not make the matter “in rela¬ 
tion to proceedings" — Penal Code (1860), 
S. 211. 

When the charge is made by the complainant 
to the police against more than one individual, 
and the police while charging before the Court 
one or more of such individuals with the offence 
complained of do not charge them all, the Court 
has no jurisdiction to take action under S. 476, 
against the complainant in respect of those not 
so charged : (Case law discussed). 

The mere fact of a telegram, containing a false 
report of the offence being exhibited and filed in 
the case does not make the contents of it a mat¬ 
ter “in relation to the proceedings” in the 
Court, so as to give the Court jurisdiction to take 
action under S. 476, against the author of the 
telegram in respect of persons not charged before 
the Court, though named in the telegram as hav¬ 
ing committed the crime referred to therein. 

|P 368 C 1] 

The Public Prosecutoi —for the Crown. 

K. S. Jayarama Ayyar —for Opposite 
Party. 

Order of Reference 

Beasley, C. J. and Walsh, J. — On 

19th October 1929 at about 6 p. m. or a 
little earlier a man named Tirumeni 
Servai was stabbed in the neck at Ap- 
pantirupathi and died almost immedi¬ 
ately. One Malayalam alias Yeeranan 
Ambalam was tried for that offence in 
the Sessions Court of Madura, convicted 
of it and sentenced to transportation for 
1 if3. It was clearly established that 
Tirumeni Servai was stabbed in a man- 
tapam by the side of the road and this 
fact is of considerable importance. 
Shortly after 9 p. m. on the same day 
Kodangi alias Arunachalarn Servai a 
nephew of the deceased sent a telegram 
to the District Superintendent of Police 
at Madura North. It is worded as fol¬ 
lows : 

“Self and Tirumeni Servai went to Alagarkoil 
Road, Alagapuri. Our enemies, Madar Moideen 
elder brother’s son of Ottakuudi Mohamcd Gani’s 
sister’s son Raja Rowther, Anupanadlii Alagum- 
lai Pillai, Vcllayakundram Manthayan’s son 
Malayalam, these four stabbed Tirumeni Servai. 
Tirumeni Servai lying unconscious on Appan- 
tirupathi road. Pray take immediate steps.'Aru- 
nachalam Servai, Kilavadampoki Street." 

The fourth name mentioned in the tele¬ 
gram is that of the convicted man. This 
telegram was later on for obvious reasons 
treated as a fiilse document and no charge 
was brought against the other three per¬ 
sons mentioned in the telegram. The duly 
statement in the telegram that was true 
was that Tirumeni Servai had been stab¬ 


bed by Malayalam. The evidence shows 
that the murder could not have taken 
place where the respondent in this peti¬ 
tion stated in his telegram that it had. 
It clearly took place in the mantapam. 
The evidence also shows that the res¬ 
pondent who was P. W. 20 in the Ses¬ 
sions case was not present at the stabb¬ 
ing. It also clearly shows that the other 
three persons mentioned in the telegram 
did not stab the decesed. In the com¬ 
mitting Magistrate’s Court, the respon¬ 
dent admitted that the contents of the 
telegram were not true. This admission 
ho repeated in the Sessions Court where 
the telegram was admitted in evidence. 
He explained that he got from P. W. 22 
a message sent by means of a bus driver 
who was not a witness in the case giving; 
a brief account of the occurrence and said 
that he thought that other enemies of 
the deceased besides Malayalam must- 
have been involved and that therefore he 
dispatched that telegram. He admitted 
that he was in Madura at the time of 
the occurrence and therefore did not see 
anything of the stabbing. Tbe police 
from the beginning treated the respon¬ 
dent’s statement as deliberately false. 
The discovery of blood on the floor in the 
north-east corner of the mantapam and a 
lot of blood on the platform together with 
the evidence of some of the witnesses 
conclusively proved that the respon¬ 
dent’s account was false. The convicted 
man filed Criminal Appeal No. 178 of 
1930 against his conviction and the ap¬ 
peal came before the Criminal Bench as 
at present constituted. The appeal was 
dismissed but we took a very serious view 
of the conduct of the respondent and in 

our judgment made the following order: 

“As the evidence in this case in our opinion 
clearly discloses conduct which renders P. W. 20 
Kodangi alias Arunachalarn Servai liable to cri¬ 
minal proceedings we direct that notice be served 
upon him calling upon him to show cause be¬ 
fore us why a complaint charging him with an 
offence under S. 211, 1. P.C., should not be made 
by us under S. 476, Criminal P. C. Notice re¬ 
turnable on 28th August 1930.” 

On 4th September 1930 Mr. Jayarama 
Ayyar on behalf of the respondent ap¬ 
peared and contended that the Criminal 
Bench hearing the appeal was not com¬ 
petent to make any such order under S. 476, 
Criminal P. C. His contention was that 
the offence alleged to have been committed 
by the respondent, (namely, that with 
intent to cause injury to the persons 
falsely accused in the telegram and know 
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ing that there was no just or lawful 
ground for any such accusation, he falsely 
charged them with having committed the 
offence of murder) was not committed in 
or in relation to proceedings in the Ses¬ 
sions Court and subsequently in the ap¬ 
pellate Court because the only person 
•charged in the Sessions Court was Mala- 
yalam alias Veeranan Ambalam. He 
contends therefore that unless it is shown 
that the person or persons falsely accused 
are proceeded against in a Court and 
shown to have been falsely accused, 
S. 476, Criminal P.C., has no application. 
S. 211, I. P. C., is one of the sections set 
out in S. 195 (l) (b), Criminal P. C. The 
latter section says that no Court shall 
take cognizance of any offence punishable 
under any of the sections enumerated 
there— S. 211 is one of them and pro¬ 
ceeds : 

“When such offence is alleged to have been com¬ 
mitted in, or in relation to, any proceeding in 
any Court, except on the complaint in writing of 
such Court or of some other Court to which such 
Court is subordinate." 

Therefore his aigument was that as 
the alleged offence was not committed in 
or in relation to any proceeding in any 
Court, the High Court could not take 
cognizance of that offence and that the 
complaint in writing of such Court is 
only necessary when the offence has been 
committed in or in relation to any pro¬ 
ceeding in a Court. In support of his 
argument several cases were referred to 
by him« The first of those was Muham¬ 
mada v. Emperor (1). In that case the 
petitioner made a report at the Police 
Station, Ferozepore, that he was in the 
Ferozepore hospital on a certain night 
attending on his sister who was an indoor 
patient there when one Nihal Singh came 
into the compound with a takwa in bis 
hand intending to murder his sister, that 
Nihal Singh was accompanied by Roshan 
Bog and Ahmad Din, who were the ex¬ 
pectant heirs of his sister and who had 
instigated him to commit the crime and 
that he was able to catch Nihal Singh, 
his companions having run awayT The 
police after inquiry found-frhtCfTthe story 
ho had given was false. They took no 
action against Raushan Beg or Ahmad 
Din but charged Nihal Singh under the 
Arms Act for being in possession of the 
takwa. He was however acquitted. Rau- 
shen Beg then lodged a complaint under 

(1) A. I. R. 1928 Lah. 259 =109 I. C. 695 = 9 
Lab. 403. 
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S. 211, I. P. C., against Muhammada for 
having made a false charge against him. 
Muhammada was tried by the First Class 
Magistrate, Ferozepore, and found guilty 
under that section and sentenced to 
undergo rigorous imprisonment for four 
months and to pay a fine of Rs. 100. His 
appeal to the Sessions Court being un¬ 
successful, he preferred a revision to the 
High Court and the case came up before 
Sir Shadi Lai, C. J., and Aga Haidar, .T., 
on reference by a single Judge. The 
Division Bench held that Cl. (l) (b), 
S. 195, Criminal P. C., did not apply to 
the prosecution of the accused by Rau¬ 
shan Beg under S. 211, I. P. C , the 
offence alleged thereunder not having 
been committed " in or in relation to any 
proceedings in any Court ” within the 
meaning of the clause. On p. 417 (of 9 
Lah.) it isstated : 

“ Raushan Beg was never charged in any 
Court, nor was he over put upon his trial before 
any Magistrate, nor were any proceedings taken 
against him before the Court in which Nihal 
Singh was involved. This being so, it cannot bo 
said that the offence under S. 211, I. P. C., with 
which Muhammada, the applicant, had been 
charged was an offence which was committed in 
or in relation to any proceeding in Court. This 
being our view, it was.not necessary that the 
present prosecution should have been initiated 
on the complaint in writing of the Magistrate 
who tried and disposed of Nihal Singh's case. 
Under these circumstances the objection as to 
the maintainability of the present complaint 
fails.” 

In the course of the judgment reference 
was also made to some other cases and in 
particular to Emperor v. Ilardwar Pal 
(2), where a contrary view to that taken 
by the Division Bench of the Lahore 
High Court was taken. There Idardwar 
Pal made a report against several persons 
including one Slier Bahadur Singh at a 
police station charging them with rioting 
and voluntarily causing hurt. The police 
made inquiry and sent up several persons 
for trial but not Slier Bahadur Singh. 
Some of these were convicted by the 
Magistrate but acquitted by the Sessions 
Judge Thereupon Slier Bahadur Singh 
mad”e a complaint to the Magistrate 
charging Hardwar Pal with having made 
a false report in respect of himself to 
the police. The Magistrate took cogni¬ 
zance of the complaint but it was held 
that the Magistrate had no power 
to take cognizance of the complaint by 
reason of the abs ence cf sanction. Con- 

~~{2) U912] 34 All. 522 = 13 Cr .L. J. 702 = 10 
I. C. 510. 
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siderable doubt as to the correctness of 
this decision was thrown by two learned 
Judges of the same High Court in 
Emperor v. Kashi Ram (3). In that case 
it was held that there was no necessity 
for sanction for the prosecution of the 
person charged, and it was held that if 
the complainant confines himself to re¬ 
porting what ho knows of the facts, stat¬ 
ing his suspicions, and leaving the matter 
to be further investigated by the police 
or leaving the police to take such course 
as they think right in the performance of 
their duty, he may be making a report 
but he is not making a charge. But if he 
takes the further step, without waiting 
for any further investigation,of definitely 
alleging his belief in the guilt of a speci¬ 
fied person and his desire that the speci¬ 
fied person be proceeded against in Court, 
that act of his, whether verbal or written, 
if made to an officer of the law autho¬ 
rized to initiate proceedings based upon 
the complainant’s statement, whether 
amounting to an expression of the com¬ 
plainant's belief in the guilt of the speci¬ 
fied person or his desire that Court 
proceedings be taken against him, amounts 
to making a charge. The Court held that 
under S. 195 (l) (b), Criminal P. C., a 
complaint of the Court was not necessary 
because the charge was not in a Court. 
In Tayebulla v. Emperor (4), a false 
charge was made by a person to the police 
and it was held that no sanction was 
necessary under S. 195 (l) (b), Criminal 
P. C-, to prosecute an informant under 
S. 211, I. P- C,. but that sanction would 
be required if he subsequently preferred 
a complaint to the Magistrate praying 
for judicial investigation, and, it was 
held that having laid information before 
the police and not having subsequently 
applied to the Magistrate for an inves¬ 
tigation or impugned the correctness of 
the police report and prayed for a trial, 
he had not made a complaint" within 
the meaning of S. 4 (h) of the Code. 

Another case referred to by Mr. 
Jayarama Ayyar was Brown v. Ananda 
Lai Mallik (5). There it was held that 
where on information to the police is 
followed by a complaint to the Court 
based on the same allegations and the 

(3) A- I. R. 1924 All. 779= 82 I. C. 167^25 

Cr. L. J. 1239=46 All. 906. 

(4) [19161 43 Cal. 1152=18 Cr. L. J. 13= 

36 I. C. 845. 

(5) [1917J 44 Cal. 650=18 Cr. L. J. 25=36 

I. C. 857. 
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same charge and such complaint has been 
investigated by the Court, the sanction 
or complaint of the Court itself is neces¬ 
sary even for a prosecution of the infor¬ 
mant under S. 211, I. P. C., in respect 
of the false charge made to the police. 
Sanderson, C. J., in the course of 
his judgment referred to Emperor v. 
Hardwar Pal (2), but did not express any 
opinion as to the correctness of that 
judgment because the judgment in that 
case went a great deal further than the 
facts in the case then before the Calcutta 
Bench. A case on the other side follow¬ 
ing Emperor v. Hardwar Pal (2) is re¬ 
ported in Emperor v. Gurditta (6), a 
decision of a single Judge. There the 
accused made a report to the police 
against seven persons, five of whom were 
sent up for trial in a Magistrate’s Court 
and the other two were not sent up and 
the charge against the accused was that 
ho had brought a false case against them. 
The Public Prosecutor filed a complaint 
against the accused to that effect and the 
latter was committed for trial by the 
Magistrate. It was held that the offence 
under S. 211, I P. C., if any, committed 
by the accused, was committed by him in 
relation to a proceeding in Court, and 
that as the sanction of the Court was not 
obtained and there was no complaint 
by it, the Committing Magistrate had no 
power.to take cognizance of the offence. 

In Daroga Gope v. Emperor (7), the 
Court had to consider what offences may 
be said to have been committed in rela¬ 
tion to the proceedings in a Court within 
the meaning of S. 195 (l) (b), Criminal 
P. C. There the petitioner laid a false 
charge before the police which caused the 
police to submit a report against the peti¬ 
tioner which in its turn caused the peti¬ 
tioner to institute a judicial proceeding 
before the Magistrate by lodging a formal 
complaint and repeating the allegations 
made in his information to the police, and 
the Magistrate on the written complaint 
of the Sub-Inspector of Police summoned 
the petitioner under Ss. 211 and IS--, 
I. P. C., and it was held that the laying 
of the false information before the police 
was an offence committed in relation to a 
judicial proceeding and the Magistrate 
had no ju risdiction to summon the peti - 

(6) L191V1 19 P- R- 1017=18 Cr. L. J. 548= 

39 I. C. 692. 

(7) A. I. R. 1925 Pat. 717=SS I. C. 1045= 

26 Cr. L. J. 1269=5 Pat. 33. 
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tioner under S. 211, I. P. C„ without a 
complaint made in writing by the Court 
under S. 195 (l) (b). In this case 
Emperor v. Hardwar Pal (2), and Brown 
v. Ananda Lai (5) were considered. 

As it appears to us that conflicting 
views have been taken in the cases re¬ 
ferred to, we consider it necessary to 
refer the following questions to a Full 
Bench: 

(1) “When a charge is made by a complainant to 
the police against more than one individual and 
the police while charging before the Court one or 
more of such individuals of the offence com¬ 
plained of, do not charge them all, is a com¬ 
plaint of the Court under S. 476, Criminal P. C., 
necessary to prosecute the complainant under 
S. 211, I. P. G., in respect of the person or per¬ 
sons whom the police have not charged before 
the Court. 

(2) If the answer is iu the negative, is such a 
complaint under S. 476, Criminal P. C., re¬ 
quired on the particular facts of this case, owing 
to the complaint telegram having been exhibited 
and filed for the prosecution.” 

This petition coming on for hearing, in 
pursuance of the above order, and the 
said order of reference, and upon hearing 
the arguments of Mr. K. N. Ganapathi 
for the Public Prosecutor on behalf of 
the Crown and of Mr. K. S. Jayarama 
Ayyar and Mr. G. Gopalaswami, advocate 
for the respondent, and the petition 
having stood over for consideration, the 
Court expressed the following: 

Opinion 

Wallace, J .—The two questions re¬ 
ferred to the Full Bench are; when a 
charge is made by a complainant to the 
police against more than one individual, 
and the police, while charging before tho 
Court one or more of such individuals of 
the offence complained of, do not charge 
them all, is a complaint of the Court 
under S. 476, Criminal P. C., necessary to 
prosecute the complainant under S. 2L1, 
I. P. C., in respect of the person or per¬ 
sons whom the police have not charged 
before tho Court; second, if tho answer is 
in the negative, is such a complaint under 
S. 476, Criminal P. C., required on the 
particular facts of this case owing to the 
complaint telegram having been exhibited 
and filed for tho prosecution ? What 
question 1 is intended to cover is whether 
in the circumstances stated the Court had 
jurisdiction or was competent to act 
under S. 476. It is unnecessary to go 
more into detail into the facts. Question 
No. 1 sufficiently sets out tho necessary 
data. 

Under S. 476 the Court only gets juris- 
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diction to inquire and make a complaint 
under S. 211, I. P. C., if the offence 
under S. 211 appears to have been “com¬ 
mitted in or in relation to any proceed¬ 
ing in any Court.” Here there is no 
question of an offence having been com¬ 
mitted in the Court, and the point is 
whether the words “in relation to any 
proceeding in any Court” are wide enough 
to cover the case stated The “false” 
complaint was in a telegram to the Dis¬ 
trict Superintendent of Police charging 
four persons with stabbing another. The 
police investigated and charged only one 
of these four with the stabbing and the 
trial of that charge is the relevant “pro¬ 
ceeding” in the Court, as the charge of 
stabbing against the other three was not 
brought before the Court and did not 
properly form the subject-matter of any 
inquiry or trial before the Court. 

The combined effect of Ss. 195 (b) and 
476 is restrictive. In so far as the matter 
to be dealt with under the various sec¬ 
tions mentioned in S. 195 (b) is in rela¬ 
tion to a proceeding in a Court, tho un¬ 
restricted authority of the police to arrest 
for and charge a cognizable offence is 
taken away. In a case under S. 211, 
when the police or the complainant or 
anyone else brings the charge, which is 
the subject-matter of the offence, to trial 
in a Court, then it may be fairly con¬ 
tended that tho offence has been com¬ 
mitted in relation to a proceeding in the 
Court. But where neither the complain¬ 
ant nor the police nor anyone else brings 
it into Court, we can see no sound reason 
why the Court should interpret Ss. 195 
and 476 so as to hamper the otherwise 
unrestricted right of anyone to complain 
direct of the offence under S. 211. We 
do not think that tho fact that the trial 
was tho effect of tho complaint ipso facto 
brings all matters mentioned in the com¬ 
plaint “in relation to” the trial, or in 
fact brings any matters mentioned in the 
complaint into that relation except those 
which are relevant to the charge being 
tried in the trial itself. It is not diffi- 1 
cult to conceive of cases where false 
matters might bo stated in a complaint 
to the police but are not made matter of 
charge or trial because they were wholly 
separable from the subject of tho pro¬ 
ceeding in Court and have no real rela¬ 
tion to it. Judicial action taken solemnly 
by the Court under S. 476 should be 
confined to cases in which the observa- 
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fcion of the Court itself or an inquiry or 
trial ad hoc has brought the offence to 
notice. 

Not many rulings on the point are 
cited before us. Those that assist are 
Muhammada v. Emperor (l), Emperor 
v. Hard-war Pal (2) and Emperor v. 
Kashi Ram (3). The earliest of these is 
Emperor v. Hardwar Pal (2) which is to 
the effect that, in a case like the present, 
under the old S. 195, the sanction of the 
Court would be necessary. In Emperor 
v. Kashi Ram (3) the referring Judge 
doubted the correctness of Emperor v. 
Hardwar Pal (2) and went further, hold¬ 
ing that a complaint not made to the 
Court could not retrospectively be re¬ 
garded as in relation to a proceeding in 
the Court, merely because it had sub¬ 
sequently come to be tried by the Court. 
The Bench agreed with him so far as to 
hold that a charge made against one per¬ 
son and others will not amount to a 
charge against him in relation to a pro¬ 
ceeding in Court simply because the 
others were brought to trial. This was 
followed by a Bench in Lahore in 
Muhammada v. Emperor (l). The ruling 
in Tayebulla v. Emperor (4), which the 
Bench in Lahore follows, would indicate 
that the Calcutta Court holds that it is 
only in so far as the police or the com¬ 
plainant himself had brought the com¬ 
plaint to the stage of a judicial inquiry 
or trial that S. 476 will apply. That is 
on the lines of the Lahore and later 
(Allahabad rulings. We find ourselves in 
agreement with these views. We would 
therefore answer the first question that 
when the charge is made by the com¬ 
plainant to the police against more than 
one individual, and the police while 
charging before the Court one or more of 
such individuals with the offence com¬ 
plained of, do not charge them all, the 
Court has no jurisdiction to take action 
under S. 476 against the complainant in 
respect of those not so charged. 

As to question 2, we are agreed that 
the mere fact of the telegram being exlii 
bited and filed in the case does not make 
the contents of it a matter “in relation to 
the proceeding” in the Court, so as to 
give the Court jurisdiction to take action 
under S. 476. 

p.r.S./k.n. Ansiuer accordingly. 
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SONDARAM CHETTY, J. 

Gadagamma Venkatapathi — Peti¬ 
tioner. 

v. 

Baliarsimhuni Sanyasiraju and others 
—Opposite Parties. 

Criminal Revn. No. 893 of 1931, (Case 
Referred No. 60 of 1931) Decided on 
27th .January 1932. 

(a) Criminal P. C. (1898), S. 145 (1) — 
Magistrate must state in writing grounds of 
his being satisfied that there is likelihood of 
breach of peace on account of dispute 

It is obligatory on the Magistrate under 
S. 145 (1) to stUe in writing the grounds for 
his being satisfied that on account of the dispute 
in respect of lands there is a likelihood of a 
breach of peace. On passing such order in writ¬ 
ing he should require the parties concerned in 
such a dispute to attend his Court and put in 
written statements as regards their respective 
claims as regards the actual possession of the 
subject of dispute. LP 309 0 1) 

(b) Criminal P. C. (1898), S. 148 (1) — 
Magistrate ought not to depute subordinate 
Magistrate for making entire investigation 
and thus avoid necessity of taking oral evi¬ 
dence. 

A Subdivisional Magistrate under the guise 
of calling for report under S. 148 (l) ought not 
to depute the Subordinate Magistrate for making 
the entire investigation and avoid the necessity 
of taking any oral evidence which the parties 
may wish to adduce in support of their respec¬ 
tive claims. IP 309 C 1) 

(c) Criminal P.C.(1898), Ss. 145 and 148(1) 
—Inquiry should relate to question of actual 
possession. 

The inquiry under S. 145 (4) should relate to 
the question of actual possession and not to the 
question of right to possession. IP 309 C 1 2,] 

(d) Criminal P. . C. (1898), S. 145 (4) — 
Ordor passed by Magistrate without taking 
any evidence himself and depending solely 
on report by Subordinate Magistrote is one 
passed without jurisdiction. 

A Magistrate holding an inquiry as to posses - 
sion under S. 145, Cl. (4) is bound to take 
evidence himself and cannot delegate to a *- u 
ordinate Magistrate the duty of taking such eM 
dence and any order passed by the Magistra e 
without himself taking any evidence and de¬ 
pending solely upon the report of the Suborcn^ 
nate Magistrate is one passed without jdrismc- 
tion: 31 Mad. 82, Foil. L p 309 u l] 

Public Prosecutor — for the Crown. 

G. Banga Rao for B. Jagannadha Das 
— for Petitioner. 

S. Subramania Sastri — for Opposite 

Parties. . 

Order —This is a reference by tut 

Sessions Judge of Vizagapatam "* * 
recommendation that the order ot 1 
Subdivisional Magistrate, Pan * f 
under S. 145, Criminal P. C. f dated dUtl 
June 1931 may be quashed as illegal ana 
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■passed without jurisdiction. The facts 
of the case which led up to this refer¬ 
ence have been clearly set forth in the 
order of the learned Sessions Judge. In 
view of those facts, I need hardly state 
that the whole procedure adopted by the 
Subdivisional Magistrate is vitiated by 
the irregularities pointed out by the 
Sessions Judge. S. 145, Cl. 1, makes it 
‘obligatory on the Magistrate to state in 
writing the grounds for his being satis- 
jfied that on account of the dispute in 
Irespect of lands there is a likelihood of 
a breach of the peace. On passing such 
Ian order in writing he should require the 
parties concerned in such dispute to at¬ 
tend his Court and to put in written 
statements of their respective claims as 
regards the fact of actual possession of 
Ithe subject of dispute. The further 
steps to be taken in connexion with a 
petition put in under S. 145 are also set 
forth in the other clauses of this section. 

In the present case the learned Sub- 
divisional Magistrate seems to have 
overlooked the provisions of Cl. 1 of the 
section as regards the preliminary order 
to be passed by him. Not only did he 
omit to observe these conditions but he 
seems to have completely transferred the 
function of making the investigation 
into the dispute to a Subordinate Magis¬ 
trate whom ho directed to make a local 
inquiry and submit a report. S. 148, 
Cl. 1 of tire Code euables the Subdivi¬ 
sional Magistrate to direct a Subordinate 
Magistrate to make a local inquiry and 
furnish him with a report for his guid¬ 
ance in the trial of the petition. But 
under the guise of calling for such a 
roport lie ought not to depute the Sub¬ 
ordinate Magistrate for making the en¬ 
tire investigation and avoid the neces¬ 
sity of taking any oral evidence which 
the parties may wish to adduce in sup¬ 
port of their respective claims. What 
tho learned Subdivisional Magistrate 
has done in this case seems to my mind 
to bo an abuse of tho power conferred 
on him by S. 148, Cl. 1. It is cloar from 
tho final order of tho Subivisional 
Magistrate passed on 30th Juno 1931, 
that he made no inquiry whatever after 
the rocoipt of tho roport from the Sub¬ 
ordinate Magistrate. Tho order is to say 
the loast perfunctory and thoro is no 
finding as to the vital point to bo consi¬ 
dered by the Subdivisional Magistrate 
in a proceeding like this. Tho inquiry 
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should relate to the question of actual 
possession and not to the question of 
right to possession. There is no clear 
finding in the order of the Subdivisional 
Magistrate as to which party was in ac¬ 
tual possession about the time of the re¬ 
ceipt of information by him as to the 
existence of a dispute which was likely 
to cause a breach of the peace. It has 
been held in a decision of this High 
Court reported in Arwmuga Govindan 
v. Venlcatasubbier (l) that a Magistrate 
holding an inquiry as to possession under 
S. 145, Cl. 4, Criminal P. C., is bound 
to take the evidence himself and cannot 
delegate to a Subordinate Magistrate the 
duty of recording such evidence. Any 
order passed by him without himself 
taking any evidence and depending solely 
on the report of the Subordinate Magis¬ 
trate should be deemed to be one passed 
without jurisdiction, on the authority of 
the aforesaid decision. I fully endorse 
the remark of the learned Sessions Judge 
that the conduct of the Subdivisional 
Magistrate in dealing with the present 
case under S. 145, Criminal P. C., is al¬ 
together unsatisfactory. I fail to see 
how tho learned Subdivisional Magis¬ 
trate omitted to observe the fundamental 
requisites laid down for a proceeding 
under S. 145 of tho Colo and how bo 
thought fit to shirk his own responsibi¬ 
lity in the matter and shelve it to a Sub¬ 
ordinate Magistrate. 'The order passed 
by the Subdivisional Magistrate is mani¬ 
festly wrong and is one made without 
jurisdiction. It is accordingly set aside 
and his proceedings are quashed. 

P, r .S./r.M. _ Order set aside. 

(1) [1903] 31 Mad. 82=G Cr. L. J. 384=17 
M. L. J. 535. 
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Full Bench 

Waller, Pandalai and 
CUItGENVEN, JJ. 

Ponnuswami Goundan and another — 
—Accused—Petitioners. 

v. 

Fmpcror —Opposite Party. 

Criminal Misc. Pefcn. No. 324 of 1931, 
Decided on 8th October 1931. 

(a) Interpretation of Statutes—Code should 
be interpreted as it stands. 

The Court should interpret a Code as it 
stands and not in tho light of any anomaly to 
which its wording may give-rise. [P 371 0 1] 
(b)Criminal P C. (1898). S. 403, Expla 
nation — Difference between S. 403 and 
S. 147 of Code of 1872 is only of language 
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and not of substance—Complaint dismissed 
under S. 203—Dismissal not set aside—Subse¬ 
quent complaint can be entertained. 

The difference between S. 147 of the Code of 
1872 and S. 403 of the Code of 1898 is one 
merely of language and not at all of substance. 
That the dismissal of a former complaint is a bar 
to further proceedings until it is set aside is 
not a proper inference that should be drawn 
from the language of S. 403. The only mean¬ 
ing that can be put on the explanation to that 
section is that an order dismissing a complaint 
is not an acquittal, in the sense that it bars a 
further inquiry until it has been set aside. 

A complaint having been dismissed by a Sub- 
divisional Magistrate under S. 203, Criminal P.C., 
a Sub-Magistrate has jurisdiction to entertain a 
charge sheet founded on a subsequent complaint 
although the previous order of dismissal has not 
been set aside : 29 Mad. 126, Foil. [P 371 C 1,2] 

K. S. Jayarama Ayyar and A. Venkata- 
krishna Ayyar —for Petitioners. 

Public Prosecutor —for the Crown. 

Ordev of Reference 
Waller and Pandalai, JJ. —We 
think that the question raised in 
this case should be decided by a Full 
Bench. It is this : whether a complaint 
having been dismissed by a Subdivi- 
sional Magistrate under S. 203, Criminal 
P. C., a Sub-Magistrate has jurisdic¬ 
tion to entertain a charge sheet founded 
on a subsequent complaint, the order 
of dismissal not having been set aside. 
The ruling in Emperor v. Chinna Kalia 
ppa (l) is limited expressly to the case 
of the same Magistrate re-entertain¬ 
ing a complaint. Mahomed Abdul Mennan 
v. Panduranga Bow (2), is a case of diff¬ 
erent Magistrates,’ though the head-note 
states the decision in wider terms : see 
Girish Chunder Roy v. Dioarkadoss Agar- 
wallah (3) and Queen-Empress v. Adam 
Khan (4). But the decisions are not 
uniform ; vide In re Mahadev Laxman, 
A. I. B. 1925 Bom. 258. It is desirable, 
though a case of this kind must be of very 
rare occurrence, that the question should 
-be authoritatively settled. We there¬ 
fore refer the above question for decision 
by a Full Bench. 

Opinion. — The petitioners are two 
out of five persons who have been charge- 
sheeted by the police before the Sub- 
Magistrate of Perundurai for offences 
under Ss. 419 and 467, I. P. C., and 
S. 82, Registration Act. A sale-deed had 
been pre sented for registration to th e 

(T) [1906] 29 Mad. 126 = 16 M. L. J. 79 = 3 
Cr. L. J. 274 (F.B.). 

(2) [1905] 28 Mail. 255 = 2 Weir 247 = 2 
Cr. L. J. 752. 

(3) [1897] 24 Cal. 528=1 C. W. N. 370. 

(4) [1899] 22 All. 106=(1899) A. W. N. 211. 


Sub-Registrar of Kunnathur on 12th 
January this year. It purported to have 
been executed by one Kanni Moopan and 
by his mother on behalf of his minor- 
brother and was registered the next day. 
On 28th January Kanni Moopan com¬ 
plained to the Sub-Registrar that he had 
not executed the deed and that there had 
been false personation. The Sub-Regis¬ 
trar forwarded his complaint to the Dis¬ 
trict Registrar, who on 2nd February di¬ 
rected the Sub-Registrar to advise Kanni 
Moopan to complain to a Magistrate. The 
next day, somewhat inconsistently he sent 
a copy of the Sub-Registrar’s letter and 
of the complaint to the Police Inspector 
at Erode, who on the 4th or 5th ordered 
the case to be registered for investiga¬ 
tion. In the meantime, Kanni Moopan, 
in compliance with the advice given him 
on the 2nd, had lodged a complaint before 
the Subdivisional Magistrate, Erode, who 
proceeded to dismiss it summarily, main¬ 
ly on the surprising ground that the 
complainant knew nothing about the 
contents of the sale-deed in question. As- 
his complaint was that he had not signed 
the deed and that someone had personated 
him before the Sub-Registrar, his igno¬ 
rance of its contents was nothing more 
than was to be expected. On the 22nd the 
police put in their charge-sheet, which 
was taken on file by the Sub-Magistrate 
of Perundurai. In May, the case was ad¬ 
journed at the request of the petitioners 
on the allegation that they were going 
to move the High Court for a transfer. 
On 15th May they informed the Court 
that they had so moved. That was un¬ 
true. What they had done was to move 
the High Court to quash the proceedings 
on the ground that the Sub-Magistrate 
had no jurisdiction to entertain the- 
charge-sheet, the Subdivisional Magis¬ 
trate’s order dismissing Kanni Moopan a 
complaint not having been set asic e. 
Jackson, J., referred the application to a 
Bench, which in its turn, referred it to 
a Full Bench for decision of the follow - 


ig question : 

Whether, a complaint having beeudis- 
issed by a Subdivisional Magistral 

ader S. 203, Criminal P.C., aSub-Magw- 

ate has jurisdiction to entertain a charge, 
leet founded on a subsequent complaint , 
_not having been sec 


aside. 

The leading case on the 
as this Court is concerned, 


point, as far 
is Emperor v. 
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Chinna Kaliyappa Goundan (l). That 
was, of course, a case in which a dismis¬ 
sed complaint was re-entertained by the 
same Magistrate as had dismissed it and 
the majority of the Full Bench held that 
he had jurisdiction to do so. It had 
previously been decided in Mahomed Abdul 
Mennan v. Panduranga Bao (2), that 
a Magistrate had no power to entertain a 
complaint that had already been dismis¬ 
sed by another Magistrate of co-ordinate 
jurisdiction. In the case we are now 
considering the prior dismissal was by 
a Magistrate of superior jurisdiction, but 
that, in our opinion, makes no difference 
in principle, apart from the fact that, as 
far as the subject-matter of the particu¬ 
lar complaint was concerned, their juris¬ 
diction was co-ordinate. A very consi¬ 
derable number of rulings has been cited 
before us, to most of which we consider it 
unnecessary to. refer. What, in effect, 
Mr.Jayarama Ayyar has pressed before us 
is to say that the Emperor v. Chinna (l) 
was wrongly decided. We see no rea¬ 
son to do anything of the sort. It is 
curious, no doubt, that the Code, while 
empowering superior Courts to direct 
further inquiry into complaints that have 
been dismissed under S. 203 which would 
seem to supply a complete and adequate 
remedy against improper dismissal should 
at the same time, allow a complainant 
and a Magistrate to dispense with that 
formality and permit the one to present 
and the other to entertain a complaint on 
the same facts as a complaint that has 
already been presented and dismissed. 
But that is not our concern. We have 
to interpret the Code as it stands and 
not in the light of any anomaly to which 
its wording may give rise. Something 
has been sought to be made out of the 
difference between S. 147 of the Code of 
1872 and S. 403 of the present Code. As 
to that, we are of opinion that the diff¬ 
erence is one merely of language and not 
of substance. S. 147 of the old Code 
provided that “the dismissal of a com¬ 
plaint shall not prevent subsequent pro¬ 
ceedings.” There is no similar provision 
jin the present Code and it is argued that 
the absence of such a provision leads to 
the inference that the dismissal of a 
complaint is now a bar to further pro¬ 
ceedings until it is set aside. That is 
not, in our opinion, the proper inference 
from the language of S. 403. The section 
begins by laying down that a man who 


has been tried for an offence and con¬ 
victed or acquitted of it shall not be 
liable to be tried again for the same 
offence and it ends with the explanation 
that the dismissal of a complaint is not 
an acquittal for the purposes of the sec¬ 
tion. That however is not all ; there is 
in regard to an acquittal a qualification 
which is not to be found in the explana¬ 
tion. It is that an acquittal to be a bar 
to a second trial must still remain in 
force. In regard to the dismissal of a 
complaint it is not stated that the order 
of dismissal is a bar until it is set aside. 
The only meaning we can put on the 
wording of the explanation is that an 
order dismissing a complaint is not an 
acquittal, in the sense that it bars a fur¬ 
ther inquiry until it has been set aside. 
That being so, we must follow the ruling 
in Emperor v. Chinna (l), which, in our 
opinion, really covers the present case. 
There is, it seems to us, no difference in 
principle between the entertainment of 
a second complaint by the same or by a 
different Magistrate. That was pointed 
out by Sir Francis Maclean in Queen. 
Empress v. Dolegobind Das (5), whose 
opinion was approved by Phillips, J., ini 
P. Subba Beddi v. C. Kamal Saib (6). 

P.R.S /K.N. Order accordingly. 

(5) (.1901] 28 Cal. 211=5 C. W. N. 169. 

(6) 7 Cr. L. R. 255. 
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Jackson, J. 

( Konda ) Satyavatamma —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Case No. 730 of 1930, 
and Criminal Revn. Petn. No. 681 of 
1930, Decided on 10th February 1931, 
against judgment of Sub-divisional Magis¬ 
trate, Guntur, D/- 23rd September 1930, 
in Criminal Appeal No. 23 of 1930. 

(a) Criminal P. C. (1898), S. 439 — Points 
not raised in trial. 

A point not raised at the time,of trial should 
not bo allowed to be raised in revision. 

(b) Penal Code (1860), S. 117—S. 117 is 
not superseded by Madras Salt Act (1899), 
S. 74. 

Section 74, Madras Salt Act, does not super¬ 
sede the provisions of S. 117 of the Penal Code. 
S. 74, Salt Act, refers to the direct abetment 
of particular acts and to try and mako it 
embrace the offence under S. 117, Penal Code is 
merely legal quibble. Hence a person instigating 
more than ten persons to commit offence under 
salt law is liable for three years’ imprisonment 
under S. 11/, Penal Code and not to six month’s 








